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CHAPTER 63 - MAIL FRAUD 


§ 1341. Frauds and swindles 

Whoever, having devised or intending to devise any scheme or artifice to defraud, 
or for obtaining money or property by means of false or fraudulent pretenses, 
representations, or promises, or to sell, dispose of, loan, exchange, alter, give 
away, distribute, supply, or furnish or procure for unlawful use any counterfeit or 
spurious coin, obligation, security, or other article, or anything represented to be 
or intimated or held out to be such counterfeit or spurious article, for the purpose 
of executing such scheme or artifice or attempting so to do, placds in any post 
office or authorized depository for mail matter, any matter or thing whatever to be 
sent or delivered by the Postal Service, or deposits or causes to be deposited any 
matter or thing whatever to be sent or delivered by any private or commercial 
interstate carrier, or takes or receives therefrom, any such matter or thing, or 
knowingly causes to be delivered by mail or such carrier according to the direction 
thereon, or at the place at which it is directed to be delivered by the person to 
whom it is addressed, any such matter or thing, shall be fined under this title or 
imprisoned not more than 20 years, or both. If the violation affects a financial 
institution, such person shall be fined not more than $ 1,000,000 or imprisoned 
not more than 30 years, or both. 


§ 1343. Fraud by wire, radio, or television 

Whoever, having devised or intending to devise any scheme or artifice to defraud, 
or for obtaining money or property by means of false or fraudulent pretenses, 
representations, or promises, transmits or causes to be transmitted by means of 
wire, radio, or television communication in interstate or foreign commerce, any 
writings, signs, signals, pictures, or sounds for the purpose of executing such 
scheme or artifice, shall be fined under this title or imprisoned not more than 20 
years, or both. If the violation affects a financial institution, such person shall be 
fined not more than $ 1,000,000 or imprisoned not more than 30 years, or both. 


ITEM 


Duquesne Law Review 


Volume 18, Number 4, Summer 1980 


The Federal Mail Fraud Statute (Part I) 


Jed S. Rakoff* 


I. INTRODUCTION 


To federal prosecutors of white collar crime, the mail fraud statute 
is our Stradivarius, our Colt 45, our Louisville Slugger, our 
Cuisinart—and our true love. We may flirt with RICO,' show off with 
10b-5,? and call the conspiracy law “darling,”*? but we always come 
home to the virtues of 18 U.S.C. § 1341,‘ with its simplicity, adaptabil- 
ity, and comfortable familiarity. It understands us and, like many a 


’ foolish spouse, we like to think we understand it. To ask us to explain 


it or deal with its problems, however, is quite another matter; but this 


article will undertake to try. 
The mail fraud statute reads in pertinent part as follows: 


Whoever, having devised or intending to devise any scheme or artifice 


to defraud, or for obtaining money or property by means of false or . 


fraudulent pretenses, representations, or promises ... for the purpose of 
executing such scheme or artifice or attempting 50 to do, places in any 


* Partner, Mudge Rose Guthrie & Alexander. New York, N.Y. B.A. 1964, Swarth- 
more College: M. Phil. 1966, Oxford University: J.D. 1969, Harvard University. The 
author, who was Chief of Business Frauds Prosecutions of the United States Attorney's 
Office for the Southern District of New York at the time this article was drafted, wishes 
to state that the views here expressed do not necessarily represent those of the United 
States Attorney's Office or the Department of Justice. 

1. Racketeer Influenced and Corrupt Organizations Act, 18 U.S.C. §§ 1961-1968 
(1976). 

2. 17 C.F.R. § 240.10b-5 (1979) (Rule 10-5) (employment of manipulative and decep- 
tive devices in connection with the purchase or sale of any securityh 

3. For Judge Learned Hand's description of the federal conspiracy Jaw, 18 U.S.C. § 
371 {1976}, as “that darling of the modern prosecutor's nursery,” see Harrison v. United 
States, 7 F.2d 259, 263 (2d Cir. 1925). 

4 18 USC. § 1341 (1976). a 
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post office or authorized depository for mai] matter, any matter or thing 
whatever to be sent or delivered by the Postal Service, or takes or 
receives therefrom, any such matter or thing, or knowingly causes to be 
delivered by mail according to the direction thereon... any such matter 
or thing, shall be fined not more than $1,000 or imprisoned not more than 


five years, or both.’ 

First enacted in 1872, the mail fraud statute, together with its lineal 
descendant, the wire fraud statute,” has been characterized as the | 
“first line of defense’ against virtually every new area of fraud to 
-develop in the United States in the past century. Its applications, too 
numerous to catalog, cover not only the full range of consumer frauds, 
stock frauds, land frauds, bank frauds, insurance frauds, and commod- 
ity frauds, but have extended even to such areas as blackmail, coun- 
terfeiting, election fraud, and bribery. In many of these and other 
areas, where legislatures have sometimes been slow to enact specific 
prohibitory legislation, the mail fraud statute has frequently 
represented the sole instrument of justice that could be wielded 
against the ever-innovative practitioners of deceit. 

During the past century, both Congress and the Supreme Court 
have repeatedly placed their stamps of approval on expansive use of 
the mail fraud statute. Indeed, each of the five legislative revisions of 
the statute has served to enlarge its coverage.’ And while over the 
past decade Congress has had under consideration wholesale revision 
of the federal criminal code, until this past year each of the proposed 
new criminal codes provided for full retention and, in some instances, 
modest expansion of the crimes of mail fraud and wire fraud.’ 

Recently, however, the successful use of the mail and wire fraud 
-statutes to prosecute “official corruption” cases against such promi- 
nent public figures as Judge Kerner” and Governor Mandel," and to 
prosecute certain corporations for bribing foreign officials’ has provoked 


5. Id. : : 
6. 18 U.S.C: § 1343 (1976). Enacted in 1952, the wire fraud statute is nearly identical 


in wording to the mail fraud statute. except that. instead of the requisite mailing-in execu- 
tion of the scheme to defraud, it requires some interstate or international communication 
by means of “wire” {such as telephone lines}, radio, or television. 

7 United States v. Maze, 414 U.S. 395, 405:°(1974) (Burger C_J.. dissenting). 

8. See Act of March 2, 1889, ch. 393, § 1, 25 Stat. 873: Act of March 4, 1909, ch. 321, 
§ 215. 35 Stat. 1130; Act of June 25, 1948, ch. 645, § 1341. 62 Stat. 763: Act of May 24. 
1949, ch. 139, § 34. 63 Stat. 94; Act of Aug. 12, 1970, Pub. L. No. 91-375, § 12 (11), 84 Stat. 
778. 
9. See. e.g. S.1, 93d Cong. Ist Sess.. § 2-805 {1973}; S. 1100, 93d Cong.. Ist Sess. § 
1734 (1973) S. 1437. 95th Cong., Ist Sess.. § 1734 (977). 

10. United States v. Isaacs, 493 F.2d 1124 {7th Cir), cert denied, 417 US. 976 (1974). 

11. United States v. Mandel, 602 F.2d 653 (4th Cir. 1979) len banc), mandamus denied. 
100 S. Ct. 1667 (1980). 

12, E.g.. United States v. United Brands Co. No. 78 Crim. 338 (S.D.N.Y. July 19, 
1978}, United States v. The Williams Cos., No. Crim. 78-144 (D.D.C. March 24, 1978). 


1980 Federal Mail Fraud 173 


outcries from some quarters against what is termed an “unprec- 
edented” expansion of mail fraud and wire fraud jurisdiction.” Con- 
comitantly, the House subcommittee on criminal justice has been per- 
suaded to reject the slight expansion of mail fraud and wire fraud 
jurisdiction contained in the latest Senate version of the proposed 
criminal code," in favor of a version’’ that would substantially curtail 
existing mail fraud and wire fraud jurisdiction, reducing it to limits 
that are arguably the narrowest in its entire history. In response, even 
some commentators normally at odds with the Department of Justice 
have warned that the primary effect of such curtailment would be. to 
inhibit the effective prosecution of white collar crime.” 

On the familiar assumption that in order to understand the present 
and shape the future it is necessary to study the past, this article 
seeks to place these current controversies in perspective by tracing 
the historical development of the mail fraud statute in the context of 
the overall growth of federal criminal law.” Such an examination 
locates the source of both the unusual characteristics and current prob- 
lems associated with the modern mail fraud statute in the persistance 
to this day of constructions given to the original mail fraud statute by 
some of the very earliest courts called upon to interpret its provisions. 


II. THE UNUSUAL CHARACTERISTICS OF THE MAIL FRAUD STATUTE 


In its formal characteristics, the federal mail fraud statute, together 
with those few later statutes that have copied its format, is very 
unusual and perhaps unique among federal criminal laws. Aside from 
purely regulatory offenses (malum prohibditum), most federal criminal 
laws—at least those applicable to what are otherwise state 
crimes—describe a simple structure of two elements. The first or. 
“substantive” element consists of the prohibited criminal conduct, 
either reprehensible on its face (e.g., assault, murder, rape) or made so 


13. See, e.g., Wall. St. J.. Nov. 12. 1979, at 8. col. 1 lcomments of the chairman of 
McDonnell Douglas Corporation: “unwarranted extension and use of U.S. statutes . . - 
which were enacted by Congress many years ago for entirely different purposes’). See 
also Hibey. Application of the Mail and Wire Fraud Statutes to International Bnbery: 
Questionable Prosecutions of Questionable Payments. 9 Ga. J. INTL & Comp. L. 49 (1979% 
Surrey, The Foreign Corrupt Practices Act: Let the Punishment Fit the Crime, 20 Harv. 
J. INTL L. 293, 297 (1979). 

14. S. 1722. 9th Cong.. Ist Sess.. § 1734 {1979). 

15. The House version was originally introduced in the Senate as S_ 1723, 96th Cong.. 
Ist Sess. § 2534 (1979). 

16. Evg. Newfield, Crime in the Suites: Will Congress Go Easy on Corporate 
Crooks?, THE VILLAGE VoIce. Oct. 29. 1979, at 1. 

17. There appears to have been no previous attempt to trace the history of the mail 
fraud statute in any detail. But see the brief summary in Comment, Survey of the Law of 
Mail Fraud. 1975 U. Int. L.F. 237. 
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by some reprehensible intent (e.g., carrying a gun with intent to com- 
mit murder, or taking money from a bank with intent to steal). The 
second or “jurisdictional” element consists of some, often wholly in- 
cidental, connection between the prohibited conduct and an area of 
federal power or involvement sufficient to warrant the exercise of 
federal sovereignty over the prosecution of the crime. For example, to 
be guilty of violating the federal] assault statute,” (i) one must have 
assaulted a person who (ii) happens to be a federal officer. Similarly, to 
be guilty of federal bank theft.” (i) one acting with intent to steal the. 
money must have taken $100 or more from a bank which (ti) happens to. 
be federally organized or federally insured. In fact, the mere potential 
for interference with federal interests can, in appropriate cir- 
cumstances, provide warrant for federal intervention. Thus, for exam- 
ple, a conspiracy to assault a person who happens to be a federal agent 
is punishable as a federal crime regardless of whether the conspirators 
knew the person was a federal agent and regardless of whether the 
assault was actually carried out.” As it happens, while Congress might 
have chosen to limit its exercise of jurisdiction over what otherwise 
are “state” crimes to those situations where.the defendants actually in- 
tended to interfere with some matter of federal concern, in fact where 
Congress has entered this field its usual practice has been to extend 
its jurisdictional prerogative to all such instances where- the criminal 
conduct itself affects (or is likely to affect} some federal preserve, 
regardless of the defendant's intention and regardless of whether the 
conduct that constitutes the federal effect is itself reprehensible.” 


18. See United States v. Feola, 420 U.S. 671, 676 (1975). 
19. 18 U.S.C. § 111 (1976). 


20. 18 U.S.C. § 2113(b) (1976). 
21. United States v. Feola, 420 U.S. 671 11975). See Anderson v. United States, 317 


U.S. 211, 226-27 11974 United States v. Polesti. 489 F.2d 322 (7th Cir. 1973), cert. denied. 
420 US. 990 11975 United States v. Roselli, $32 F.2d 879 (9th Cir, 1970). Similarly, if two 
defendants conspire to assault someone they believe is a federal officer and it turns out 
he is not, they can sul! be prosecuted for conspiracy to violate the federal assault statute. 
even though they cannot be prosecuted for the substantive violation thereof. Cf. United 
States v. Feola. 420 U.S. at 674, See also Developments in the Law— Criminal Conspiracy. 
72 Harv. L. REv. 920° (1959). In short. federal jurisdiction to prosecute what are otherwise 
state offenses can be extended. under most federal statutes. either on the basis that the 
defendant's conduct happens to interfere with a federal interest. however little the defen- 
dant may have so intended, or fat least in conspiracy cases} on the basis that the defen- 
dant’s intended conduct would have interfered with a federal interest. even if in fact it 
failed to do so. Thus the relationship between, on the one hand. the factors that determine 
a defendant's culpability and the moral gravity of the offense—Ze.. his intent and con- 
duct — and. on the other hand. the factor that determines in what forum his guilt will be 
judged — ie.. actual or potential interference with some federal interest — is an inciden- 
tal, even accidentat relationship, and not a functional one. % 

22. As Justice Blackmun noted in Feola: 

(A] requirement is sufficient to confer jurisdiction on the federal courts for what 
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At first glance it might be thought that the mail fraud statute fits 
neatly into the format described above, for it likewise consists of two 
elements: reprehensible activity in the form of devising a scheme to 
defraud, and federal jurisdiction in the form of a use of the mails.7 On 
closer examination, however, neither of these elements quite accords 
with tne general formula. The first element of federal mail fraud— 


devising a scheme to defraud—is not itself conduct at all (although it- 


may be made manifest by conduct), but is simply a plan, intention, or 
state of mind, insufficient in itself to give rise to any kind of criminal 
sanctions." Accordingly, if the second element of federal mail fraud— 
using the mails— were nothing more than a bare jurisdictional act, hav- 
ing only an incidental relation to the criminal activity described in the 
first element and no relation whatever to the actor's intent, it is doubt- 
ful whether the statute would state a crime (at least in any ordinary 
sense), since it would not be addressed to any conduct that was-both 
overt and reprehensible. To rectify this deficiency, the language of the 


otherwise are state crimes precisely because it implicates factors that are an appro- 

priate subject for federal concern. ...{W]here Congress seeks to protect the integ- 

rity of federal functions and the safety of federal officers, the interest is sufficient 

to warrant federal involvement. The significance of labeling a statutory require-- 

ment as “jurisdictional” is... that the existence of the fact that confers federal 

jurisdiction need not be one in the mind of the actor at the time he perpetrates the 

act made criminal by the federal statute. . 
fd. at 676-77 n.9. Funtionally. however, if Congress’ concern in enacting such statutes was 
solely to deter interference with the federal area. it would have lor at least should have) 
made the exercise of federal jurisdiction turm on the defendant's intention to interfere 
with the area of federal concern, for this would have most directly and rationally served 
such a deterrent purpose. That. instead, these statutes focus so far as jurisdiction is con- 
cerned on the results. however unintended or incidental, of the defendant's acts, rather 
than on his intent, suggests a concern with something more than just deterring criminal 
interference with federal powers and preserves. Possibly it reflects a concern that state 
forums may not afford full protection to federal interests. even in criminal cases; but more 
likely it evidences Congress’ intention to share with the states the prosecution of certain 
crimes to the maximum the Constitution permits. Cf Perrin v. United States. 100 S. Ct. 
SLL (1979). See also text accompanying notes 124-125 infra. 

23. See Pereira v. United States, 47 US. 1. 8 (1954). - 

24. See Hales v. Petit, 75 Eng. Rep. 387, 397 (C.B. 1562) (“the imagination of the mind 
to de wrong. without an act done. is not punishable in our law”) According to one com- 
mentator, the requirement that an evil intent manifest itself in at Jeast one act before it 
can be punished 

serves a number of closely-related objectives: it seeks to assure that the evil intent 

of the man branded a criminal has been expressed in a manner signifying harm to 

society; that there is no longer any substantial likelihood that he will be deterred 
by the threat of sanction: and that there has been an identifiable occurrence so that 
multiple prosecution and punishment may be minimized. 
Goldstein, Conspiracy to Defraud the United States, 68 Yate LJ. 405, 405-06 (1959) 
[hereinafter cited as Goldstein} 
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mail fraud statute, and the cases construing it, require that the par- 
ticular mailing charged as the second element of the crime be “suffi- 
ciently closely related” to the scheme-to-defraud charged as the first. 
element of the crime as to be fairly held to be “for the purpose of ex- 
ecuting” it; and further, that such use of the mails in execution of the 
scheme be “reasonably foreseeable” to someone in the defendant's 
position.” 

These added connections between the two elements of federal mail 
fraud are rather akin to the traditional requirements in a civil tort ae- 
tion that the ultimate injury be proximately caused by the defendant's 
acts and/or be a reasonably foreseeable result of the defendant's acts.” 
But although such requirements help to define a notion of “fault” suffi- 
cient to impose civil liability for damages, they are rarely to be found 
in criminal statutes, which typically require as a prerequisite to impos- 
ing criminal sanctions that the defendant have actual knowledge of the 
commission of the injurious or forbidden act and that he not only cause 
but also actually intend its commission.” Thus, the appearance of the 
“civil” requirements of proximate causation and, especially, reasonable 
foreseeability in the federal criminal! mail fraud statute is, at the least, 
surprising. Moreover, whereas in tort law the requirements of prox- 
imate causation and reasonable foreseeability serve to link the defen- 
dant with the ultimate injurious act for which he is being held respon- 
sible, in the case of the federal mail fraud statute such requirements 
serve to link the defendant with merely an act of mailing—an act that 
may be perfectly innocent in itself and that, even-in terms of the 
overall scheme that it is said to further, may be an act of minute con- 
sequence. : 7 > : 

In some of these unusual characteristics, the federal mail fraud 
statute; while different from the great majority of federal criminal 
statutes, bears more than a passing resemblance to the federal con- 
spiracy statute.” For example, under the federal conspiracy statute, 
conduct otherwise unpunishable because it is too inchoate, such as plot- 
ting to commit a federal crime, becomes criminal when the con- 
Spirators willfully cause an “overt act” to be taken in furtherance of 


a ics ee ee ee re Pe oe oo 

25. United States v. Maze, 414 U.S. 395, 399, 305 11974). 

26. Pereira v. United States, 347 U.S. 1. 89 (1954). 

27. W. Prosser. THE Law or Torts 143-49, 250-70 {4th ed. 1970). 

28. By contrast, to be guilty of mail fraud. a defendant need not “actually intend” the 
use of the mails charged in the indictment. nor need his scheme to defraud “contemplate 
the use of the mails as an essential element.” Pereira v. United States. 347 U.S. 1, 8-9 
11954). See also United States v. Kenofskey. 243 U.S. 440 11917k United States v. Young. 
232 U.S. 155. 161-62 (1914), 

29. 18 U.S.C. § 371 11976), 
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the plot and to effect its objectives, even if some of the conspirators 
lack actual knowledge of the overt act (provided the act is reasonably 
foreseeable) and even if the overt act is innocent in itself and of 
minimal consequence in furthering the plot.” Still, the analogy between 
the mail fraud statute and the conspiracy statute is far from perfect. 
Obviously, it requires a minimum of two persons to commit the crime 
of conspiracy, while one person alone can commit the crime of mail 
fraud; consequently, while the crime of mail fraud can (at least in 
theory) transpire almost entirely in the mind of the defendant and 
never manifest itself beyond the causing of the single use of the mails, 
the crime of conspiracy, requiring as it does the equivalent of a part- 
nership agreement between the two conspirators, must manifest itself 
by at least such overt activity as is necessary for such “partners in 
crime” to formulate and mutually reach such an agreement.” Further- 
_more, while it is well established that (in the conceptualistic language 
favored by some courts) the “essence” of a conspiracy charge is the 
agreement between two or more persons to commit an evil act,” it is 
equally well settled that the “gist” of the mail fraud violation is. not 
the evil scheme, but the use of the mails.” Therefore, while a single 
conspiracy gives rise to.only a single criminal count regardless of the. 
number of alleged overt acts,“ each use of the mails that occurs in fur- 
therance of a single mail fraud scheme will support a separate and in- 
dependently punishable count of mail fraud.* 

In short, the format of the mail fraud statute in comparison with 
that of most other federal criminal] statutes is idiosyncratic. Moreover, 
the oddity of its design has had numerous repercussions on its inter- 
pretation and application. For example, it has led courts, as noted,” to 
describe the element of mailing as the “gist,” “essence,” “gravamen,” 


30. United States v. Bayer..331 U.S. 532, 542 (1947): Pinkerton v. United States,_328 
US. 640, 647 (1946): United States v. Rabinowich, 238 U.S. 78, 86 (1915). 

31. Because of_these and other dissimilarities, the crimes of mail fraud and cop- 
Spiracy to commit mail fraud do not “merge,” and one can properly be charged and con- 
victed of both committing a mail fraud and conspiring to commit the same mail fraud. 
Pereira v. United States, 347 US. 1, 11-12 (1954). 

32. United States v. Bayer, 331 US. 532, 542 (1947). See also Pereira v. United 
States, 347 U.S. 1, 11 (1954). 

3B. E.g., United States v. Young, 232 US. 155, 159 (1914 Atkinson v. United States. 
344 F.2d 97, 98 (8th Cir. 1965: United States v. Jones, 10 F. 469, 470 (C.C.S.DN.Y. 18821 

34. United States v. Boyle. 388 F. Supp. 1028, 1035 (D.D.C. 1972: Sprague v.- 
Aderholt. 45 F_2d 790, 792 (N.D. Ga. 1930). See also Braverman v. United States, 317 U.S. 
39. 33-54 11942): Ford v. United States, 273 U.S. 393. 602 (1927). ; 
oe Badders v. United States, 240 US. 391, 394 (1916 Jn re Henry, 123 US. 372, 374 

7). ‘ 

36. See. e.9., cases cited at note 33 supra. 
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and “substance” of the crime of mail fraud, even though it is obvious 
that the prime concern of those who commit mail fraud. those who 
legislate against it, those who prosecute it, and those who judge it. 
the fraud and not the mailing. In turn, this legal “fiction” that the mail- 
ing is the “gist” of the crime of mail fraud has led to a number of 
unusual practical consequences. 

First, it Sal in each separate use of the mails constituting a 
separate crime.” Consequently, the number of counts of mail fraud 
with which a defendant may be charged turns not on the scope or 
duration of the fraud, the number of victims, the amount of damage, or 
any other factor relating to the moral culpability of the perpetrator or 
the social damage inflicted by his fraud, but rather depends on the 
sheer happenstance of how many times the mails have been used in ex- 
ecuting the fraud. Another practical result is that fugitive swindlers 
can sometimes successfully resist extradition for fraud on the ground 
that the charges against them, which are typically lodged under the 
mai) and wire fraud statutes, do not state a charge of “fraud,” for 
which extradition will commonly lie, but rather state only a charge of 
“misuse of the mails,” for which extradition often will not lie Finally,” 
a subtle but highly significant effect of conceiving federal mail fraud as’ 
a crime the “gist” of which is the misuse of the mails is that such a 
conception makes it easier for courts to avoid the issue of whether 
there exist substantive limitations—imposed by the Constitution, 
legislative intent, or public policy —on the kinds of frauds appropriate 
for federal prosecution under this statute. When such questions have 
been raised in mail fraud cases, many courts have simply reasoned that 
the questions are inapproprate because the concern of the statute is 
not with prosecuting fraud per se but with keeping the mails free of 
taint and misuse.” The practical effect of this approach has been to 
enable the courts to avoid manacling the statute with the kind of 
substantive limitations that commonly render state fraud statutes inef- 
fectual and that, when judicially created, frequently reflect nothing 
more than a court’s social and economic biases. Ironically, then, the 
seemingly narrow and artificial view that courts have taken of the 
function of the mail fraud statute—to protect the mails from 
misuse —has in practice provided the statute with a flexibility, breadth 


ra i 


37. See. 2.9. cases cited at note 35 supra. 

38. See In re Extradition Act Chap. 37 and Robert L. Vesco (Accused), Magistrate's 
Court, New Providance, Bahamas (Dec. 7, 1973). Similarly. even where there is express 
provision for extradiction for mail fraud, it has been said that extradition for wire fraud 
will not Be, on the ground that since the “gist” of wire fraud is the interstate use of a 
wire, it is an entirely different crime from mail fraud. See United States v. Link and 
Green. (1955] 3 D.L.R. 386 (Quebec Super. Ct. 1954). 

39. See notes 12%140 and accompanying text infra. 
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of coverage, and effectiveness unmatched by most of the other federal 
criminal laws. 

It may be argued, however, that the idiosyncracies of design and in- 
| terpretation that make the mail fraud statute so effective in combat- 
"ting fraud likewise render it more liable to irrational, unpredictable 

or extreme applications and hence, to abuse. While until recently, 
remarkably few claims of this kind have been leveled against the mail 
fraud statute over the more-than-a-century of its existence, some 
potential for abuse undoubtedly inheres in any criminal] statute drawn 
in terms sufficiently broad to preclude easy evasion: and Congress and 
the courts are Hkely to remain forever engaged in seeking the ideal 
balance between “overly broad” and “overly narrow.” To the extent, 
however, that a substantial element of outright irrationality creeps in- 
to the design or interpretation of a criminal statute, an added and 
more deep-seated difficulty arises: by becoming unfathomable, even to 
initiates, it ultimately ceases to command any moral force. Consequently, 
any effort to amend, supplant, or perfect the present mail. fraud 
statute should begin with the question of whether the effectiveness of 
the statute can still be saved while eliminating its seemingly irrational 
aspects. To answer this question, it seems best to examine the his- 
torical development of the mail fraud statute, since careful attention to 
the long history of this statute is likely to reveal those qualities: cen- 
tral to the statute's effectiveness, as opposed to those aspects that are 
merely vestigial remains of bygone controversies. 


IIL THE GENESIS OF THE ORIGINAL MAIL FRAUD STATUTE 


The original federa] mail fraud statute was enacted on June 8, 1872 
as part of a 327-section omnibus act’ chiefly intended to revise and 
recodify the various laws relating to the post office. Unlike most of the 
other sections of the act, however, the mail fraud section, section 301, 
had no obvious precursor. In view of the novelty and breadth of this 
section, it is surprising that it generated no congressional debate or 
other legislative history explaining its origins and purpose. Looking at 
the broader context, however, the mail fraud statute was not unlike a 
host of federal legislation (both criminal and civil) enacted in the 
Reconstruction Period immediately following the Civil War, that ex- 
tended federal authority to areas previously reserved to the states." 


oe a ed ea a a es 

40. Act of June 8, 1872, ch. 335, § 301. 17 Sut. 323. 

41. Included in the legislation enacted during this period were ace amendments to 
the Constitution, see U.S. Const. amends. XIILXV; reconstruction acts dealing with 
various post-Civil War social and economic problems, see Act of March 2, 1867, ch. 152, 
14 Stat. 428: Act of March 3, 1867, ch. 6. 15 Stat. 2: Act of July 19, 1867, ch. 30, 15 Stat. 
14: Act of March 11, 1868, ch. 25, 15 Stat. 42: Act of De. 22, 1869. ch. 3. 16 Stat. 59; and 
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Two impulses, in particular, seem likely to have generated such legisla- 
tion as the mail fraud statute. One was the growth of a national 
economy. evident even before the Civil War but greatly accelerating 
after the war, and a concomitant growth in large-scale swindles, get- 
rich-quick schemes, and financial frauds.” With the increase in such 
crimes, it “soon became apparent that rudimentary criminal codes, con- 
ceived for rural societies and confined by state lines and local con- 
siderations, could not cope with those who saw manifold opportunities 
for gain in the new activities.” Thus, there existed a perceived nee 
for federal intervention to dispel widespread fraud. - 
This need was coupled with a perception of enlarged and dynamic 
federal power, hugely enhanced by both the exigencies of fighting a 
Civil War and by the fervor with which Reconstruction Republicans 
set about the legislative remodeling of the northern and southern 
states alike.“ One result was that, although Reconstruction statutes 
were passed in response to specific ills and grievances, they tended to 
be drawn in sweeping language appropriate to the federal 
government's new-found sense of power.* This was particularly true 
where earlier, more specific legislation proved unable to cope in any 
coherent fashion with the multitude of upheavals and dislocations that 
immediately followed the end of the Civil War.* , 


civil rights legislation, see Civil Rights Act of 1866, ch. 31, 14 Stat 27: Civil Rights Act of 
1871, ch. 22, 17 Stat. 13: Civil Rights Act of 1875. ch. 114. §§ $5. 18 Stat. 336. 337. 

42. See W. Dusninc, RECONSTRUCTION, POLITICAL aND Economic 224-37 (1962) 
[hereinafter cited as Dunsinck H. FAULKNER, AMERICAN Ecovomic History 483-86, $1627. 
(1960) [hereinafter cited as Fautkner} J. FRaNKLIN. RECONSTRUCTION AFTER THE CIVIL 
War 89, 146-49, 174-77 (1961) [hereinafter cited as FRANKLIN] | ee 2 

43. See Goldstein, supra note 24. at 420-21. 3 

44. See DUNNING. supra note 42, at 88-89. 256-65. 

45. fd. at 260. . 

46. Goldstein, supra note 24. at 417-20. Thus, for example, the attempt in the years 
immediately after the Civil War to collect the federal excise tax on whiskey—the chief 
peace-lime source of federal revenue at that time~ encountered intense resistance not only. 
from recalcitrant southerners but from economically depressed and dislocated northerners 
as well. DUNNING, supra note 42, at 283-84: FRANKLIN, supra note 42, at 14548. The 
resistance took many forms, but chief among them was bribery of distillery inspectors, 
false markings on whiskey cases. and false entries on documents submitted to revenue 
agents. FRANKLIN, supra note $2, at 145-48. See also Goldstein, supra note 24, at 417. Ex-. 
isting legislation against such practices was supplemented in 1868 by broader statutes 
directed against the corruption of distillery inspectors. Jd. However, before this legisla- 
tion could even begin to be implemented in any extensive fashion, the growing needs of 
the federal government for revenue and the persistent clamor of the public against the 
widespread bribery, fraud, and evasion led to the passage. in 1867, of a statute generally 
outlawing any conspiracy of any kind to “defraud the United States in any manner 
whatever.” Act of March 2. 1867, ch. 169, § 30, 14 Stat. 484. Although it was sought to be 
Justified at the time as a response to the specific vices that prompted its passage. legisla- 
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Prior to the Civil War, it was widely believed that Congress’ power 
over the mails did not constitutionally extend to power over the con- 
tents of material placed in the mails, including the power to prohibit 
the mailing of objectionable material. Indeed, one of the early congres- 
sional battles between North and South and between nationalists and 
regionalists was fought on this very issue when, in 1835, President 
Jackson proposed a bill to prohibit the mailing of “incendiary publica- 
tions” in the southern states. The proposal was referred to a-Senate 
committee, which concluded that the federal government had no such 
power, although the states did have that power. Although a number of 
senators doubted that even the states possessed such power, almost all 
agreed that the power of Congress over the mails did not extend that 
far.” 

With northern nationalism triumphant after the Civil War, the 

‘prevailing view on this issue underwent a rapid change, at least among 
the socalled. “radical Republicans” who dominated Congress im- 
mediately after the war.“ A distinction was to be made between the 
power to prohibit the use of the mails to further illicit enterprises and 
the means by which that power was exercised. The mere fact that Con-. 
gress was forbidden to employ such means as opening sealed letters 
did not mean that Congress lacked the power to prosecute those who- 
were discovered, through legitimate means of detection, to-have used 
the federal mails for illicit purposes.* Accordingly, in 1868 Congress 
took a first small step toward prohibiting such “illicit” uses of the 
mails by enacting the so-called “lottery law,” which made it unlawful to 
mail any letters or circulars “concerning {ilegalJ lotteries, so-called gift 


tion of such broad language clearly was intended for broader application, for which events 
quickly provided ample opportunity. See generally Goldstein, supra note 24, at 417-20. In. 
view of the opposition sometimes expressed to the “extension” of the mail and wire fraud 
Statutes to bribery cases, it is noteworthy that the crime of conspiracy “to defraud” the 
United States, promulgated 2 few years before the mail fraud statute, was intended from 
the start to include bribery within its ambit and has been uniformly so interpreted by the 
Supreme Court. E.g., United States v. Johnson, 383 US. 169, 172 (1966): Haas v. Henkel, 
216 US. 462, 479-80 (1910). : 3 

47. The history of President Jackson's proposal is briefly sammarized in Er parte 
Jackson, 96 U.S. 727, 733-35 (1877). 

48. More generally, it “was confidently maintained by the nationalizing school of 
lawyers and statesmen that the flaws passed immediately after the Civil War] had ef- 
fected a complete revolution in our constitutional jurisprudence dy transferring from the 
States to the United States [responsibility over] all the fundamental rights of citizens — 
their life, their liberty, and their property.” DUNNING, supra note 42, at 260. 

49. This view of congressional power was eventually confirmed by the Supreme 
Court in Ex parte Jackson, 96 U.S. 727 (1877). See notes 66-76 and accompanying text in- 
fra, 
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concerts, or other similar enterprises offering prizes of any kind on 
any pretext whatever.” This first step did not provoke much opposi- 
tion, possibly because it was strongly supported by active church and 
civic “reform” groups, which had already succeeded in convincing 
numerous states to outlaw lotteries and other common forms of gam- 
bling, and possibly because in a period of much economic turmoil and 


distress, fraudulent lotteries were a common swindle, much dependent. 


on the mails for their success.” 
In 1872, before there had been time to bring many_ prosecutions 


under the new lottery law or to litigate its constitutionality, Congress, 


as part of its general revision of the postal laws, took three steps that 
incalculably increased its exercise of criminal jurisdiction based upon 
the use of the mails. The first step was to criminalize the mailing of 
any “obscene... vulgar or indecent” book, pamphlet, picture, print, or 
publication, as well as any envelope or postal card on which was writ- 
ten or printed any “scurrilous epithets” or “disloyal devices.”* The sec- 
ond step was to broaden the lottery law to prohibit the mailing of any 
letters or circulars concerning lotteries “or concerning schemes devised 
and intended to deceive and defraud the public for the purpose of ob- 
taining money under false pretenses.’ Finally, Congress created the 
mail fraud statute, with its general prohibition against using the mails 
for the purpose of effectuating “any scheme or artifice to defraud.” 

‘Although the historical context in which the mail fraud statute was 
promulgated thus suggests that Congress intended it be given a broad 
construction and application, it seems unwise to rest much weight on 
this conclusion in the absence of more specific legislative history. 
_Perhaps the safest course is to abandon any further search. for 
evidence of legislative intent in the limited historical record surroun- 


I a a Al ee SE a ee 

30. Act of July 27, 1868, ch. 246. § 13,15 Stat. 196. ; 

51. See J. FURNAS. THE AMERICANS: A SoclaL History oF THE UNiTeo States 380, 
590 1969) (hereinafter cited as Furnas} : As 
P - Act of June 8, 1872, ch. 335, § 148, 17 Stat. 302 (commonly called the “Comstock 

et). 

53. Id. § 149, 17 Stat. 302 {emphasis added). Notwithstanding the “or,” the language 
seemingly prohibiting the mailing of matter concerning schemes “to deceive and defraud™ 
was authoritatively construed in United States v. Stever, 222 U.S. 167 (1911) to apply 
only to schemes involving lotteries or games of chance, on the ground that otherwise the 
statute would simply be a repetition of the mail fraud statute enacted at the same time, a 
result Congress was deemed unlikely to have intended. See also United States v. Sauer, 
88 F. 249 (W_D. Mich. 1898). 

ot. Act of June 8, 1872. ch. 335, § 301, 17 Stat. 323. By other sections of the act. the 
Postmaster General was empowered to discontinue or modify the postal services available 
to those engaged in fraudulent schemes. Jd §§ 300, 302, 17 Stat. 322-23. See Donaldson v. 
oe Magazine. Inc.. 333 U.S. 178 (1948: Public Clearing House v. Coyne. 194 U.S. 49T 
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‘ding the genesis of the mail fraud statute and to focus Instead upon 
the wording of the statute itself. As originally enacted, the mail fraud 


statute read as follows: 


That if any person having devised or intending to devise any scheme or 
artifice to defraud, to be effected by either opening or intending to open 
correspondence or communication with any other person (whether resi- 
dent within or outside the United States), by means of the post-office 
establishment of the United States, or by inciting such other person to 
open communication with the person so devising or intending, shall, in 
and lor executing such scheme or artifice (or attempting so to do), place 
any letter or packet in any post-office of the United States, or take or 
receive any therefrom, such person, so misusing the post-office establish- 
ment, shall be guilty of a misdemeanor, and shall be punished with a fine 
of net more than five hundred dollars, with or without such imprisonment, 
as the court shall direct, not exceeding eighteen calendar months. The in- 
dictment, information, or complaint may severally charge offenses to the 
number of three when committed witbin the same six. calendar months; 
but the court thereupon shall give a single sentence, and shall proportion 
the punishment especially to the degree in which the abuse of the post- 
office establishment enters as an instrument into such fraudulent scheme 
and device.* 


On its face, the wording of the statute explains in large part-how the 
courts came to attribute to the crime of mail fraud many of the qual- 
ities that, when viewed in light of the statute’s very different present- 
day wording, seem so peculiar.* Specifically, the concept that the 
“gist” or “essence” of the crime of mail fraud is the misuse of the 
mails—a concept that, when parroted by present-day courts, seems no 
better than a legal fiction—Jooks rather more reasonable in terms of 
the wording of the original statute. The title of the statute was “Penalty 
for Misusing the Post-Office Establishment,” and the misuse at which 
it was purportedly directed was the mailing of a letter in execution of 
such. fraudulent scheme as is intended to be effectuated by means of 
the mails. As noted by the Supreme Court in construing the original 
mail fraud statute, the “constituents” of the offense were not only the 
two elements of the present-day statute, but three elements: 


{1) That the persons charged must have devised a scheme or artifice to 
defraud. (2} That they must have intended to effect this scheme, by open- 


eR 
ae Act of June 8, 1872, ch. 335, § 301, 17 Stat. 323. As originally printed, the statute 
} 2 mInoe typographical error. It began: -That if any person having devised or intend- 
ing to devise any scheme or artifice to defraud. or be effected by either opening or intend- - 
ing He Open correspondence. . . .~ The correction of “oe” to read “to” was judically ac- 
comp ished in the first reported decision construing the mail fraud statute. See Brand v 
United States. 4 F. 394 (C.C_N.D.N_Y. 1880). 
38. See notes 37-39 and accompanying Uext supra. 
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ing or intending to open correspondence with some other person through 
the post office establishment, or by inciting such other person to open 
communication with them. (3) And that. in carrying out such scheme, such 
person must have either deposited a letter or packet in the post office, or - 
taken or received one therefrom.” 


The second element (absent from the present statute)” — the intention 
to effectuate the scheme through a significant reliance on. the use of 
the mails— served not only to bridge the two other elements but also 
to unify the statute and make it an organic whole, the apparent func- 


tion of which was to deter the actual and intentional misuse of the- 


mails in furtherance of a truly matl-fraud scheme.” In addition, the ex- 
press emphasis on misuse of the mails carried over to the penalty pro- 
visions of the original mail fraud statute, which directed the sentenc- 
ing court to “proportion the punishment especially to the degree in 
which the abuse of the post-office establishment enters as an instru- 
ment into such fraudulent scheme and device.”” Thus, the punishment 
was to be based not so much on the degree of the fraud as on the 


degree of misuse of the mails." Taken together, then, the language of 


57. Stokes v. United States, 157 U.S. 187, 188-89 (1895). Accord. e.g, United States v. 
Young, 232 U.S. 155 (1914) Erbaugh v. United States. 173 F. 433 (8th Cir. 1909k United 
States v. Smith. 45 F. 561, 562 (E:D. Wis. 1891). | : 

38. See 18 U.S.C. § 1341 (3976), quoted at text accompanying note 5 supra. 

59. In defining the second element as a scheme “to be effected by either opening or 
intending to open correspondence or communication with any other person,” the statute 
adds the interesting parenthethical elaboration that such “other person” (who ordinarily 
would be either a victim of the fraud or else a co-schemer) may be “resident within or out- 
side the. United States.” The clear implication is that the statute is intended to inelude 
mail fraud schemes that, although Jaunched In whole or in part from United States ter- 
ritory, are effectuated abroad at the expense of foreign victims and/or with the help of 
foreign swindlers. Moreover, even when Congress. in 1909, eliminated the second element 
of the mail fraud statute. it nonetheless retained this express reference to the statute's 
extraterritorial applicability. See Act of March 4, 1909, ch. 321, § 215. 35 Stat. 1130. 
However, when in 1948, as part of a general-revision of the federal criminal code. Com 
gress removed from the mail fraud statute all language that it regarded-as “surplusage.” 
this particular language was among the language eliminated. See Act of June 25, 1948. ch. 
645. § 1341, 62 Stat 763. But Congress did not have any intention of narrowing the extra- 
territorial applicability of the statute, since, as the legislative history expressly stated. 
Congress’ sole intent in removing the “surplus” language was to leave the statute 
“simplified without change of meaning.” H.R. REP. No. 304, 80th Cong., Ist Sess. 2557 
11937), In other words. there is at least some evidence Suggesting that the extraterritorial 
application of the mail and wire fraud Statutes, see notes 12-13 and accompanying text 
supra. was contemplated by Congress from the very first. 

60. See text accompanying note 55 supra. 

: 61. The penalty provisions of the original mail fraud statute also provided that the 
indictment “may severally charge offences to the number of three when committed within 
the same six calendar months: but the court thereon shall give a single sentence.” It ap- 
pears that the intent of this provision was to try to resolve the incongruity arising from 
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the original mail fraud statute seemed to indicate that Congress’ cen- 
tral concern was the misuse of the federal mail facilities. 

Yet, it may be that the language of the original statute protests too 
much its concern with misuse of the mails. To take one small example, 
at one point, the statute, having already described the conduct con- 
stituting the crime, goes on characterize that conduct as “misusing the 
post office establishment.” In substantive or operational terms, this 
interjection is utterly superfluous, and any attempt to apply to it the 
standard rule of statutory construction that every -word of a statute 
should be given effect™ would be’an exercise in futility, because it has 
no effect of its own. Perhaps it should be dismissed as sloppy drafts- 
manship; but an alternative explanation for the inclusion of this phrase 
is that the draftsmen hoped that by stoutly declaring that the pro- 
scribed conduct constituted interference with a federal area. otherwise 
skeptical arbiters would construe it accordingly. A more important ex- 
ample supporting this same interpretation is the penalty provision of 
the statute, which requires that the punishment. be proportioned to 
“the degree in which the abuse of the post office establishment.enters 
as an instrument into such fraudulent scheme.* The only plausible’ 
reason for including such an ambiguous, abstract and amoral provision; 
which would appear to be wholly unamenable to principled application 
and unlikely ever to be given effect, was to demonstrate a concern with 
“abuse” of the mails, and thus to make it less likely that the statute 
would be struck down as an unconstitutional extension of federal 
jurisdiction over ordinary fraud. - 

In sum, while the “mail- emphasizing” language of the original mail 
fraud statute seemed ostensibly to evidence a congressional preoccupa- 


the fact that each act of mailing constituted a separate “offence” although only a single 
fraudulent scheme may have been involved. See text accompanying note 35 rupra. Under 
this interpretation, the original penalty provision handled this problem by providing that, 
while even a single scheme might be charged in up to three counts, only one sentence 
could be imposed unless the scheme extended beyond a six-month period. However, the 
definitive interpretation given to this provision by the Supreme Court. m fe re Henry, 
123 U.S. 372 (1887), was that the provision was simply a rule of permissive joinder and 
that 2 defender could be prosecuted and sentenced on any number of mail fraud counts 
{with each mailing constituting a separate count) arising from any oumber o€ schemes dur- 
ing any period of time, as long as no more than three such counts were joined in any 
Siven indictment. Jd. at 374-75. Thus emasculated, the provision was dropped in the.1909 
revision of the statute, leaving the absurdity, which has persisted to the present day, that 
the number of chargeable and seatenceable counts is a function entirety of the hap- 
Penstance of how many mailings ultimately have transpired in execution of any given 
fraud. 

62. See text accompanying note 55 supra. 

83. See eg, 2A C. SANDS, STATUTES AND STATUTORY CONSTRUCTION § 46.06 (4th ed. 
1973}. 

64. See text accompanying note 55 supra. 
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tion with misuse of the mails and with prosecuting only those 
fraudulent schemes that in essential respects involved such misuse, an 
alternative explanation was that Congress was concerned with “dress- 


ing up’ a statute actually directed at the broadscale prosecution of all 


kinds of fraud in such a way as to preserve it from judicial override, 


and to that end, the brave, bold words of the statute announcing its ap- 
plicability to “any scheme or artifice to defraud” were circumscribed 
by those qualifications, limitations and self-characterizations thought 
necessary to save the statute’s constitutionality. 4 


65. It should not be forgotten that at the time of the enactment of the original mail 
'saud statute in 1872. doubts of its constitutionality would have been far from idle. Con- 
gress itself had almost unanimously rejected as unconstitutional President Jackson's at- 
tempt in 1835 to introduce legislation prohibiting the mailing of “incendiary publications ~ 
See notes 46-47 and accompanying text supra. Moreover, prior to the Civil War, it remained 
the prevailing constitutional view that the federal power “to establish post-offices and 
post-roads.” see U.S. Const. art. I. § 8, cl. 7, even when coupled with a broad construction 


of Congress’ “implied powers” as set forth in McCulloch v. Maryland, 17 ULS. (4 Wheat). 


316 (1819). at most gave Congress power over the medium of communication, but not over 


the substance of the messages transmitted thereby. Although in 1868 the Reconstruction: 


Congress had implicitly rejected that earlier view and made claim to at least some power 


over the content of mailed matter by enacting a prohibition against the mailing of Setters - 


and circuiars “concerning” illegal lotteries, see notes 50-51 and accompanying text sxpra, 
no test of that statute's constitutionality had vet reached the Supreme Court prior to the 
enactment of the mail fraud statute. Moreover, the mail fraud statute seemingly stretcbed 
‘the limits of federal power further than the lottery law: the lottery law arguably pro 
hibited only those mailings that on their faces invited participation in lottery schemes, 
while the mail fraud statute made criminal the mailing of even such, letters as were 
perfectly innocent and proper on their faces but that were mailed in furtherance of a 

scheme that was, at most, a state crime and sometimes not even that. - ~ 
Furthermore, however broad a view the ardent nationalists of the Reconstruction Con- 
gress might take of federal power, see note 46 supra, by 1872 they were clearly aware of 
the grave doubts being voiced in the Supreme Court and elsewhere about the constite 
Gonality of much of their handiwork. Beginning in 1866, the Court. though basically recon 
ciled to the expansion of federal power wrought by the Civil War and its immediate after- 
math, had begun to strike down as unconstitutional some of the grosser excesses of 
“Radical Reconstructionism.” Eg, Ex parte Milligan, 71 U.S. (4 Wall.) 2 (1866) Ex parte 
Garland. 71 U.S. (4 Wall) 333 (1866). See also Hepburn v. Griswold. 75 U.S. (8 Wall) 603 
(1870). Hepburn was effectively overruled in Knox v. Lee, 79 U.S. (12 Wall.) 457 (187), but 
oaly after President Grant, having strongly voiced his disapproval] of Hepburn, appointed 
two new Justices to the Court whose votes were enough to tip the balance against it. By 
1868, Congress had become so fearful that the Supreme Court might invalidate its entire 
Reconstruction program that it bad taken the extraordinary step of passing legislatioa 
seeking to deprive the Court of jurisdiction over a case already pending before the Coart 
ta which the constitutionality of the Reconstruction Acts was at issue. See Ex parte Mo 
Cardie. 74 U.S. (7 Wall) 506 (1869) Although tensions between the Court and Congress 
somewhat moderated after President Grant's appointment of several Justices favorable to 
ee viewpoint, the Court still found occasions to declare unconstitutional 
al interference with state or individual preserves that did not find justification 
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Supreme Court remained silent, with the result that prosecutors, 
courts, and even the public increasingly looked to Congress to reenter 
the controversy and settle it definitively. 


IX. THE 1909 REVISION OF THE MAIL FRAUD STATUTE 


In 1909, Congress again intervened, and this time eliminated 
language from the statute in a manner that was clear in both intent 
and effect.% Specifically, Congress amended the mail fraud statute by 
eliminating the mail-emphasizing language. Gone was the language 
characterizing the conduct of a person who committed the offense as 
“misusing the post-olfice establishment.” Gone was the bizarre penalty 
provision by which courts were required te “proportien the punishment 
especially to the degree in which the abuse of the post-office establish- 
ment enters as an instrument into such fraudulent scheme and device.” 
Most significantly. gone was the entire second element of the 
crime—the requirement that the scheme to defraud, as devised by the 
defendant. be intended to be effected through use of the mails, an 
element that, even on the broad constructionist view, required proof 
bevond a reasonable doubt that the defendant intended not only to 
defraud but also to misuse the mails. 

Bereft of these and other mail-emphasizing provisions, the statute 
ceased to afford any genuine support for the arguments developed by 
the Strict constructionists over the previous thirty-seven vears. With 
the _very mention of mailing now reduced to the bare third 
element—the requirement that in execution of the scheme to defraud 
there occur at least one mailing—no court could seriously argue that 
the language of the statute dictated the substantive limitation of the 
statute's coverage to mail-dependent schemes. or to schemes whose 
very “essence” was the use of the mails. Moreover, it no Jonger made 
sense to say that the statute aimed to deter the abuse of the mail 


205. Act of March 3. 1909. ch. 323. § 215. 35 Stat. 1130. This clarity is fortunate 
Decause, again. there is virtualHy no direct legistaiive history that might otherwise serve 
:o manifest the legislative purpose. 

206. Jd. As amended. the statute read in pertinent part as follows: 

Whoever. having devised or intending to devise any scheme or artifice to defraud, 
or for obtaining money or property by means of fabse or fraudulent pretenses. 
representations. or promises ... shall. for the purpose of executing such scheme or 
artifice or attempting so to do. place, or cause to be pheed. any letter, postal card. 
package. writing, circular. pamphlet. ur advertisement. whether addressed to any 

‘person residing within or ouiside the United States. i any post-uifice. or station 

thereof. or street or other letter bux of the United States, or authorized depository 

for matl maiier. to be sent ur delivered by she postoifice establishment of the 

United States. or shall take ur receive any such therefrom, whether mailed within 

or without the Unized Siates:. .. shall be fined not more than one thousand dollars. 


or imprisoned aot more than five vears. or both. 
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system, because the defendant no longer had to intend any use of the 
mails whatsoever: the minimal use of the mails that would lrigger the 
statute could, within broad limits. be an incidental or even accidental 
accompaniment of the defendants fraudulent scheme. Finally, even 
beyond the fact that the new wording of the statute would no longer 
support, either logically or functionally, the old strict constructionist 
interpretations. Congress’ elimination from the statute of nearly every 
vestige of the Janguage upon which the strict constructidnists had” 
based their constructions could itself be interpreted only as a flat re- 
jection of the strict constructionist approach. 

If there remained any lingering doubt as to the sulepese: effect or 
propriety of the 1909 amendment. it was prompsl dispelled by the 
Supreme Court in United States v. Young.” In that case. 2 unanimous 
Court overruled an attempt to read into the new statute some of the 
limitations imposed under the predecessor statute, holding that the 
elements of mail fraud under the new statute consist of “(a) a scheme 
devised or intended to be devised to defraud. or for obtaining money 
or property by means of false pretenses, and (b) for the purpose of ex- 
ecuting such scheme or attempting to do so, the placing of any letter in 
any post office of the United States to be sent or delivered by the Post 
Office Establishment.“?" On its face, the Court’s opinion in Young does 
little beyond simply reiterate the language of the new statute. This 
reiteration, however, is precisely the significance of Young: all that is 
required for conviction under the new statute is what its bare lang- 
uage specifies. All the constructions, whether “broad” or “strict,” built 
like sandcastles upon the infirmities of the language of the prior statute, 
come tumbling down now that the supporting language has been washed 
away, 

Thus, for a short time, the new mai] fraud statute, as construed in 
decisions such as Young. was held to be a simple and unqualified exten- 
sion of federa] jurisdiction over anv and all schemes to defraud that in- 
volved an act of mailing. That is to say. the mailing requirement func- 
tioned as nothing more than a simple “jurisdictional element” plus 
“overt act’ —the conduct minimally necessary to permit the exercise of 
federal sovereignty and to distinguish the crime of mail fraud from one 
of pure intent. This left only the question of whether the newly amended 
mail fraud statute would withstand challenges that it was unconstitu- 
tional. Although the Supreme Court's previous decisions in Ez parte 
Jackson and In re Rapier seemed strongly to suggest that the new 
statute was constitutional. the Court expressly settled the issue in 


207. 232 U.S. 1939) 
15 


155 
206. Jd. at 151-62. 
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Badders v. United States” The primary argument advanced by the 
defendant in Badders was that the new, stripped-down mail fraud 
statute was “beyond the power of Congress as applied to what may be 
a mere incident of a fraudulent scheme that itself is outside the 
jurisdiction of Congress to deal with.””’ A unanimous Supreme Court, 
speaking through Justice Holmes, ruled this contention was so 
frivolous as to “need no extended answer.”*" In the Court's view. since 
the “overt act of putting a letter into the postoffice of the United 
States is a matter that Congress may regulate, it followed that Con- 
gress has the power to “forbid any such acts done in furtherance of a. 
scheme that it regards as contrary to public policy, whether it can for- 
bid the scheme or not.”** 

Badders should have marked the end of the virtual obsession with 
the mailing aspects of the crime that had plagued the approaches 
taken by both broad and strict constructionists under the earlier ver- 
sions of the mail fraud statute. Unfortunately, lower federal court 
were unable entirely to shake clear of the approaches to the mail fraud 
statute that had developed over the prior forty years and had been 
engrained in extensive case law.-For example, to those courts that 
desired to give the statute a broad application, there was great. advan- 
tage in following the old “broad constructionist” approach and declar- 
ing that the “gist” of the offense was the misuse of the mails.-for it 
seemed to follow that one did net have to inquire too deeply into the 
nature and scope cf the schemes to defraud or into whether they were 
appropriate or intended subjects of federal criminal concern. Rather, 
any objections along those lines could be dismissed with a reference to 
a long line of pre-1909 decisions declaring that Congress’ sole concern 
was that the mails not be used for any bad purpose;-and since, under 
Badders. this was all the Constitution required, there was no basis, ac- 
cording to those courts, for imposing any limitations on what kinds of 
bad purposes might give rise to prosecution under the statute so long 
as they in any way included an aspect of fraud, which was to be defined 
as broadly as possible. 

Thus, for example, in United States v. States,” where the defend- 
ants were convicted under the mail fraud statute of stuffing ballot 
boxes in a state primary election, the Court of Appeals for the Eighth 
Circuit, citing such old broad constructionist decisions as Durland and 
Horman. had no difficulty in concluding that the defendants’ conduct 


209. 230 U.S. 391 (1916). 

210. Id. at 393. 

211. Id. 

12. td. 

213. $88 F.2d 761 ‘8th Cir. 1973}. 
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fell within the statute, simply because “the definition of fraud in {the 
mail fraud statute] is to be broadly and liberally construed to further 
the purpose of the statute: namely, to prohibit the misuse of the 
mails.°?* The truth, however, is that at least since the 1909 amend- 
ment, the sole genuine purpose of the mail fraud statute has been to 
prosecute fraud and the mailing has served primarily as a basis for in- 
voking federal jurisdiction. But by blindly reiterating the old mail- 
emphasizing concepts developed under the original mail fraud statute, 
courts such as the one in States’* have succeeded in avoiding the real 
questions underlying most of the “controversial” prosecutions brought 
under the present mail fraud statute, including the precise definition of 
“scheme to defraud and the delineation of the substantive limitations. if 


any, that may exist as to the kinds of schemes to defraud reached 


under the statute.”* 


The continued vitality in modern decisions of the old “broad con- 
structionist” notion that the “gist” of the offense is the misuse of the 
mails leads to illogical results.” such as making the number of counts 
dependent upon ithe number of mailings, and deflects judicial analysis 
from the true issues. Even more troubling, however, is the persistence 
of the old “strict constructionist” approach, attempting to hmit the 
substantive scope of the statute in terms of the use of the mails. It ap- 
pears that some modern courts, seeking to limit the mail fraud. 
statute’s scope but unwilling to undertake the formidable task of 
directly determining whether there are any substantive limitations 
that mar be ir.posed (as a matter of public policy or otherwise) on the 
term “scheme +o cefraud,” have sometimes looked to the other terms 
of the statute <5 a source of potential limits on its scope. Although the 
wholesale trermo-e! of the mail-emphasizing language from the statute 
in the 1909 revision has left courts of this persuasion with very little 
nex have attempted to impose what few limitations 


to work witn. 
the statute by giving a strict reading to the remaining 


they can upon 


214. Id. at 764 Zee also td. at 767 The appellants’ argumént misinterprets the pur- 


pose of the ma:i /rz-4 ‘egislation. The focus of the statvie is upon the misuse of the Postal 


Service. not che ce zscation of state affairs... 7). 
215. See e.g. ned States v. Mandel. 591 F.2d 1347 (ith Cir. 1979), cert. denied. 100 
S. Ce. 1647 1S8G- “Srted States v. Castor, 558 F.2d 379 i7th Cir. 1977), cert denied, 434 


U.S. 1010 (1978+. 
216. Alerce:. tiv. these two questions can be combined into a single question: How 


“;-ceme to defraud” as used in the mail fraud statute be defined in terms 
zse of that statute? The problem with framing the question in this 
courts lo begin. as in Hurmen, with 2 postulated legislative pur- 
Zefiniiion of “scheme to defraud.” no matter how skewed. that itts 


should the ter 
of the nature inc 2 
manner is that .. 22 


pose and then 12 s+4n 2 
the purpose. 
27. See acres A-LE and accompanving text supra. 
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requirement that the mailing be for the “purpose” of executing the 
scheme to defrand.™ Actually, however, there is no reason to believe 
_that Congress intended this term to mean anything more than that the 
mailing partake of the same relationship to the scheme to defraud as 
an overt act does to a conspiracy: te. that it be a step— however 
slight, unnecessary or innocent in itself—1oward the execution of the 
criminal design. If Congress had intended to suggest some closer rela- 
tionship between the mailing and the scheme to defraud,*” it would 
have simply retained the old second element of the original mail fraud 
statute or something close to it, since it was at just such relationships 
that the old second element aimed.~ Nonetheless, the appearance in 
the revised statute of the term “purpose” opened a tiny loophole 
through which courts so inclined could iry to thread some of the old 
_strict constructionist interpretations.,~’ and in doing so those courts 


218. See notes 25-26 and accompanying text supra. 

219. Moreover. anv attempt to Jimit the scope of the present mail fraud statute 
through a narrow reading of the term “purpose” is likely to be as haphazard and ira- 
tional as the comparable attempt made by the strict constructionists to limit the scope of 
the mail fraud statute through a strict reading of the mail-emphasizing language. For in- 
asmuch as in reality the relationship of the use of the mails to the great majority of 
frauduJent schemes is incidental and fortuitous. anv attempt to Jegaliv construct os the 
basis of that meaningless relationship a sensible limitation on the scope of the mail fraud 


statute is Joredoomed. 

220. Despite the anthropomorphic connotations of the term “purpose.” no court has 
suggested thal its use in the revised mail fraud statute requires that the defendant 
himself must actually intend the use of the mails charged in the indictment, and, indeed. 
the Supreme Court has expressly held to the contrary. Pereira v. United States, 347 US. 
1, 8 11954). The result. however. is that the relationship between the scheme to defraud 
and the mailing that some courts have required on the basis of the word “purpose” has 
sended to be expressed in terms {like “reasonably foreseeable’) having a civil “tort” law 
quality that seems inappropriate toe 2 criminal] statute. See notes 27-28 and accompanying 
text supra. 

221. On three rare occasions, makeshift majorities of the Supreme Court were 
zrguably so inclined—See United States v. Maze. 414 U.S. 395 11973) Parr v. United 
States. 363 U.S. 370 (1960k Kann v. United States. 323 U.S. &8 (1944)—~ although the nar- 
row holdings of all three cases could be read as saying no more than that, on the par- 
ticular facts of those cases, certain mailings that occurred as a result of the relevant 
schemes to defraud nevertheless occurred too long after the schemes had reached fruition 
to even arguably have been in the furtherance or execution of the schemes. At any rate, 
whether or not these cases were correctly decided (a question to be discussed in Part I of 
this article). for present purposes it is enough to point out that each of these cases has 
been effectively confined to its special facts and that of the thousands of mail fraud cases 
prosecuted between 1934 twhen Kean was decided) and the present, it appears that a com- 
parative handful. possibly fewer than a dozen such prosecutions, have been reversed on 
the basis of Kann Parr. or Maze. Conversely, in dozens. possibiv hundreds of reported 
cases in which defendants have appealed on the basis of Kann Parr. andlor Maze. the ap- 
pellate courts have been able to “distinguish” the czses at hand from those three cases 
aod thereby uphold the convictions. This would seem to bear testament to the artificiality 


of the Kann Parr. and Maze decisions. 
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helped to impose on the statute still further idiosyncracies, such as 
that the mailing be a “reasonably foreseeable” consequence of the in- 


_lended scheme to defraud.” 


X. SOME PRELIMINARY CONCLUSIONS 


Whatever limitations may yet be imposed on the form, scope or 
substance of the mail fraud statute, it is time for courts of all persua- 
sions to realize the point of the 1909 amendment by doing away with 
all references to the mailing as the “gist” of the crime of mai] fraud, by 
refraining from reading back into the statute such unsupported and in- 
appropriate requirements as that the mailing be a reasonably 
foreseeable consequence of the intended scheme. and, in general, by 
ceasing to regard the mailing requirement as anything more than a 
simple overt act and bare jurisdictional element. The Janguage of the 
two new versions of the mail fraud statute presently pending before 
Congress as part of the two current proposals for a revised criminal 
code would both admit of such a change.” Indeed, they appear to goa 
step further by reducing the required mailing to being solely a 
jurisdictional act, with the requirement of an overt act being met by 
any conduct in furtherance of the fraud, whether it be the mailing or 
any other act.** The language of the existing mail fraud statute would 
not support this further step; but there is nothing in the language of 
the present statute that prevents courts from viewing the mailing re- 
quirement in the very limited way that the 1909 amendment in- 
tended — as an overt act and jurisdictional act. and nothing more.” 
Since it appears, at least as of this writing, that passage of a revised 
criminal code will once again be deferred, courts should not wait for Con- - 
gress to correct Judicial errors but should abandon the restrictive limita- 
uons which the courts themselves have constructed upon the simple re- 
quirement of a mailing. If in so doing it becomes manifest that the scope 
of the mail fraud statute is too great, either in requiring only a very 
minimal amount of reprehensible conduct to trigger its application or in 
extending its application to an immensely broad and as yet ill-defined 
spectrum of intentions and activities, so much the better. for such prob- 


222. See notes 25-26 and accompanying text supra. 

223. See notes 14 & 15 supra. , 

224. Id. 

225. The post-1909 amendments to the mail fraud statute. which will be discussed 
briefiy in Part II of this article. were chiefly designed to remove “surplus” language from 
the statute. Their legislative history gives not the slightest suggestion that Congress in- 
tended to “ratify” some courts’ continuing devistion from the thrust of the 1909 amend- 


ment. 
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lems, if they in fact exist, can then be addressed directly, rather than 
indirectly, haphazardly, and irrationally as in the past. 

While this article began with the familiar assumption that one must 
study the past in order to understand the present, to this it must be 
added that the lessons of history are not always readily discerned. Still, a 
review of the historical development of the mai] fraud statute demon- 
strates that the early interpretations of the statute relied very heavily 
upon the premise that the use and misuse of the mails formed the cen- 
tral focus of the statute, a premise derived from words and intentions 
that are no longer part of the mail fraud statute and that, indeed, were 
purposely deleted. Consequently, one lesson would seem to be that con- 
tinued emphasis upon the mailing aspects in interpreting the mail fraud 
statute is misplaced and serves no useful function. A second conclusion is 
that, contrary to common belief, the substantive scope of the mail fraud 
statute—at least. as construed by the “broad constructionist” 
courts— was Virtually as broad in the early days of the statute's ap- 
plication as it is today, and that Congress intended from the beginning 
that the statute be given a very broad application and approved and 
fostered this broad application at every opportunity. A final lesson 
from history is that the courts have used the misplaced emphasis on 
the mailing aspects of the crime almost as a shield to avoid having to — 
directly confront the real issues underlying the more controversial ap- 
plications of the mail fraud statute: most especially, they have 
neglected to develop any specific definition or delimitation of the term 
“scheme to defraud,” even though that is the real heart of the mail 
fraud offense. The limited degree to which this fundamental oversight 
was remedied in the development of the mail fraud statute after 1909, 
and some suggestions as to how it may be more fully remedied in the 
future, are the primary subjects that will be addressed in Part II of 


this article. : 
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U.S. v. CONDOLON 


600 P.2a4 7 (1979) 


Before WINTER, BUTZNER and RUS- 
SELL, Circuit Judges. 


BUTZNER, Circuit Judge: 


Leo Christy Condolon appeals his convic- 
tion for wire fraud in violation of 18 U.S.C. 
§ 1343. We affirm. 


Condolon was found guilty of using a 
telephone in connection with his operation 
of a bogus talent agency which he estab- 
lished to meet and seduce young women. 
The stipulated facts show that Condolon 
rented an apartment suite, obtained a busi- 
ness license, and placed numerous newspa- 
per advertisements under the name Cinema 
Enterprises. Posing as a talent agent and 
producer connected with major movie com- 
panies, he falsely represented to the. women 
who contacted him that he could place them 
in legitimate and well-paid modeling and 
acting jobs. Condolon also told certain 
women that their employment depended 
upon their willingness to submit to his sexu- 
al advances. As a result of Condolon’s ac- 
tivity, a number of women spent time, ef- 
fort, and money in taking leave from their 
jobs, hiring baby-sitters, travelling to his 
office, and memorizing scripts. Some yield- 
éd to his advances. At no time did Condo- 
Jon intend to secure jobs for any of the 
women who contacted him. His enterprise 
was solely a scheme to gratify his sexual 
desires. 

Condolon contends primarily that his con- 
viction involves an unwarranted extension 
of the federal wire fraud statute. First, he 
argues that the statute reaches only frauds 
designed to obtsin tangible property or 
frauds that breach a significant fiduciary 
duty. Next, he says that the prosecution 
against him protects a bargain—the ex- 
change of sexual favors for career advance- 
ment—that is contrary to public policy. Fi- 
nally, he claims that a series of misrepre- 
sentations designed simply to secure intro- 
ductions to women is not a scheme to de- 
fraud within the meaning of the federal 
statute. 


Condolon’s arguments are unpersua- 
sive. In the first place, he mischaracterizes 
his conduct. His scheme was not a simple 
matter of misrepresentations designed to 
meet women. It was an elaborate commer- 
cial facade surrounding a completely fraud- 
ulent enterprise. Condolon never intended 
to provide any of the career opportunities 
that he advertised. In this respect, Condo- 
lon’s enterprise differs from the scheme 
considered in United States v. Regent Of- 
fice Supply, 421 F.2d 1174 (2d Cir. 1970), a 
case on which he relies. Condolon also mis- 
conceives the nature of a wire fraud prose- 
cution. The gravamen of the offense is 
simply the misuse of interstate communica- 
tion facilities to execute “any scheme or 
artifice to defraud.” 18 U.S.C. § 1343; see 
United States v. States, 488 F.2d 761, 767 
(8th Cir. 1973). The prosecution condones 
no immoral bargain; it concerns itself with 
neither the victim’s loss nor the defendant’s 
gain. See United States v. O'Malley, 535 
F.2d 589, 592 (10th Cir. 1976); United 
States v. Bagdasian, 291 F.2d 163, 164 (4th 
Cir. 1961). 


The fraudulent scheme need not 
be designed to obtain money or property, 
nor need it involve the breach of’a fiduciary 
relationship. In United States v. Louder- 
man, 976 F.2d 1383, 1387-88 (9th Cir. 1978), 
for example, two debt collectors were con- 
victed of wire fraud for misrepresenting 
themselves to the telephone company and 
the post office in order to obtain informa- 
tion that deprived subscribers and box hold- . 
ers of their privacy. Likewise, in United 
States v. States, 488 F.2d 761 (8th Cir. 
1973), two candidates for local political of- 
fices were found guilty under the cognate 
mail fraud statute for falsifying voting doc- 
uments. The court found that the defend- 
ants” scheme to deprive the public of intan- 
gible civil rights violated the federal stat- 
ute. See 488 F.2d at 765. The time, effort, 
money, and expectations of which Condolon 
defrauded the women who contacted him 
are comparable to the interests invaded in 
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Louderman and States. We therefore con- 
chide that Condolon’s enterprise was a 
scheme to defraud within the meaning of 
the wire fraud statute. 


Condolon also raises two constitutional 
objections to his conviction. First, he ar- 
gues that the statute gave him no reasona- 
ble notice that his conduct was proscribed. 
Second, he contends that application of the 
statute to his private, consensual sexual ac- 
tivities violates his constitutional right to 
privacy. 


We see no merit in these constitu- 
tional claims. Application of the wire 
fraud statute to Condolon’s scheme was 
foreseeable. Fraud is a broad concept; 
“the plain Janguage of the statute con- 
demns any scheme to defraud in which [the 
interstate wires} are employed.” United 
States y. Brewer, 523 F 2d 492, 495 (4th Cir. 
1975). The claim that the wire fraud stat- 
ute gives no reasonable notice of its applica- 
bility to a fraud not involving tangible 
property or fiduciary duties was rejected in 
United States v. Louderman, 576 F.2d 1383, 
1388 (9th Cir. 1978). We also reject the 
suggestion that this prosecution infringes 
the defendant’s right of privacy. The fed- 
eral statute was not used to punish Condo- 
lon for his sexual activities. Condolon was 
prosecuted for establishing a bogus com- 
mercial enterprise and then using the tele- 
phone to accomplish his fraudulent inten- 
tions. 

AFFIRMED. 
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United States v.. Joseph M. Nargiotta 


A 5 688 F.2d 108 (1982) 


Before KAUFMAN and WINTER, Cir- 
cuit Judges, and WARD, District Judge.’ 


IRVING R. KAUFMAN, Circuit Judge: 

The significant role played by political 
parties in mumicipal government has been 
an often noted characteristic of American 
urban life. Some critics, contributing to 
the orevailing mythology that machine poli- 
tics have controlled the corridors of local 
government," have highlighted the opportu- 
nities available to those who hold the 
strings of political power? for defrauding 
the citizenry and reaping personal gain, 
through the sale of public office and other 
favors. Other commentators, however, 
have asserted that local party leaders have 
often served important functions of politi- 
cal representation and association. In cities 


*Of the United States District Court for the 
Southem District of New York, sitting by des- 


ignavion. 


1. See J. Robertson, American Myth, American 


Reality 265-66 (1989). 


2. See J. Bryce, The American Commonwealth 


(2d ed. 1891). 


3. See J. Robertson, supra note I, at 265. 


- an amusing description, and justification, of the 
operation of a political machine, see W. Rior- 
don, Plunkitt of Tammany Hall (E. P. Dutton 
1963). 


4. 180U.S.C. § 1341 (1976) provides in pertinent 
part: 

Whoever, having devised or intending to 
devise any scheme or artifice to defraud, or 
for obtaining money or property by means of 
false or fraudulent pretensés, representations 
or promises ... for the purpose of executing 
such scheme or artifice or attempting so to 
do, places in any post office or authorized 
depository for mail matter, any matter or 
thing ... or takes or receives therefrom any 


fragmented into diverse social and economic 
groups, it has been argued, party organiza- 
tions have played a salutary role in organiz- 
ing la-ge numbers of people, and fulfilling 
their desires with patronage, jobs, services, 
community benefits, and opportunities for 
upward social mobility.» In sum, the line 
between legitimate political patronage and 
fraud on the public has been difficult to 
draw. 


Today, not unmindful of these competing 
visions of political history, we must consider 
where such lines may be drawn in the con- 
text of a criminal prosecution for mail 
fraud‘ and extortion® Specifically, we are 
asked to determine, inter alia, when, if ever, 
a political party leader who holds no official 
government office but who participates 
substantially in the governance of a munici- 
pality owes a fiduciary duty to the general 
citizenry, and what conduct violates such a 
fiduciary duty. The issues before us arise 


such matter or thing, or knowingly causes to 
be delivered by mail ... any such matter or 
thing. shall be fined not more than $3,000 or 
imprisoned not more than five years, or both. 


5. 18 U.S.C. § 1951 (1976) provides in pertinent 
part: 
(a) Whoever in any way or degree obstructs, 
delays, or affects commerce or the movement 
of any article or commodity in commerce by 
. extortion or attempts or conspires $o to 
do, commits or threatens physical violence to 
any person or property in furtherance of .a 
plan or purpose to do anything in violation of 
this section shali be fined not more than 
$10,000 or imprisoned not more than twenty 
years, or both. 
(b) As used in this section— 


(2) The term “extortion” means the obtain- 
"ing of property from another, with his con- 
sent, induced by wrongful use of actual or 
threatened force, violence, or fear, or under 
color of official night. ; 


2] 


out of a criminal prosecution against Joseph 
M. Margiotta, long-time Chairman of the 
Republican Committees of both Nassau 
County and the Town of Hempstead, New 
York. The Government charges Margiotta 
with one count of mail fraud in violation of 
18 U.S.C. § 134] (1976) § and five counts ef 
extortion in violation of 18 U.S.C. § 1951 
(1976)? for activities in connection with the 
distribution of insurance commissions on 
municipal properties to Margiotta’s polilical 
allies. The Government presented ‘‘evi- 
dence of a scheme of fraud spun into a web 
of political power’ ® at a trial before Judge 
Sifton, at which nearly seventy witnesses 
testified during a period of three weeks. 
After deliberating for eight days, the jury 
announced it was hopelessly deadlocked, 
and the trial judge declared a mistrial. 


Upon a request by the Government, in 
anticipation of a retrial, Judge Sifton recon- 
sidered a number of legak and evidentiary 
rulings made at the trial. The trial judge 
entered an order in which he stated that the 
challenged rulings would be followed at 
Margiotia’s second trial. The Government 
then appealed to this Court for review of 
Judge Sifton’s order prior to the retrial. 
We found those portions of Judge Sifton’s 
order indicating the court would abide by 
certain jury instructions at retrial were not 
appealable pursuant to 18 U.S.C. § 3731 
(1976)* and, accordingly, dismissed the 
Government’s appeal in that respect. 
While the portions of the order concerning 
the judge’s evidentiary rulings were appeal- 
able, we concluded that the district court 
had acted well within: its discretion, and 
affirmed the order on the evidentiary rul- 
ings. 

6. See note 4, supra. 
7. See note 5, supra. 


& United States vy. Margiotta, 662 F2d 131, 135 
(2d Cir. 1981}. 


9. 18 U.S.C. § 3731 (1976) provides in pertinent 

part: 
In 2 criminal case an appeal by the United 
States shall lie to a court of appeals from a 
decision, judgment, or order of a district 
court dismissing an indictment or informa- 
tion as to any one or more counts, except 
that no appeal shall lie where the double 
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Margiotta’s retrial before Judge Sifton 
proved to be another closely fought contest. 
Following a tral lasting three weeks, the 
jury deliberated conscientiously for three 
days. Jt returned a verdict of guilty on all 
3ix counts, including the one count of mail 
fraud in violation of 18 U.S.C. § 1341 (1976) 
and the five counts of extertlen jn vislation 
of 18 U.S.C. § 1951 (1976). Judge Sifton 
sentenced Margiotta to concurrent terms of 
imprisonment of two years on each count 


Margiotta appeals to this Court from the 
judgment of conviction entered by Judge 
Sifton. On appeal, he raises a number of 
claims, several of which involve novel is- 
sues. Margiotta argues that his conviction ° 
of mail fraud must be reversed and the : 
indictment dismissed on the grounds that : 
the federal mail fraud statute, 18 USC. : 
§ 1341 (1976), does not embrace a theory of . 
fiduciary fraud by individuals who partici- ~ 
pate in the political process but who do not 
occupy public office, and that Margiotta 
owed no fiduciary duty to the general citi- - 
zenry of Nassau County and the Town of 
Hempstead under federal or state law. 
Moreover, he asserts that the evidence was 
insufficient to support a finding of fiduci- 
ary duty even if it were held that the trial 
court’s instructions were not erroneous as 2 
matter of law. In addition, Margiotta 
claims that the indictment and conviction 
violate his First Amendment rights of free- 
dom of expression, association and petition, 
and that the mail fraud statute is impermis- 
sibly vague on its face and as applied to him: 
on the facts of this case. Furthermore, he" 
asserts that he did not fail to disclose mate-: 
rial information in violation of the mail 
fraud statute. Margiotta also claims that 


jeopardy clause of the United States Consth. 
tution prohibits further prosecution. 

An appeal by the United States shall be to. 
a court of appeals from a decision or order of 
a district court suppressing or excluding evi 
dence or requiring the return of seized prop- 
erty in a criminal proceeding, not made after 
the defendant has been put in jeopardy and 
before the verdict or finding on an indictment 
or information... - - 

The provisions of this section shall be liber- 
ally construed to effectuate its purposes. 


his conviction of five counts of extortion in 
violation of the Hobbs Act, 18 U.S.C. § 1951 
(1976), should be reversed and the indict- 
ment dismissed because he did not commit 
extortion “under color of official right” or 
through the wrongful use of “fear,” and 
because the district court’s allegedly im- 
proper instructions on the mail fraud count 
prejudiced the jury’s consideration of the 
Hobbs Act charges. Finally, Margiotta ar- 
gues that Judge Sifton erred by admitting 
Richard A. Williams’s hearsay’ account of 
his father’s alleged agreement with Margi- 
otta. For the reasons stated below, we 


reject Margiotta’s contentions, and affirm 


the judgment of conviction in al] respects. 
I. Background 


Since the conduct at issue in this case 
involves an intricate scheme of fraud, we 
must set forth the facts in detail. As noted 
above, Joseph M. Margiotta, was at al] rele- 
vant times the Chairman of the Republican 
Committee of both Nassau County and the 
Town of Hempstead, New York. Although 
he held no elective office, his positions as 
County and Town Republican Chairman, ac- 
cording to the Government, afforded him 
sufficient power and prestige to exert sub- 
stantial control over public officials in 
Hempstead and Nassau County who had 
been elected to office as candidates of the 
Republican Party. This control, it was 
charged, enabled Margiotta to exercise in- 
fluence over the appointees of these elected 
officials as well. The spread of his political 
tentacles over the governments of Town 
and County allegedly offered Margiotta the 
opportunity to engage in a highly remuner- 
ative fraudulent design involving the distri- 
bution of insurance commissions on munici- 
pal properties to his political associates. 

The responsibility of the Nassau County 
Executive and the Presiding Supervisor of 
the Town of Hempstead in maintaining the 
properties owned and operated by their re- 
spective jurisdictions was at the crux of this 
artifice. The holders of these public offices 
were responsible for obtaining insurance 
coverage for the properties owned by the 


10 Moreover, it appears that Nassau County 


also occasionally compensated the Broker of | 


Town and County. Asa matter of practice, 
the authority for obtaining insurance on 
municipal properties was delegated to a 
Broker of Record designated by the entities 
and serving at their pleasure. The Broker 
of Record was the only individual who acted 
on behalf of these jurisdictions in placing 
insurance policics. The Broker received as 
compensation for his services commissions 
consisting of a portion of the monies paid 
by the municipalities for the insurance poli- 
cies.” . 

According to the Government, this munic- 
ipal insurance activity was transformed into 
a scheme to defraud the citizens of Hemp- 
stead and Nassau County in 1968. At that 
time, Margiotta allegedly contrived the ap- 
pointment of Richard B. Williams & Sons, 
Inc., an insurance agency, (hereinafter the 
“Williams Agency” or “Agency’’), as Broker 
of Record for the Town of Hempstead. 
Richard B. Willams determined to have the 
Agency designated as Broker of Record for 
the Town, a position then held by one Mor- 
timer Weis. Williams allegedly met with 
Margiotta and Weis to strike a secret 
“deal”: The Wilhams Agency would be 
named Broker of Record for the Town of 
Hempstead, and Weis would become a $10,- 
000 a year consultant to the Town. In 
return for the appointment, the Williams 
Agency would set aside 50% of the insur- 
ance commissions and other compensation it 
received, to be distributed to licensed insur- 
ance brokers and others designated by Mar- 
giotta. Shortly thereafter, Ralph Caso, the 
Presiding Supervisor of Hempstead, ap- 
pointed the Williams Agency as Hemp- 
stead’s Broker of Record based on Margiot- 
ta’s recommendation. In 1969, the Williams 
Agency began to write insurance for the 
Town of Hempstead, and commenced mak- 
ing “kickbacks” to brokers selected by polit- 
ical Jeaders of Jocal election districts in the 
Town who were loyal to the appellant. 

In 1970 Caso was elected County Execu- 
tive of Nassau County. After his election, 
Richard B. Williams met with Margiotta to 
discuss the possibility of the Williams Agen- 


Record through personal services contracts not 
subject to competitive bidding. 
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cy acting as Broker of Record for Nassau 
County. On January 1, 1971, the day on 
which he took office, Ralph Caso designated 
the Willams Agency as Broker of Record 
for Nassau County based on Margiotta’s 
recommendation. Soon thereafter, the Wil- 
hams Agency commenced to distribute 50% 
of the commissions it eared wh Nassau 
County properties to brokers and others 
politically allied with Margiotta. Between 
1969 and 1978, according to the Govern- 
ment, the compensation paid the Broker of 
Record in connection with this arrangement 
totalled in excess of two million, two hun- 
dred thousand dollars. Among the recipi- 
ents of more than five hundred thousand 
dollars in kickbacks were numerous insur- 
ance brokers who performed no Jegitimate 
work, lawyers and other friends of Margiot- 
ta who rendered no services in return for 
their compensation, and the appellant him- 
self. The concealment of this fraudulent 
scheme, according to the Government, was 
fostered through the preparation of ficti- 
tious property inspection reports. As a re 
guilt, it was made to appear that the recipi- 
ents of the insurance commission kickbacks 
were legitimately earning their commis- 
sions. Moreover, the Government has 
charged, the insurance activities were dis- 
guised by Margiotta through false and mis- 
leading testimony during the course of an 
investigation by the New York State Inves- 
tigation Commission. : 

In November, 1980, a federal grand jury 
indicted Margiotta on one count of mail 
fraud, in. violation of 18 U.S.C. § 1341 
(1976), and five counts of extortion, in vio- 
Jation of 18 U.S.C. § 1951 (1976). The mail 
fraud count (Count One) was based on a 
scheme to defraud the Town of Hempstead, 
Nassau County, New York State, and their 
citizens (1) of the mght to have the affairs 
of the Town, County and State conducted 
honestly, free from. corruption, fraud and 
dishonesty, and (2) of the right to Margiot- 
ta’s honest and faithful participation in the 


11. Margiotta’s pretrial motion to dismiss was 
filed under a prior indictment that was super- 


seded by an indictment filed on January 15, ~ 


1983. The principal change in the superseding 


indictment was the addition of the word “‘se-~ 
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governmental] affairs of the Town, County 
and State. The factual predicate underly- 
ing Count One was the above-described in- 
surance commission ruse in which, pursuant 
to a secret agreement, Margiotta arranged 
the appointment of the Williams Agency as 
Broker of Record for the Town and County 
ae ea 
nated by Margiotta. Counts Two through 
Six charged Margiotta with violating the 
Hobbs Act by inducing the Williams Agen- 
cy to make the payments of the insurance’ 
commissions under color of official right 
and by means of the wrongful use of fear. 
Count Two charged Margiotta with extor- 
tion in connection with the payments to the 
insurance brokers who were political allies. 
Count Three set forth a Hobbs Act violation 
based on Margiotta’s actions in obtaining 
monthly payments in the amount of $2,000 
from the Willams Agency to attorneys Wil- 
liam Cahn and his son Neil Cahn between 
1974 and 1975. Count Four was predicated 
on a $10,000 payment by the Williams 
Agency to one Robert Dowler, who alleged- 
ly entered into an agreement to pay one- 
half of the money to Margiotta. Count 
Five described a Hobbs Act offense arising 
from a series of payments totalling more 
than $60,000 to Joseph M. Reilly, a New 
York State Assemblyman, and Count Six 
charged Margiotta with extortion in con- 
nection with payments by the Williams 
Agency to Henry W. Dwyer, a New York 
State Assemblyman and consultant to the 
Nassau County Republican Committee. . 


The first of the appeals spawned by thi 
indictment arose from the pretrial manev- 
vering of the parties. On January 6, 198, 
Margiotta filed a pretrial motion to dismiss 
Count One,” alleging, inter alia, that Count 
One failed to state an offense pursuant te 
18 U.S.C. § 1341, that the Count was du- 
plicitous, and that it was unconstitutionally 
vague. In response, the Government sub- 
mitted an affidavit describing hundreds of 


cret” before the description of the alleged 
fraudulent agreement between Margiotta and 
the Williams Agency. This superseding indict- 
ment has been the predicate for all subsequent 
proceedings. 


items sent through the mails upon which a 
charge of fraudulent vse of the mail could 
be based. Judge Sifton ruled that Count 
One stated an offense under § 1341, but 
ordered the Government to elect a single 
mailing to submit to the jury. The Govern- 
ment appealed Judge Sifton’s order to this 
Court, which held that the order was ap- 
pealable and that the Government was not 
required to elect among the numerous spec- 
ified mailings. United States v. Margiotta, 
646 F.2d 729 (2d Cir. 1981). Trial com- 
menced on March 27, 1981. While the 
Government presented evidence to prove 
that Margiotta’s involvement in the insur-~ 
ance activities was a scheme to defraud, 
Margiotta offered a defense of good faith. 
He attempted to prove that he had no se- 
cret agreement with the Williams Agency 
for the distribution of insurance commis- 
sions a3 a guid pro quo for securing the 
appointment of the Agency as Broker of 
Record. Admitting that he recommended 
the Agency to be Broker of Record for both 
the Town and the County and that he di- 
rected the distribution of insurance commis- 
sions, he argued that this behavior was 
merely a longstanding political patronage 
arrangement practiced for decades by Re 
publicans and Democrats alike. As noted 
above, after deliberating carefully for more 
than a week, the jury announced that it 
could not agree on a verdict, and a mistrial 
was declared. 


This court’s second review of the Margi- 
otta case followed Judge Sifton’s declara- 


12. The district court declined to adopt the 
_Government’s requested charge that a special 
fiduciary relationship need not be established 
for it to prove the first “prong” of Count One, 
which charged that Margiotta’s scheme to de- 
fraud the citizens of Nassau County and the 
- Town of Hempstead deprived them of the right 
to have the affairs of those entities conducted 
‘honestly, free from corruption, fraud, and dis- 
honesty. The Government's requested instruc- 
tion would have permitted the jury to find the 
defendant guilty of mail fraud simply on the 
basis of a determination that Margidtta had 
agreed to recommend the Williams Agency as 
Broker of Record in return for the Agency's 
Participation in the kickback scheme, without 
reference to the question of a breach of a fidu- 
ciary relationship by the defendant. 


tion of the mistrial. Jn anticipation of an- 
other hotly contested battle at the retrial, 
the Government sought reconsideration of a 
number of legal and evidentiary rulings 
Judge Sifton had made at the first trial. 
The Government challenged Judge Sifton’s 
instruction to the jury that for the Gevern- 
ment to show Margiotta had defrauded the 
citizens of Nassau County and the Town of 
Hempstead of the nght to have the affairs 
of those entities conducted honestly, free 
from corruption, fraud and dishonesty, in 
violation of the mail fraud statute as 
charged in Count One, the jury had to find 
that Margiotta owed some kind of special 
fiduciary duty to the citizenry.” The 
Government also sought reconsideration of 
the district court’s related instruction that a 
violation of mail fraud under Count One 
required an additional showing of willful 
concealment.™ Moreover, the Government 
contended that the district court erred in 
declining to instruct the jury that Margict- 
ta could be found guilty, as a principal, of 
extortion under color of official right in 
violation of 18 US.C. § 1951. Instead, 
Judge Sifton instructed that Margiotta 
could be found guilty of extortion pursuant 
to 18 U.S.C. § 2(b) only if the jury found 
that he had caused public officials acting 
under color of official right to induce a 
victim to part with money.4 The Govern- 
ment also took issue with certain evidentia- 
ry rulings made by Judge Sifton at the first 
trial.'5 The Government appealed from 


13. See United States v. Margiotta, 662 F.2d 
133, 137 (2d Cir. 1981). 


14. 18 U.S.C. § 2(b) (1976) provides in pertinent 
part: : : 

Whoever willfully causes an act to be done 
which if directly performed by him or anoth- 
er would be an offense against the United 
States, is punishable as a principal. 


1S. At the first trial, Judge Sifton had excluded 
(1) evidence that Margiotta’s conduct violated 
New York law, (2) evidence of a prior similar 
act involving the dependence of employee sala- 
ry increases on their agreement to contribute 
one percent of their salaries to the Republican 
Pasty. and (3) certain statements of appeHant’s 
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Judge Sifton’s order stating that he would 
follow these rulings at the second trial. 
This Court affirmed the order on the evi- 
dentiary rulings and dismissed the appeal 
with respect to the challenged jury instruc- 
tions, on the ground that those portions of 
the order relating to the jury instructions 
were not appealable by the Government 
pursuant to 18 US.C. § 3731. United 
States v. Margiotta, 662 F.2d 131 (2d Cir. 
1981). In dismissing the Government’s ap- 
peal with respect to the jury instructions, 
we explicitly stated we intended to express 
no views on the merits of those claims. 


At the second trial, the Government 
again sought to prove that Margiotta’s par- 
ticipation in the insurance activities 
amounted to an elaborate scheme of fraud 
in violation of the federal mail fraud and 
extortion statutes rather than a mere politi- 
cal patronage system. The Government 
presented evidence to show that Margiotta 
had deeply insinuated himself into the af- 
fairs of government in the Town of Hemp- 
stead and Nassau County, to the point that 
he was in effect undertaking the business 
of government and not simply the activities 
of the Republican Party. This evidence 
was provided by testimony of Ralph Caso, 
who was the Presiding Supervisor of the 
Town of Hempstead until 1971 and Nassau 
County Executive until 1977. Caso stated 
that prior to his “break” with Margiotta in 
1976, he was “controlled” by Margiotta in 
“the basic responsibilities that [he] was to 
carry out,” including appointments to of- 
fices and positions such as the Broker of 
Record. 


While Caso’s successor, Francis Purcell, . 


who still holds the office of Nassau County 
Executive, did not describe the same rela- 
tionship of dominance over the affairs of 
government in Town and County, the testi- 
mony of Margiotta himself and those who 
carried out his directives established that 
the appellant exercised a vise-Jike grip over 
the basic governmental functions in Hemp- 
stead and Nassau County. In explaining 
his role in the selection of the Williams 
Agency for the position of Broker of Rec- 


attomeys in 3 memorandum submitted to the 
Attomey General in an attempt to persuade the 
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ord, Margiotta testified that Richard B. 
Williams, an active participant in the politi- 
ca] affairs of the Town of Hempstead and 
Nassau County, had approached him in 1968 
and asked to replace Mortimer Weis as Bro- 
ker of Record for the Town of Hempstead. 
Margiotta determined that the Williams 
Agency should replses Weis aa the Broker 
of Record, and this decision was implement- 
ed by Caso. In 1971, after Ralph Caso was 
elected Nassau County Executive, Mr. Wil- 
liams again approached Margiotta to ex- 
press his desire to become Broker of Record 
for Nassau County. Margiotta testified 
that he determined the Williams Agency 
“deserved it above anybody else fhe] 
thought was capable of handling it.” On 
January 1, 1971, the day on which he took 
office, Ralph Caso designated the Williams 
Agency as Broker of Record for Nassau 
County based on Margtotta’s recommenda- 
tion. . 

Moreover, Margiotta’s participation in the. 
“governmental administration of insurance 
affairs” involved more than the selection of 
the Broker of Record. Margiotta himself 
testified that on one occasion he was direct-. 
ly involved in discussions concerning efforts 
to obtain insurance for the Nassau County 
Coliseum and the Veterans Hospital, and 
that he was consulted by Alphonse D’Ama- 
to, then Presiding Supervisor of the Town 
of Hempstead, about the possibility of 
adopting a self-insurance plan following in- 
quiries by the New York State Investiga- 
tion Commission. Insurance brokers Dowl- 
er and Curran corroborated this evidence of 
Margiotta’s dominance in municipal insur- 
ance activities. They stated that when they 
sought the Town and County business, they. 
undertook discussions with Margiotta, not; 
with the public officials. After Margiotts” 
declined their offers, they did not appeal to 
the public officials because, as broker Cun 
ran testified, “there was no place else to; 
go.” Margiotta’s version of these discus 
sions does not put the lie to the assertion he 
told Curran that “in view of [Williams’s} 
party service ] had no intention of taking 
any insurance away from him.” Similarly, 


Department of Justice that Margiotta should” 
not be indicted. 


after Richard B. Williams, the founder of 
the Williams Agency. died in 1978, Margiot- 
ta testified that Williams's son, Richard A. 
Williams, approached him to ask whether 
the death of his father would affect their 
insurance arrangement. Margiotta stated 
that he would always “retain and recom- 
mend” the Williams Agency as Broker of 
Record. Moreover, Margiotta conceded 
that if the Willams Agency ever refused to 
follow his instructions concerning the distni- 
bution of portions of the insurance commis- 
sions, he would have convened a meeting of 
the Executive Committee of the Republican 
Party, and would have recommended that 
the Williams Agency be replaced as the 
Broker of Record. 


The municipal insurance activities were 
not Margiotta’s sole concern in participat- 
ing in municipal government. Margiotta 
also played a substantial role in making 
hiring and promotion decisions. Margiot- 
ta’s activities as a de facto Department of 
Personnel for Nassau County were describ- 
ed at trial by Alfred G. Riehl, the program 
staffing officer of Nassau County, and Don- 
ald Woolnough, the Republican headquar- 
ters functionary who was Margiotta’s ad- 
ministrative assistant. Mr. Rieh} assumed 
bis duties as program staffing officer fol- 
lowing a meeting with Margiotta, at which 
the appellant directed Riehl to see Donald 
Woolnough. Riehl and Woolnough dis- 
cussed the procedure for handling requests 
for employment, promotions and raises. In 
essence, Rieh] was informed that whenever 
a position not covered by applicable civil 
service regulations became available, Riehl 
should notify Woolnough. Woolnough tes- 
tified that he would “disseminate” those 
jobs paying less than $15,000 to local Re- 
publican Party leaders unless a number of 
jobs were made available at one time, in 
which case Margiotta would instruct Wool- 
nough on which local political districts 
:should receive the employment opportuni- 
‘tes. According to both Woolnough and 
_Margiotta himself, while Woolnough would 
1& According to Andrew Parise, the Chief Exec- 


_ tive Assistant to the Presiding Supervisor of 
the Town of Hempstead, it was “common 


interview applicants for positions as clerks, 
electricians and other types of laborers to 
be hired by the municipal government, Mar- 
giotta would interview individuals who 
were applying for the higher Jevel positions, 
such as candidates for County or Town At- 
torneys and department heads: Riehl testi- 
fied that he contacted Woolnough on all 
cares Involving Alfihg, requests for promo- 
tions, and salary increases in excess of 
$1,500. Woolnough stated that he would 
convey the information to Margiotta, who 
would often direct him to check with the 
local leader. Margiotta would also person- 
ally approve or disapprove promotions and 
salary increases for Nassau County posi- 
tions. According to Woolnough, Margiot- 
ta’s approval would be based upon the ind- 
vidual’s “political activity.” If a request 
for a raise or promotion was denied, Riehl 
would simply inform the appropriate de 
partment head of the decision, but would 
not proffer any reasons for the denial. 


Margiotta played a similar role in the 
government of the Town of Hempstead. 
Muriel DeLac, the Director of Personne! for 
the Town of Hempstead stated that she 
followed the “unvarying practice” of seek- 
ing approval of raises and promotions con- 
cerning positions with the Town of Hemp- 
stead by forwarding a request to Donald 
Woolnough at the Republican Committee. 
The requests would be returned with the 
notations, “approved” or “denied.” Accord- 
ing to Ms. DeLac, the only individuals ap- 
proved for hiring were those referred by 
the leaders of the Republican Party. One 
of Woolnough’s responsibilities was to ob- 
tain lists from Nassau County and the 
Town of Hempstead showing the names of 
all employees and the salary they earned. 
Armed with this information, Margiotta 
and his associates would study the relation- 
ship between the amount of money earned 
by an individual and the amount of money 
contributed to the Republican Party before 
approving or denying 2 request for a raise 


or promotion.'* In short, Margiotta’s role 


knowledge” that an employee was expected to 
contribute one percent of his salary to the Re- 
publican Party. This expectation was enforced 
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in the affairs of Nassau County and the 
Town of Hempstead may be summarized in 
the words of Donald Woolnough: “every- 
thing went through his hands.” 


According to the-Government, Margiotta 
converted this control over the governments 
of Town and County into a scheme to de- 
fraud relating to the municipal insurance 
activities. The tale of Margiotta’s allegedly 
corrupt agreement was recounted at trial 
by Richard A. Williams, son of Richard B. 
Williams, the founder of the Wilhams 
Agency and close political associate of Mar- 
giotta. In 1968 Willams accompanied his 
father to a meeting attended by Margiotta 
and Mortimer Weis. The younger Williams 
waited outside the meeting room. Later, 
Williams was advised by his father that the 
Williams Agency would be named Broker of 
Record for the Town. of Hempstead and 
that the Agency had agreed to split its 
commissions on a “50-50 basis.” Margiotta 
has conceded that this meeting was held. 
Moreover, the testimony of Willams that 
his father had agreed to set aside 50% of his 
commissions was corroborated by docu- 
ments prepared by Williams and his father 
in 1969. These documents specified the 
amounts of commissions the Williams Agen- 
cy had received, and showed, under a col- 
umn labeled “50% of commissions,” that the 
funds had been divided in half. The young- 
er Williams testified that his father had a 
conversation with Margiotta prior to the 
appointment of the Williams Agency as 
Broker of Record for Nassau County. The 
‘Williams Agency continued to set aside 50% 
of. the commissions it earned on Nassau 
County properties for distribution to Margi- 
otta’s political allies. 

Through his control over the appointment 
process and other aspects of municipal 
government, Margiotta had thus generated 
a “slush fund,” the proceeds of which could 


by the Party's control of the process governing 
raises and promotions. At the first tial the 
district judge had precluded the Government 
from describing the one percent system in de- 
tail on the ground that its probative value was 
exceeded by its prejudicial impact. As noted at 
page ——_ after declaring a mistrial, Judge Sif- 
ton stated in an order that he would follow this 
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be distributed to purchase party loyalty, to 
assist fnends, or, for purposes he designat- 
ed, in his words, “whenever the spirit 
moved [him}.” For example, attorney Wil- 
liam Cahn, a former district attorney for 
Nassau County, was “retained” by the Wil- 
hams Agency at a fee of $2,000 per month 
beginning in January, 1975 after Margiotta 
asked whether the Williams Agency could 
“see its way clear to retain [Cahn].” The 
Williams Agency paid William Cahn $24,000 
per year in 1975 and 1976, and continued to 
pay $2,000 per month in 1977. In April, 
1977, the Agency began making the pay- 
ments to Cahn’s son, Neil, after William 
Cahn told Margiotta that he wanted his son 
to receive the money. The Williams Agen- 
cy deducted the payments to the Cahns 
from the amount allocated from the com- 
missions earned by placing insurance on 
Nassau County properties. Neither Wil- 
liam nor Neil Cahn rendered any legal serv- 
ices on behalf of the Williams Agency. 


Another beneficiary of the insurance 
scheme was Michael D’Auria, a former 
State Supreme Court Justice who was ulti- 
mately disbarred. Following Margiotta’s 
approval, the Williams Agency made a se- 
nes of payments totalling approximately 
$16,000 between 1971 and 1975 to D'Auria, 
who did no compensable legal work. More- 
over, John Sutter, a Nassau County crimi- 
nal lawyer, received payments derived from 
the insurance proceeds. Sutter represented 
Williams and several others, including Mar- 
giotta, William Cahn, Nassau County Exec-: 
utive Purcell, New York State Assembly- 
man Joseph Reilly, and Deputy Nassad 
County Executive Henry Dwyer, following 
inquiries by the New York State Investiga#: 
tion Commission and a grand jury into state, 
insurance practices in 1977. Sutter never: 
billed Margiotta or any of the other clients? 
except the Williams Agency and Nassagq 
County. Moreover, it appears that Sutter 


evidentiary ruling at the second trial On 
ing the Government's appeal from this ordef, 
this Court affirmed on the ground that Jud 

Sifton acted well within his discretion in bake 
ancing the probative value and prejudicial im? 
pact. United States v. Margiotta, supra, 66% 
F.2d at 142. ‘2 


billed the Williams Agency for work in- 
curred in representing one John Hansen in 
an unrelated state criminal matter, pursu- 
ant to instructions from Margiotta. Fur- 
thermore, the Government presented evi- 
dence that Margiotta had arranged for a 
payment of 35,000 to himself. Robert 
Dowler testified that Margiotta and Dowler 
agreed to split a payment of $10,000 made 
by the Williams Agency to Dowler. 


To support its theory that the insurance 
arrangement was a scheme to defraud rath- 
er than a good faith patronage practice, the 
Government sought to prove that Margiotta 
tried to conceal the practice by directing 
the preparation of falsified property inspec- 
tion reports by recipients of the kickback 
payments who did no meaningful work. 
According to the younger Williams, Margi- 
otta convened a meeting with Williams in 
1975, responding to the growing concern 
that the public exposure of the insurance 


activities would cause embarrassment to 


the Republican Party. As a result, from 
1975 to 1978, the insurance brokers who 
received portions of the commissions earned 
- by the Wiliams Agency were directed to 
make useless inspections of properties and 
’ to write unnecessary reports. Thus, it was 
made to appear that the recipients of the 
insurance proceeds were legitimately earn- 
ing their commissions. In addition, the 
Government presented ‘evidence showing 


that Margiotta attempted to disguise the 


insurance practices by misleading the State 
Investigation Commission when it inquired 
into the propriety of the insurance scheme 
in 1977 and 1978. Many of the recipients of 
the kickbacks, represented by a group of 
:attorneys whose fees were paid by the Nas- 
sau County Republican Committee, misrep- 
resented to the Commission the reason they 
‘were receiving the payments. The witness- 
es stated that they worked and performed 
services for the money they received. Mar- 
giotta himself testified that his conversa- 


17. Moreover, Margiotta has called attention to 
“an informal opinion rendered in 1943 by the 
General Counsel of the State Insurance Depart- 
ment concluding that a municipality could re- 
quire a broker who placed municipal] insurance 
to share his commissions with other brokers in 


tion with Willams concerning the sharing 
of commissions in 197] was motivated in 
part by the workload facing the brokers. 


At trial, Margiotta maintained that, al- 
though he recommended the designation of 
the Williams Agency as Broker of Record 
and expected the Agency to continue the 
insurance patronage system, his recommen- 
dation was not made contingent upon a 
secret agreement to split the commissions 
on a “50-50 basis.” Margiotta asserted 
that his practice of commission sharing 
among brokers was a good faith continua- 
Vion of a long-standing and widely-known 
political patronage arrangement in New 
York. Margiotta argued that until 1978, no 
New York Jaw prohibited the sharing of 
municipal commissions among non-working 
brokers." He emphasized that the insur- 
ance patronage scheme was discontinued 
after Governor Carey proposed a new State 
regulation requiring the performance of 
services by brokers receiving commissions. 
John F. Enghish,. former Nassau County 
Chairman of the Democratic Party, Palmer 
Farrington, past Presiding Supervisor of 
the Town of Hempstead, testified that the 
distribution of insurance commissions on 
municipal properties to non-working bro- 
kers was a patronage system practiced by 
both Democrats and Republicans in the 
County for decades. Margiotta further as- 
serted that he was not responsible for the 
preparation of fictitious property inspection 
reports, and that he did not lie to the State 
Investigation Commission. After deliberat- 
ing for several days, the jury empanelled 
for his second trial convicted Margiotta of 
mail fraud and five counts of extortion. 
We have set forth at some length the factu- 
al contentions of the Government and Mar- 
giotta so that the points raised on appeal 
may be considered against the background 
of the bitteriy contested trial. 


On appeal, Margiotta raises a cluster of 
arguments in support of his claims that his 


the community. In response, the Government 
has noted a J950 Insurance Department memo- 
randum stating that commission sharing was 
desirable “in order to avoid political or other 
kinds of favoritism.” 
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Act convictions 
dis- 


mail fraud and Hobbs 
should be reversed and 
missed. Moreover, he asserts that the trial 
court erred by admitting into evidence 
Richard A. Williams’s account of his fa- 
ther’s alleged agreement with Margiotta. 
We turn now to the merits of Margiotta’s 
claims. 


indictment 


“TL Mail Fraud 


Margiotta asserts that his conviction of 
mail fraud (Count One) must be reversed 
and the indictment dismissed on the 
grounds that the federal mail fraud statute, 
18 U.S.C. §& 1341 (1976), does not embrace a 
theory of fiduciary fraud by private partici- 
pants in the political process, and that Mar- 
giotta owed no fiduciary duty to the gener- 
al citizenry of Nassau County or the Town 
of Hempstead upon which a mail fraud 
offense could be based. Count One alleged 
that Margiotta devised a scheme to defraud 
Nassau County and the Town of Hemp- 
stead, New York State, and the citizens of 
these jurisdictions, (1) of the right to have 
the affairs of those entities conducted hon- 
estly, free from corruption, fraud and dis- 
honesty, and (2) of the honest and faithful 
participation of Margiotta in the govern- 
mental affairs of those entities. The basic 
factual predicate underlying Count One was 
the allegation that Margiotta, who partici- 
pated extensively in the selection of public 
officeholders in Hempstead and Nassau 
County, had entered into a secret agree- 
ment pursuant to which the Williams Agen- 
cy was designated Broker of Record on the 
unéerstanding that the Agency would kick 
back a substantial portion of its commis- 
sions in accordance with Margiotta’s in- 
structions. Margiotta argues that an al- 
leged deprivation of an “intangible right” 
to a defendant’s honest and faithful serv- 
ices forms a predicate for a federa] mail 
fraud violation only where the defendant 
shares a fiduciary relationship with the pu- 
tative victim. Asserting that a fiduciary 
duty to the general citizenry requiring hon- 
est and faithful participation in governmen- 
tal affairs has been recognized only in cases 
involving defendants who are public offi- 
cials, Margiotta concludes that the novel 
application of the mail fraud statute on an 
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“intangible-rights” theory to a non-office 
holder such as Margiotta represents an un- 
tenable and improper extension of the mail 
fraud statute beyond its permissible bounds, 


{i-3) In construing the elements of the 
mail fraud statute in this case of first im- 
pression, we tread most cautiously. As we 
have Roto fh another MAhitext, see United 
States y. Barta, 635 F.2d 999, 1005-06 (24 
Cir. 1980), cert. denied, 450 US. 998, 101 
S.Ct. 1703, 68 L.Ed.2d 199 (1981), § 134] is 
seemingly limitless on its face. We are not 
unaware of the time-honored tenet of statu- 
tory construction that ambiguous laws 
which impose penal sanctions are to be 
strictly construed against the Government. 
Id. at 1001. See also United States y. Wilt- 
berger, 18 U.S. (5 Wheat.) 76, 5 L.Ed. 37 
(1820). Concomitantly, it is indisputable 
that there are situations in which the legis- 
lature has intended to define broadly the 
scope of criminal liability. Our task today. 
is complicated because the broad provisions 
of the mail fraud statute have been applied 
in a context implicating two conflicting sets 
of values, both of which merit stringent 
protections. On the one hand, the prosecu- 
tion under § 1341 of those whe simply par- 
ticipate in the affairs of government in an 
insubstantial way, or exercise influence in. 
the policymaking process, poses the danger; 
of sweeping within the ambit of the mail 
fraud statute conduct, such as Jobbying and 
party association, which has been deemed 
central to the functioning of our democratic 
system since at least the days of Andrew 
Jackson. On the other hand, an unduly. 
restrictive reading of § 1341, leading to the 
formulation of a rule that precludes, as 3 
matter of law, a finding that a person who 
does not hold public office owes a fiduciary: 
duty to the citizenry, regardless of tha 
individual's de facto control of the processes 
of government, eliminates a potential safe 
guard of the public’s interest in honest an 
efficient government. While we concludd 
that there are limitations on the applicatio# 
of the mail fraud statute to violations of 
the intangible night to “good government, 
we believe that the statute reaches the con: 
duct evidenced by the appellant in this case. 


o- 


A. The applicability of the mail 
fraud statute. 


Margiotta argues that the mail fraud 
statute cannot, as a matter of Jaw, embrace 
a theory of fiduciary fraud by private par- 
ticipants in the political process. Specifical- 
ly, he emphasizes that although § 1341 has 
been applied to fiduciaries in both the pub- 
lic and private sectors, the fiduciary duty 
associated with the public’s intangible right 
to an individual’s honest and faithful partic- 
ipation in governmental affairs has been 
accepted only where the defendant is a 
public official. See, eg, United States v. 
Mandel, 591 F.2d 1347, 1358 (4th Cir.), aff'd 
en banc in relevant part, 602 F.2d 653 
(1979), cert. denied, 445 U.S. 961, 100 S.Ct. 
1647, 64 L.Ed.2d 236 (1980); United States 
vy. Brown, 540 F_2d 364, 374 (8th Cir. 1976). 
We reject Margiotta’s claim. In the private 
sector, jt is now a commonplace that a 
breach of fiduciary duty in violation of the 
mai} fraud statute may be based on artific- 
es which do not deprive any person of mon- 
ey or other forms of tangible property. See 
United States v. Barta, supra, 635 F.2d at 
1005-06 (deprivation of employer’s right to 
employee’s honest and faithful services); 
United States v. Buckner, 108 F.2d 921 (2d 
Cir), cert. denied, 309 U.S. 669, 60 S.Ct. 613, 
& LEd2d 1016 (1940). Fraudulent 
xhemes designed to cause losses of an in- 
tangible nature clearly come within the 
terms of the statute. See United States v. 
Bronston, 658 F.2d 920 (2d Cir. 1981), cert. 
denied, —— U.S. ——-, 102 S.Ct. 1769, 72 
LEd.2d 174 (1982). A close reading of the 
statute supports this result. Section 1341 
prohibits “any scheme or artifice to de- 
fraud, or for obtaining money or property 
by means of false or fraudulent pretenses, 
representations or promises”?® (emphasis 
added). Accordingly, the prohibition 


iagainst schemes ‘or artifices to defraud is | 


properly interpreted to be independent of 
‘the clause “for obtaining money or proper- 


“ty. See United States v. States, 488 F.2d - 


761, 764 (8th Cir. 1973), cert. denied, 417 
WS 909, 94 S.Ct 2605, 41 L.Ed2d 212 
40974). But see Comment, The Intangible- 


‘MR See note 4, supra. 
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Rights Doctrine and Political Corruption 
Prosecutions Under the Federal Mail Fraud 
Statute, 47 U.Chi.L.Rev. 562 (1980) [herein- 
after ‘Comment—Intangible Rights’). 


(4,5] In the public sector, as the appel- 
lant correctly points out, the mail fraud 
statute has been employed in prosecutions 
of public officials who have allegedly de- 
prived the citizenry of such intangible 
rights as the right to good government, or 
the right to the honest and loyal services of 
its governmental officers. A number of 
courts have approved the prosecution of 
allegedly corrupt politicians who did not 
deprive the citizens of anything of readily 
identifiable economic value. See, e.g., Unit- 
ed States v. Mandel, supra; United States 
v. Keane, 522 F.2d 534 (7th Cir. 1975), cert. 
denied, 424 U.S. 976, 96 S.Ct 1481, 47 
L.Ed.2d 746 (1976); United States v. States, 
supra. From these cases, a basic principle 
may be distilled: a public official may be 
prosecuted under 18 U.S.C. § 1341 when his 
alleged scheme to defraud has ag its sole 
object the deprivation of intangible and ab-- 
stract politica) and civil nights of the gener- 
al citizenry. The definition of fraud is thus 
construed broadly to effectuate the stat- 
ute’s fundamental] purpose in prohibiting 
the misuse of the mails to further fraudu- 
lent enterprises of all kinds. See United 
States v. States, supra, 488 F.2d at 764. 
See also Comment—Intangible Rights, su- 
pra, at 564. 


[6,7] The instant case raises the novel 
issue whether an individual who occupies no 
official public office but nonetheless partici- 
pates substantially in the operation of 
government owes a fiduciary duty to the 
general citizenry not to deprive it of certain . 
intangible political rights that may lay the 
basis for a mai] fraud prosecution. In the 
private sector cases, a formal employer-em- 
ployee relationship is not a prerequisite to a 
finding that a fiduciary duty is owed. See, 
e.g., Oil & Gas Ventures—First 1958 Fund 
Ltd. v. Kung, 250 F.Supp. 744, 749 (S.D.N. 
Y.1966) (Weinfeld, J.) (fiduciary ‘relation 
may be founded upon dominance). Similar- 


ly, we do not believe that a formal employ- 
ment relationship, that is, public office, 
should be a rigid prerequisite to a finding of 
fiduciary duty in the public sector. Cf. 
United States v. Del Toro, 513 F.2d 656, 663 
& n.4 (2d Cir.), cert. denied, 423 U.S. 826, 96 
S.Ct. 41, 46 L.Ed.2d 42 (1975) (prosecution 
for conspiracy to defraud the United States 
in violation of 18 U.S.C. § 37}). 


The drawing of standards in this area is a 
most difficult enterprise. On the one hand, 
it js essential to avoid the Scylla of a rule 
which permits a finding of fiduciary duty 
on the basis of mere influence or minimum 
participation in the processes of govern- 
ment. Such a rule would threaten to crimi- 
nalize a wide range of conduct, from lobby- 
ing to political party activities, as to which 
the public has no nght.-to disinterested ser- 
vice. On the other hand, the harm to the 
public arising from the sale of public office 
and other fraudulent schemes leads us to 
steer a course away from the Charybdis of 
a rule which bars on aj] occasions, as a 
matter of law, a holding that one who does 
not hold public office owes a fiduciary duty 
to the general citizenry even if he in fact is 
conducting the business of government. 


Although there is no precise litmus paper 
test, two time-tested measures of fiduciary 
status are helpful: (1) a reliance test, under 
which one may be a fiduciary when others 
rely upon him because of a special relation- 
ship in the government, and (2) a de facto 
control test, under which a person who in 
fact makes governmental decisions may be 
held to be a governmental fiduciary. See 
Coffee, From Tort to Crime: Some Reflec- 
tions on the Criminalization of Fiduciary 
Breaches and the Problematic Line Be- 
tween Law and Ethics, 19 Am.Crim.L.Rev. 
117, 147 (1981) [hereinafter “Coffee, From 
Tort to Crime’]; Cheese Shop Int’, Inc. v. 
Steele, 303 A_2d 689, 691 (Del.Ch.), rev'd on 
other grounds, 311 A.2d 870 (Del.Sup.1973); 
Mobil Oi! Corp. v. Rubenfeld, 72 Misc.2d 
392, 399-400, 339 N.Y.S.2d 623, 632 (Civ.Ct 


1972), aff'd, TT Misc.2d 962, 357 N.Y.S.2d | 


589 (1974), rev’d on other grounds, 48 
A.D.2d 428, 370 N.Y.5.2d 943, 947 (2d Dep't. 
1975), aff'd mem. 40 N.Y.2d 936, 390 NLY. 
S.2d 57, 358 N.E.2d 882 (1976); In re Jen- 
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“L.Ed.2d 385 (1975). 


nings Estate, 335 Mich. 241, 244, 55 N.W.2d 
812, 813 (1952) (no fiduciary relationship 
absent a showing of confidence, trust and 
rehance); Trustees of Jesse Parke Williams 
Hospital v. Nisbet, 191 Ga. 821, 841, 14 
S.E.2d 64, 76 (1941) (fiduciary status based 
on position of dominance and control); Min 
anovitz v. Gee, 163 Wis. 246, 249, 157 N.W. 
790, 792 (1916) (reliance on superior knowk 
edge of fiduciary); see also United States ¥,. 
Mazzet, 521 F.2d 639 (3d Cir.) (en banc}, 
cert. denied, 423 U.S. 1014, 96 S.Ct. 446, 46 
These tests recognize 
the important distinction between party 
business and government affairs, permity 
ting a party official to act in accordance’ 
with partisan preferences or even whim, Up; 
to the point at which he dominates gov 
ment. Accordingly, the reliance and de fac? 
to control tests carve out a safe harbor fc 
the party leader who merely exercises % 
veto power over decisions affecting his con,” 
stituency. See Coffee, From Tort to Crimeg 
supra, at 147. 


[8] In light of these guidelines, the pros- 


“ ecution of Margiotta under the mail fraud 


statute was permissible, notwithstanding 
the fact that the appellant held no official, 
public office. It cannot be gainsaid that 
Margiotta had a.stranglehold on the res 

tive governments of Nassau County and the: 
Town of Hempstead. According to Donald? 
Woolnough, one of Margiotta’s principal ax! 
sistants, “everything went through P 
hands.” The evidence established not onl 
that he was responsible for the adminis 
tion of the municipal insurance activith 
but also that he acted as a-virtual De 
ment of Personnel, with substantial pow 
over decisions concerning hiring, promotior 
and salary increases. Others relied upo 
him for the rendering of important gov 
mental decisions, and he dominated go 
mental affairs as the de facto public Jead 
As a result, the federal mail fraud statu 
properly supported a prosecution for Ma 1 
otta’s breach of at Jeast a minimum ih 


not to sell his substantial influence 
control over governmental processes. 


[9} Moreover, Judge Sifton’s charge to 
the jury was consistent with the limitations 
we have delineated on the application of the 
majl fraud statute to participants in the 
political process who hold no public office. 
Judge Sifton did not simply instruct that 
the jury could find that Margiotta owed a 
fiduciary duty if he parlivipated ar Rad 
influence in Nassau County and the Town 
of Hempstead. Instead, the trial court 
charged that the jury should determine 
whether Margiotta’s work “was in substan- 
tial part the business of Government, rather 
than being solely party business and that 
his performance of that work was intended 
by him and relied on by others in Govern- 
ment as part of the business of Government 
_...” This charge was harmonious with 
the guidelines we have articulated today, 
and ensured that the jury’s consideration of 
the mail fraud count was properly chan- 
nelled. Cf. Penato v. George, 52 A.D.2d 
939, 942, 383 N.Y.S.2d 900 (2d Dep’t 1976) 
(reliance is an important factor in determin- 
ing existence of fiduciary relationship), ap- 
peal dismissed, 42 N.Y.2d 908, 397 N.Y.S.2d 
1004, 366 N.E.2d 1358 (1977); Ahern v. 
Board of Supervisors of Suffolk County, 17 
Misc.2d 164, 171, 184 N.Y.S.2d 894 rev'd on 
other grounds, 7 A.D.2d 538, 185 N-Y.S.2d 
669 (2d Dep’t 1959) (Party chairman partici- 
pates in governmental function when nomi- 
nating Commissioner of Elections). 


Margiotta’s argument that the legislative 
history does not support the application of 
the mail fraud statute to private partici- 
pants in the political process, regardless of 
the extent to which they dominate the af- 
fairs of government, is unavailing. While 
the mail fraud statute, originally enacted as 
§ 301 of the Act of June 8, 1872, ch. 335, 17 
Stat. 283, 323, resulted from a recommenda- 
tion of a committee of postal officials for 
legislation “to prevent the frauds which are 


perpetrated by lottery swindlers through. 


the mails,” ?® § 1341 has never been limited 
to this narrow purpose. See Coffee, From 
Tort to Crime, supra, at 123. Yet no legis- 
lative history exists to suggest that Con- 


19. Report of the Committee of Post Office Offi- 
cials, 13-20 (March 30. 1870). See Comment. 
The Intangible Rights Doctrine and Political- 


(~ 


gress has intended the mail fraud statute to 
deal only with schemes to defraud involving 
money or property, see United States v, 
States, supra, 488 F.2d at 764, let alone to 
be subject to a hard-and-fast distinction 
between public officeholders and dominant 
non-public officeholders in cases involving 
MARY politi ABR ACGHdngd, bor 
construction of § 1341 furthers the basie 
purpose of the statute in proscribing the 
use of the mails to promote fraudulent en- 
terprises. See Durland v. United States, 
161 U.S. 306, 16 S.Ct. 508, 40 L.Ed. 709 
(1896). See generally Intent, Clear State 
ments, and the Common Law; Statutory 
Interpretation in the Supreme Court, 95 
Harv.L.Rev. 892, 893 (1982) (instrumental 
approach is one technique of statutory in- 
terpretation). ; 

Furthermore, Margiotta’s prosecution 
does not exceed the permissible bounds of 
the statutory language. More than five 
decades ago, the Supreme Court stated that 
the phrase “scheme to defraud” extends to 
“a preat variety of transactions.” Fasulo v. 
United States, 272 U.S. 620, 629, 47 S.Ct 
200, 202, 71 L.Ed. 443 (1926). In his brief, 
appellant has conceded that a deprivation 
of an intangible right to a defendant’s hon- 
est and faithful services properly forms the 
basis for a mail fraud violation where the 
defendant owes a fiduciary duty to the al- 
leged victim. As a result, while the ques- 
tion remains whether Margiotta owed a fi- 
duciary duty to the general citizenry of the 
Town of Hempstead and Nassau County, 
there is no merit to Margiotta’s claim that 
the language of the federal] mail fraud stat- 
ute cannot embrace a theory of fiduciary 
fraud by one, like the appellant, who has de 
facto control over the processes of govern- 
ment and is relied upon by others in the 
rendering of essential governmental deci- 
sions. 

B. Fiduciary Duty. 

[10] Margiotta argues that, even assum- 
ing the applicability of the statute to his 
role in the insurance scheme, he owed no 


Corruption Prosecutions Under the Federal 
Mail Fraud Statute, 47 U.Chi.L.Rev. 562, 567~ 
68 (1980). 
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fiduciary duty to the general citizenry un- 
der federal or state law upon which a mail 
fraud violation could be predicated. At the 
outset, we reject his contention that absent 
a showing of a violation of New York stat- 
ute or a‘duty imposed by New York law, a 
defendant may not be found guilty of using 
the mails in furtherance of a scheme to 
defraud on the basis of a breach of a fiduci- 
ary duty to the citizenry. The mail fraud 
statute was enacted to prohibit the use of 
the mails for promoting schemes deemed 


contrary to federal public policy. . Barly in_ 


the history of § 1341’s interpretation, the 
Supreme Court stated that “Congress may 
forbid any such act done in furtherance of a 
scheme that it regards as contrary to public 
policy, whether it can forbid the scheme or 
not,” since “[t}he overt act of putting a 
letter into the post office of the United 
States is a matter that Congress may regu- 
late.” Badders v. United States, 240 US. 
391, 393, 36 S.Ct. 367, 368, 60 L.Ed. 706 
(1916). Accordingly, a violation of local law 
is not an essential element of a scheme to 
defraud in contravention of 18 U.S.C. 
§ 1341. See, eg., United States v. States, 
supra, 488 F 2d at 767; United States v. 
Mandel, supra, 591 F_2d at 1362. This prin- 
ciple apples to the question of fiduciary 
duty as well. In United States v. Barta, 
supra, 635 F 2d at 1007, we stated that an 
employee’s duty to disclose material infor- 
mation to his employer need not be imposed 
by state -or federal statute. Rather, the 
duty not to conceal, and in fact to reveal, 
material information could be deemed to 
arise from the employment relationship it- 
self. Id. See generally United States v. 
Bush, 522 F2d 641, 646 n.6 (7th Cir. 1975) (a 
conviction for mail fraud is not dependent 
upon a violation of state Jaw), cert. denied, 
424 US. 977, 96 S.Ct. 1484, 47 L.Ed 2d 748 
(1976). But cf. Santa Fe Industries, Inc. v. 
Green, 430 U.S. 462, 479-80, 97 S.Ct. 1292, 
1304, 51 L.Ed2d 480 (1977) (“There may 
well be a need for uniform federal fiduciary 
standards ... [bjut those standards should 
not be supplied by judicial extension of 
§ 10b and Rule 10b—5 [of the federal securi- 
ties acts}]....”). Similarly, we need not 
examine state law to determine whether 
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Margiotta’s relationship of dominance in 
municipal government gives rise to certain 
minimum duties to the general citizenry. 
Justice Holmes once wrote that “[ml]en 
must turn square corners when they deal 
with the Government.” Rock Island, A. & 
L. RB. Co. v. United States, 254 US. 141, 143, 
41 S.Ct. 55, 56, 65 L.Ed. 188 (1920). It 
requires little imaginative leap to conclude 
that individuals who in reality or effect are 
the government owe a fiduciary duty to the 
citizenry. Moreover, such a conclusion 
merely construes the elements of a mail 
fraud violation and does not contravene the 
principle that there is no “federal common 
law of crimes.” Parratt v. Taylor, 451 U.S. 
527, 531, 101 S.Ct. 1908, 1910, 68 LEd2d 
420 (1981). , 

Theoretically, the application of the fed- 
eral mail fraud statute to state and local 
political participants without reference to 
state law principles of fiduciary duty raises 
federalism concerns. Indeed, Margiotta has 
argued that if New York State does not 
require individuals who are not public of- 
ficeholders to act in a disinterested manner, 
a federal court’s application of such a re 
quirement constitutes an improper intrusion 
into the governmental affairs of New York 
State, as well as the county and _ local 
governments. See generally National 
League of Cities v. Usery, 426 US. 833, 96 
S.Ct. 2465, 49 L.Ed.2d 245 (1976). We need 
not reconcile the principles of federalism 
with the mandate of the mail fraud statute” 
because Margiotta owed a fiduciary duty to 
the citizenry of Hempstead and Nassav 
County under New York law. 


It has been held in the New York courts 
that “(t}he county committee [of the Repub- 
lican Party] and its chairman are ... trus 
tees of party interests for the registered 
voters of the party in that county.” In re 
Application of Roosevelt, 9 Misc.2d 205, 160 
N.Y.S.2d 747, 749-750 (Sup.Ct), aff'd,» 
A.D. 988, 163 N.Y.S.2d 403 (ist Dep’t 1957), 
aff'd, 4 N.Y¥2d 19, 171 N.Y.S.2d 841, 48 
N.E2d 895 (1958). The primary function of 
the Republican Party Committees is “the 
promotion of Republican candidates and 
policies....” Seergy v. Kings County Re- 


publican County Committee, 459 F.2d 308, 
310 (2d Cir. 1972). Margioltta argues that 
his fiduciary duty to the Republican Party, 
which arses from his position as a party 
officer, would be impaired by a finding of a 
fiduciary duty to the citizenry requiring 
disinterested conduct. But while his party 
position may have been the springboard to 
control of the municipal governments, it is 
his participation in government, not his par- 
ty position, which creates his fiduciary duty 
to the citizens. New York law clearly dis- 
tinguishes between “public officers” and 


“party officers.” See People ex rel. McMa-~ 


hon v. Clampitt, 34 Misc.2d 766, 767, 222 
N.Y.S.2d 23, 25 (Ct.Spee.Sess. City of New 
York 1961). The cases cited by Margiotta 
do not involve the question whether domi- 
nance over the affairs of government by an 
individual who is a party officer may create 
a fiduciary duty to the citizenry with re- 
spect to those affairs. In concluding that 
effective control over the processes of 
government may transform a mere party 
functionary into a public fiduciary under 
New York law, we are directed to § 3- 
502(2) of the New York Election Law. Un- 
der this section, the Chairman of the Nas- 
sau County Democratic and Republican 
Committees are given the authority to nom- 
inate a Commissioner of the Nassau County 
Board of Elections. In construing this sec- 
tion, one New York court has concluded 
that since, in making the nomination, the 
County Chairman participates in a govern- 
mental function, he is “to that extent a 
governmental officer and is subject to the 
same mandatory power of this court when 
he fails to perform a duty imposed upon 
him by law.” Ahern vy. Board of Supervi- 
sors of Suffolk County, supra, 17 Mise.2d at 


20. Moreover, the Government has contended 
that a fiduciary duty was created by New York 
Election Law § 17-158 (McKinney 1978), 
which proscnbes the payment or receipt of 
valuable consideration in connection with “any 
nomination or appointment for any public of- 
fice or place,” and by New York Penal Law 
§ 200.50 (McKinney 1975), which makes it un- 
lawful for a public official or party leader to 
solicit or accept money in connection with 
nominations or appointments to “public of- 
fice.” Judge Sifton concluded that the position 
of Broker of Record for the Town of Hemp- 


Al 


171, 184 N_Y.S.2d at 901. Accordingly, New 
York Jaw supports the position that a party 
officer, who owes a duty to his party and its 
followers, may owe certain minimum duties 
to the public as well, as a result of the other 
obligations he assumes. 


While Cardozo described the standard of 
behavior governing a fiduciary as “the 
punctilio of an honor the most sensitive,” 
Meinhard v. Salmon, 249 N.Y. 458, 464, 164 
N.E. 545, 546 (1928), such rhetoric does not 
assist in determining when a fiduciary duty 
arises. Judge Sifton, in his charge to the 
jury on the nature of the participation the 
jury had to find in deciding whether Margi- 
otta had a special duty to disclose the cor- 
rupt agreement, adopted a standard consist- 
ent with two measures of fiduciary duty 
recognized under New York law. As noted 
above, the district court instructed the jury 
that it must determine whether the work 
done by Margiotta was “in substantial part 
the business of government, rather than 
being solely party business and that his _ 
performance of that work was intended by 
him and relied on by others in Government 
as part of the business of Government.” 
This struction reflects the concepts of re- 
liance, and de facto control and dominance, 
which are at the heart of the fiduciary 
relationship. See, e.g., Penato v. George, 
supra, 52 A.D.2d at 942, 383 N.Y.S.2d at 
904-05, Mobil Oil Corp. v. Rubenfeld, su- 
pra, 72 Mise.2d at 399-400, 399 N.Y.S.2d at 
632; Ahern v. Board of Supervisors of Suf- 
folk County, supra. See generally Coffee, 
From Tort to Crime, supra, at 147. Accord- 
ingly, the jury> could properly find that 
Margiotta owed a special duty to the 
electorate under New York law.” 


Stead and the County of Nassau is not a “public 
office” or “place” within the meaning of the © 
New York statutes, and excluded evidence that 
Margiotta’s conduct violated these statutes. 
On appeal by the Government prior to the 
second trial, we held that even if the position of 
Broker of Record for the Town of Hempstead 
or Nassau County were a “public office or 
place,” Judge Sifton acted well within his dis- 
cretion in concluding that the probative value 
of the evidence was outweighed by the danger 
of unfair prejudice and confusion of the issues. 
United States v. Margiotta, supra, 662 F.2d at 


Moreover, these instructions did not dif- 
fer to an impermissible extent from the 
prosecution’s “theory” charged in the in- 
dictment, in violation of the Fifth Amend- 
ment principle mandating reversal when 
the grand jury indicts on one theory, and 
the petit Jury convicts on another. See, 
e.g., Surrone v. United States, 361 U.S. 212, 
80 S.Ct. 270, 4 L.Ed.2d 252 (1960). The 
Government's theory in the indictment, en- 
capsulated in the two prongs of the charg- 
ing paragraph, was that a finding of Margi- 
otta’s guilt could be predicated on his enter- 
ing into’ an agreement which defrauded 
Nassau County and the Town of Hempstead 
of the right to have their affairs adminis- 
tered honestly. In response to the defend- 
ant’s motion to dismiss, the Government 
contended that an individual who knowing- 
‘ly and in fact undertakes the business of 
governing a particular jurisdiction owes a 
duty of loyalty to the citizens just as does 
one who is formally elected to public office. 
As noted above, Judge Sifton did not simply 
charge that mere participation in govern- 
ment, in the form of consultation or recom- 
mendations concerning appointments or sal- 
ary increases, was sufficient to create such 
a fiduciary duty. Instead, he charged that 


143. On this appeal, we decline to hold that 
Judge Sifton erred in concluding that the Bro- 
ker of Record is not a “public office or place,” 
but note that even if the Broker does not meet 
‘the definition of that phrase, these statutes 
provide analogous authority for a finding of 
fiduciary duty. 


21. We note that the Government did raise ob- 
jections to the propriety of the charge on a 
number of other grounds. 


22. Margiotta raises an additional variance ob- 
jection to Judge Sifton’s jury instructions relat- 
ing to Count One in which the jury was 
charged that if the Williams Agency were 
found to be a fiduciary based on its “participa- 
tion in Governmental affairs” and if Margiotta 
had been a co-schemer with Williams in the 
breach of that duty, Margiotta could be con- 
victed of mail fraud as a result of the non-dis- 
closure of the corrupt agreement. We do not 
believe this instruction subjected Margiotta to 
any prejudicial variance. See United States v. 
Garguilo, 554 F.2d 59, 63 (2d Cir. 1977). The 
charging paragraph of Count One detailed the 
participation of others, including the Williams 
Agency. in the fraudulent scheme to which 
Margiotta was a party in breach of a fiduciary 
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the jury had to find that the “work done by 
{Margivtta] was in substantial part the 
business of Government rather than being 
solely purty business and that the perform- 
ance of that work was intended by him and 
relied on by others in Government as part 
of the business of Government in order to 
carry forward its affairs as a whole.” This 
charge did not depart from the Govern- 
ment’s “theory of the case.” Indeed, hav- 
ing been put on notice by Judge Sifton 
prior to the second trial that the district 
court intended to charge as it did, Margiot- 
ta -raised no objection that he would be 
tried on a theory never presented to the 
grand jury.”) See United States v. Gargui- 
Jo, 554 F.2d 59 (2d Cir. 1977). Since Judge 
Sifton’s charge to the jury did not permit 
conviction “upon theories and evidence that 
were not fairly embraced in the charges 
made in the indictment,” id. at 63, Margiot- 
ta did not suffer any prejudicial variance 
warranting reversal.7 


C. Sufficiency of the evidence of 
fiduciary duty. 


{11) Margiotta argues that the evidence 
was insufficient to support a finding of 
fiduciary duty to disclose his secret agree- 


duty to the citizenry. Moreover, Count One 
specifically referred to 18 U.S.C. § 2. While 
the Government principally focused on Ralph 
Caso in attempting to prove Siability pursuant 
to 18 U.S.C. § 2, the Government throughout 
the trial emphasized the role of the Williams 
Agency in municipal insurance affairs. - Ac- 
cordingly, aiding and abetting of others, such 
as the Williams Agency, to breach a fiduciary 
duty owed by them to the public was a sepa- 
rate basis on which the charges in Count One 
could properly have been submitted to the jury. 
Furthermore, a finding that the Williams Agen- 
cy breached a fiduciary duty owed to the public 
as a sesult of an undisclosed corrupt agreement 
with Margiotta has support in the saw, since 
the Broker for Nassau County and the Town of 
Hempstead, like any broker, is an agent of his 
prinapal, in this case the municipalities, see 
Bohlinger v. Zanger, 306 N.Y. 228, 231. 117 
N.E.2¢ 338, 339 (1954); New York Insurance 
Law § 131(2) (McKinney 1981 Supp.), and 
owes a duty of loyalty and pood faith to this 
principal, including an obligation to exercise 
good faith and reasonable diligence in procur- 
ing insurance on the best terms he can. See 
“generally 29 N.Y.Jur., Insurance § 468. 


ment to the public even under the trial 
court’s instructions to the jury. His claim 
that the Government did not present suffi- 
cient evidence that he assumed governmen- 
tal functions concerning municipal imsur- 
ance affairs is plainly without ment. While 
one author has stated that those who “gov- 
ern most make the least noise,”= the 
Government introduced ample evidence 
that Margiotta was deeply involved in gov- 
ernmental affairs. The detailed proof ad- 
duced at trial reveals more than a limited 
role in giving political clearance for certain 
high-level appointments, such as County or 
Town attorneys and deputy department 
heads. Indeed, the evidence, including the 
testimony of Margiotta himself, supports a 
reasonable inference that Margiotta dom- 
nated the administration of several basic 
governmental functions, including the mu- 
nicipal insurance activities and the selection 
of individuals to fill positions in govern- 
ment. As Donald Woolnough, one of Mar- 
giotta’s principal assistants, testified, every- 
thing relating to hiring, salaries and promo- 
tions “went through his hands.” Moreover, 
the testimony of Margiotta and the insur- 
ance brokers demonstrates that Margiotta 
wielded similar power with respect to the 
selection of the Broker of Record and the 
distribution of insurance commissions to po- 
litical allies. Willams met with Margictta 
to arrange for the designation of the Wil- 
liams Agency as Broker of Record. Insur- 
ance brokers approached Margiotta, not the 
individuals who officially held public office, 
to seek the municipal insurance business. 
From the selection of the Broker of Record, 
to such matters as obtaining insurance for 
particular municipal facilities and approv- 
ing an alteration in the methods of obtain- 
ing insurance, as well as designation of the 
recipients of the insurance commissions 
generated on municipal properties, it was 
reasonable to infer that Margiotta under- 
took the business of government in adminis- 
tering the insurance and other affairs of 
Hempstead and Nassau County. 


Furthermore, Margiotta claims that the 
evidence was insufficient to prove that he 


23% J. Selden, Table-Talk: Power-State. ~ 


made any “impartial” undertaking that 
could lay the basis for a breach of fiduciary 
duty. Admitting that he always acted in a 
strictly partisan political role, and that his 
sole responsibility was to promote the elec- 
tion of Republican candidates and the 
health of the Republican Party, Margiotta 
asserts that there was a complete failure of 
proof to show that in recommending the 
Williams Agency as the Broker of Record, 
he made any representation that his deci- 
sion was disinterested, impartial, or the re- 
sult of a determination based on merit. 
This argument is misdirected. The breach 
of fiduciary duty on which his mail fraud 
prosecution has been predicated is not his 
failure to make decisions on the basis of 
merit, or on any misrepresentation or omis- 
sion concerning his partiality. Rather, the 
crux of Margiotta’s impropriety is the se- 
cret scheme, pursuant to which his recom- 
mendation of the Williams Agency was 
made on the understanding that the Agency 
would kick back a portion of its compensa- 
tion to Margiotta’s political allies. Ample. 
evidence, including the testimony of Rich- 
ard A. Williams and Margiotta himself, sup- 
ports the Government’s contention that this 
secret deal was struck and followed over 
the course of several years. 


Finally, Margiotta argues that even if it 
could be found that he was a fiduciary and 
this arrangement with the Williams Agency 
existed, the evidence did not establish that 
he had an affirmative duty to disclose infor- 
mation to County or Town officials concern- 
ing the basis for his recommendation of the 
Agency as Broker of Record. The district 
court instructed the Jury that in order to 
decide that Margiotta breached his: fiduci- 
ary duty, it had to find that Margiotta had 
conceaJed "from those in Government who 
rely on his participation” material informa- 
tion concerning his entry into a corrupt 
agreement “to influence him in the per- 
formance of his governmental functions.” 
It is undisputed that a defendant’s breach 
of a fiduciary duty may be a predicate for a 
violation of the mail fraud statute where 
the breach entails the violation of a duty to 
disclose material information. See, eg., 
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United States v. Newman, 664 F.2d 12 (2d 
Cir. 1981), United States v. Barta, supra, 
635 F.2d at 1006; United States v. Bush, 
supra, 522 F.2d at 648 (city employee could 
be convicted of mail fraud for depriving 
city and its citizens of his honest and faith- 
ful services when such deprivation is com- 
bined with material misrepresentations and 
active concealment). An affirmative duty 
of disclosure need not be explicitly imposed, 
but may be implicit in the relationship be- 
tween the parties. In Barta, this Court 
stressed that an employee’s duty to disclose 
material information to his employer need 
not be the creation of a state or federal 
statute. On the contrary, the employment 
relationship itself may give rise to an obh- 
gation on the part of an employee not to 
conceal, and in fact to reveal information 
material to his employer’s business. United 
States v. Barta, supra, at 1007. See also 
United States v. Bush, supra. 

In this case, an affirmative duty to dis- 
close could reasonably be inferred from the 
de facto employer-employee relationship 
Margiotta enjoyed with the municipal 
government. Margiotta regularly partici- 
pated in the selection of persons for public 
positions in Nassau County. Having under- 
taken basic functions of government, he 
owed at least a duty to disclose material 
information or give notice of his conflict of 
interest to those in the government who 
relied upon him, just as an employee, under 
Barta, may owe his employer a duty to 
disclose material information. In addition 
to the evidence of non-disclosure of Margi- 
otta’s agreement with the Williams Agency, 
the Government presented evidence that 
Margiotta failed to disclose the corrupt ar- 
rangement during the State Investigation 
Commission’s inquiries, during which he 
portrayed the artifice as an ordinary pa- 
tronage practice. As a result, ample evi- 
dence supports a finding that Margiotta 
assumed an affirmative duty of disclosure, 
and breached it by his faiJure to disclose 
material information. 

D. Alleged First and Fourteenth 
Amendment limitations on the 
mail fraud conviction. 


Margiotta argues that the trial court’s 
fiduciary doctrine impairs important nghts 
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of free expression and association, as wel} 
as the right to petition government to ef- 
fect political or social change. He asserts 
that Judge Sifton’s instructions apply to all 
persons influencing government. As a re- 
sult, Margiotta argues, the trial court's con- 
struction of § 1341 brings within the stat- 
ute’s ambit “the entire spectrum of political 
participation” in governmental affairs, and 
thus criminalizes a substantial amount of 
constitutionally protected conduct. See 
Grayned v. Rockford, 408 U.S. 104, 114-15, 
92 S.Ct. 2294, 2302, 33 LEd.2d 222 (1972). 
Such overbroad regulation, Margiotta con- 
tinves, carries the potential of significant 
chill arising from the hkelihood of criminal 
prosecution. See Broadrick v. Oklahoma, 
413 US. 601, 93 S.Ct. 2908, 37 L.Ed.2d 830 
(1973). Furthermore, according to the ap- 
peilant, requiring a political party or its 
chairman to act as a “disinterested fiduci- 
ary” for the general citizenry abridges the 
cherished nght of freedom of political asso- 
ciation. See Citizens Against Rent Con- 
trol/Coalition for Fair Housing v. Berkeley, 
102 S.Ct. 434, 436 (1981). Moreover, Margi- 
otta alleges, the imposition of criminal _hia- 
bility pursuant to the district court’s fiduci- 
ary doctrine eviscerates the right of peti- 
tion by interfering with the efforts of polit- 
ical party leaders freely to lobby govern- 
ment officials on behalf of their supporters. 
See generally United Mine Workers v. Pen- 
nington, 381 U.S. 657, 670, 85 S.Ct 1585, 
1593, 14 L.Ed.2d 626 (1965) (First Amend-- 
ment protects concerted efforts to influence 
public officials). : 


{12} If the indictment and prosecution 
of Margiotta for mail fraud on the basis of. 
his breach of a fiduciary duty to the citizen- 
ry meaningfully implicated First Amend- 
ment interests, we would be Joathe to ap- 
prove such an application of the mail fraud 
statute. One of the essential purposes of 
the First Amendment is to protect the un- 
fettered discussion of governmental affairs, 
see Mills v. Alabama, 384 U.S. 214, 218-19, 
86 S.Ct. 1434, 1436-37, 16 L.Ed.2d 484 
(1966), and the activities of lobbyists and 


others who seek to exercise influence in the 
political process are basic in our democratic 
system. The First Amendment concerns 
raised by Margiotta, however, are a chim- 
era. Count One of the indictment and the 
pertinent jury instructions do not address 
mere participation in the political process or 
protected conduct such as Jobbying or party 
association. Rather than resting on a gen- 
eralized breach of duty to render disinter- 
ested services on the part of one who partic- 
ipates in the political process in some un- 
specified way, the indictment and prosecu- 


tion focused on whether Margiotta’s corrupt © 


agreement breached a fiduciary duty which 
Margiotta owed as a result of his signifi- 
cant role in the governance of Hempstead 
and Nassau County. Since the conduct 
charged in the Indictment was within the 
‘power of the United States Government to 
proscribe and there is no indication that the 
application of the mail fraud statute in this 
specific case would deter protected political 
activities in other contexts, the prosecution 
of Margiotta under Count One did not vio- 
Jate the First Amendment. See Broadrick 
v. Oklahoma, supra, 413 U-S. at 615, 93 S.Ct. 
at 2917. Moreover, there is simply no au- 
thority for the proposition that a conviction 
should be reversed and an indictment dis- 
missed because the underlying “theory” of 
the case may be misused in other situations 
and misapplied to constitutionally protected 
conduct. 


(13] £n passant, in response to Margiot- 
ta’s contention that other political leaders 
are in jeopardy of prosecution, we believe 
his argument overlooks our narrow con- 
struction of the mai} fraud statute. The 
necessity of meeting our restricted tests for 
the existence of a duty as a government 
fiduciary on the part of those who techni- 
cally hold no public office precludes the use 
of § 1341 for dragnet prosecutions of party 
officials. 


We need only briefly consider Margiotta’s 
argument that the mail fraud statute is 
impermissibly vague both on its face and as 
applied to the facts of this case. Section 
1341 has withstood repeated challenges 
which have raised the claim that it does not 


provule fair notice and warning of the con- 
duct proscribed by. the statute. See, eg, 
United States v. Louderman, 516 F.2d 1383, 
1388 (9th Cir.), cert. denied, 439 U.S. 896, 99 
S.Ct. 257, 58 L.Ed.2d 243 (1978). The broad 
language of the statute, intended by Con- 
gress to be sufficiently flexible to cover the 
wide range of fraudulent schemes mankind 
is capable of devising, is not unconstitution- 
ally vague because § 1341 contains the re- 
quirement that the defendant’ must have 
acted willfully and with a specific intent to 
defraud. See Screws v. United States, 325 
U.S. 91, 101-02, 65 S.Ct. 1031, 1035-36, 89 
L.Ed. 1495 (1945); United States v. 
Manfredi, 488 F.2d 588, 602 (2d Cir. 1973), 
cert. denied sub nom., LaCosa v. United 
States, 417 U.S. 936, 94 S.Ct. 2651, 41 
L.Ed.2d 240 (1974). Judge Sifton appropri- 
ately charged the jury on this element of 
the offense. Moreover, Margiotta knew 
that the conduct reached was likely to be 
contrary to law, since he conceded at trial 
that a corrupt agreement pursuant to which 
he recommended the Willams Agency on 
the condition that the Agency kick back 
fifty percent of its commissions could be 
illegal. In light of the inclusion of pay- 
ments to non-brokers in the scheme, the 
application of the mail fraud statute to his 
artifice should have come as no surprise. 
As a result, although he may not have 
anticipated the precise legal theory accord- 
ing to which the insurance ruse was deemed 
fraudulent, Margiotta was given fair warn- . 
ing that his activities could cause him to 
run afoul of the federal mail fraud statute. 


E. Material Information. 


{l4] Margiotta argues that he did not 
fail to disclose material information in vio- 
lation of the mail fraud statute. Since the 
violation of an affirmative duty to disclose 
material information coupled with a breach 
of fiduciary duty violates § 1341, see Unit- 
ed States v. Newman, supra, 664 F.2d at 19; 
United States v. Barta, supra, 635 F.2d at 
1006, Margiotta claims that his conviction 
must be reversed because the information 
concerning the insurance scheme he al- 
legedly failed to disclose was not material, 
for, as he asserts, any broker would not and 


4a 


could not reduce commissions. This asser- 
tion simply flies in the face of the evidence. 
The Williams Agency obviously was willing 
to work for less than the amount of the 
commissions paid by the municipalities, 
gince it was relinquishing portions of the 
commissions as kickbacks to be distributed 
to Margiotta’s political allies. If responsi- 
ble officials in the Town and County had 
known of the secret deal, the concealment 
of which excluded potential bidders whose 
competition might have lowered the price to 
the public, the municipalities could have 
derived significant savings. Since the 
concealment of the insurance arrangement 
deprived the public of a potential ™ reduc- 
tion in the costs of owning property, the 
information withheld by Margiotta was ma- 
terial. Accordingly, this case is unlike 
United States v. Ballard, 663 F.2d 534, 542 
(5th Cir. 1981), in which the court decided 
that the information withheld by the al- 
leged “fiduciaries” was not material on the 
ground that “the price paid would have 
been unaffected by ... disclosure.” 


Moreover, Margiotta’s reliance upon 
§ 188 of the New York Insurance Law is 
misplaced. That section prohibits a broker 
from rebating any portion of his commis- 
sion directly to the insured. New York 
Insurance Law § 188 (McKinney 1966). In 
this case, the issue is not whether a broker 
would have rebated a part of his commis- 
sion to the insured, the municipality, but 
whether it was possible that the responsible 
officials could have found a broker who 
would have been willing to accept a lower 
commission. On appeal, Margiotta has con- 
ceded that ‘a broker could theoretically 
agree to accept a lower commission,” al- 
though he emphasizes that a witness, one 
Alfred Jaffee, testified at trial that a bro- 
ker would not reduce its premium rate for 
only one municipality within a particular 
rate classification. On cross-examination, 
Jaffee admitted that a broker’s commission 
could be reduced, and Richard A. Williams 
himself testified that on a few occasions, he 


24. There is no requirement that the public actu- 
ally suffer a tangible harm, see United States v. 
Barta, 635 F.2d 999, 1006 (2d Cir. 1$80), cert. 
denied, 450 U.S. 998, 103 S.Ct. 1703, 68 L.Ed.2d 
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reduced the commissions on policies written 
for the Town of Hempstead or Nassau 
County. Accordingly, the information con- 
cerning Margiotta’s special arrangement 
appears to have been highly material. 


Since all of Margiotta’s claims concerning 
the mail fraud count are without merit, we 
affirm the judgment of conviction of mail 
fraud in violation of 18 USC. § 1341 


IW. Hobbs Act Convictions. 
A. Extortion. 


Margiotta argues that his conviction un- 
der Counts Two through Six charging viola- 
tions of the Hobbs Act, 18 U.S.C. § 1951, 
should be reversed and the indictment dis- 
missed. Section 1951 proscribes various 
kinds of extortionate interference with in- 
terstate commerce, and defines “extortion” 
as “the obtaining of property from another, 
with his consent, induced by wrongful use 
of actual or threatened force, violence, fear, 
or under color of official right” 18 U.S.C. 
§ 1951(bX2) (1976). Margiotta was charged 
with violating the Act by inducing the Wil- 
liams Agency to make payments by means 
of wrongful use of “fear,” and alternative 
ly, “under color of official right.” Judge 
Sifton instructed the jury that it could find 
Margiotta guilty if it decided that he had 
employed one of these two methods. We 
find no error infecting Margiotta’s convie- 
tion on five counts of extortion. 

B. Extortion “under color of 
official right.” 


{15,16} Extortion “under color of offi- 
cial right” is committed when a public offi- 
cial makes wrongful use of his office to 
obtain money not due him or his office. 
United States v. French, 628 F.2d 1069, 
1072 (8th Cir.), cert. denied, 449 U.S. 956, 
101 S.Ct. 364, 66 L.Ed.2d 221 (1980); United 
States v. Trotta, 525 F.2d 1096, 1100 n.7 (2d 
Cir. 1975), cert. denied, 425 U.S. 971, 96 
S.Ct. 2167, 48 L.Ed_2d 794 (1976). The pub- 
lic officer's misuse of his office supplies the 
necessary clement of coercion, and the 


199 (1981), the prosecution need only prove 
that some actual harm or injury was contem= 
plated, see United States v. Dixon, 536 F.2d 
1388, 1399 n.11 (2d Cir. 1976). 


wrongful use of official power need not be 
accompanied by actual or threatened force, 
violence, or fear. See United States v. 
Mazzei, supra, 521 F.2d at 644. The district 
court concluded that although Margictta 
was not a public official, he could be found 
guilty of extortion “under color of official 
right” pursuant to 18 U.S.C. § 2(b), which 
provides: 

(b) Whoever willfully causes an act to 
be done which if directly performed by 
him or another would be an offense 
against the United States, is punishable 
as a principal. 

Judge Sifton charged the jury that if it 
determined “that the defendant willfully 
and knowingly caused officials of the Town 
of Hempstead and County of Nassau under 
color of office to contribute in a substantial 
way to inducing the Williams Agency to 
‘consent to pay out the moneys ... then the 
defendant is as responsible for the official 
action a3 if he was himself the public offi- 
cial concerned and had performed the ac- 
tion directly.” 

Margiotta asserts that the district court 
erred in applying 18 U.S.C. § &b) to this 
case because it was not shown that Margi- 
otta had caused a public official to commit 
extortion “under color of official right” in 
violation of the Hobbs Act and because the 
trial court’s instructions were improper. 
We disagree, and conclude that the require- 
ments of 18 U.S.C. § 2(b) were met. This 
section is based on the precept that an 
individual with the requisite criminal intent 
may be held liable as a principal if he is a 
cause in fact in the commission of a crime, 
notwithstanding that the proscribed con- 
duct is achieved through the actions of in- 
nocent intermediaries.> United States v. 
Kelner, 534 F.2d 1020, 1022 (2d Cir.), cert. 
denied, 429 US. 1022, 97 S.Ct 639, 50 
' L.Ed.2d 623 (1976). See also United States 
v. Giles, 300 U.S. 41, 48-49, 57 S.Ct. 340, 
344, 81 L.Ed. 493 (1937). It is unnecessary 


25. Asa result, 18 U.S.C. § 2(b) accomplishes a 
different result from that intended through 18 
U.S.C. § 2(a) (1976), which provides in perti- 
nent part: 

(a) Whoever commits an offense apainst 
the United States or aids. abets, counsels. 


that the intermediary who commits the act 
have a criminal intent. United States v. 
Kelner, supra, 534 F.2d at 1023; United 
States v. Bryan, 483 F.2d 88, 92 (3rd Cir. 
1973) (en banc). In causing the innocent 
intermediary to commit the challenged ac- 
tions, the individual adopts both the inter- 
mediary’s act and his capacity. See, eg., 
United States v. Ruffin, 613 F.2d 408, 415 
(2d Cir. 1979); United States v. Wiseman, 
445 F.2d 792, 795 (2d Cir.), cert. denied, 404 
U.S. 967, 92 S.Ct. 346, 30 L.Ed-2d 287 (1971). 
Section 2(b) has been broadly interpreted to 
cover not only the voluntary acts of a de- 
fendant's, agents, but also involuntary con- 
duct on the part of his victims. See United 
States v. De Cavalcante, 440 F.2d 1264, 1268 
(3rd Cir. 1971). These principles are con- 
sistent with Congressional intent. The 
House Report accompanying an earlier ver- 
sion of § 2(b) stated that one of the princi- 
pal purposes of the section was to eliminate: 
any doubt that an individual who “causes 
the commission of an indispensable element 
of the offense by an innocent agent or 
instrumentality, is guilty as a principal,” in 
accord with such judicial decisions as Unit- 
ed States v. Giles, supra. H-.Rep.No.304, 
80th Cong., Ist Sess. 2448-49 (1949). See 
generally United States v. Ruffin, supra, 
613 F.2d at 412-16. 


{17} In light of these guidelines, Margi- 
otta could be found guilty of extortion pur- . 
suant to 18 U.S.C. § &b). One of the indis- 
pensable elements in the extortion kick- 
backs from the Williams Agency was the 
official act of Ralph Caso and other public 
officials of Nassau County and the Town of 
Hempstead in appointing and retaining: the 
Williams Agency as Broker of Record. Had 
that conduct, which the jury could reason- 
ably find from the evidence was caused by 
Margiotta, never occurred, the Williams 
Agency would not have been in a position 
to make the challenged payments. If the 


commands, induces or procures its commis- 
sion, is punishable as a principal. 
One cannot aid and abet another to do an 
innocent act within the meaning of § 2(a). See 
United States v. De Cavalcante, 440 F.2d 1264, 
1268 (3rd Cir. 1971). ; 0 
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public officials were aware that the Agency 
was making the kickbacks at the direction 
of Margiotta as a result of their exercise of 
official power in designating and retaining 
the Agency as Broker, the public officials 
could have been found guilty of extortion as 
principals, for unlawfully obtaining the con- 
sent to the payments under color of official 
right. See, e.g., United States v. Butler, 
618 F.2d 411 (6th Cir.), cert. denied, 447 
U.S. 927, 100 S.Ct. 3024, 65 L.Ed.2d 1121 
(1980); United States v. Trotta, supra. In 
light of Ralph Caso’s testimony that he was 
unaware of any commission sharing by the 
Williams Agency and the absence of proof, 
or contention by the Government, that Caso 
was party to the secret understandings con- 
cerning the designation of the Agency as 
Broker of Record for Town and County, it 
is likely that the public officials could not 
be found guilty of a Hobbs Act violation 
under color of official right, since it could 
not be established they were aware that 
Margiotta had caused them to exercise their 
~ power in a manner which induced the Wil- 
liams Agency to make the kickbacks. 
Nonetheless, the defendant who caused 
them to act in this way is viewed as having 
“adoptf{ed] not only [their] act but [their] 
capacity” ag well. United States v. Ruffin, 
supra, 613 F.2d at 415. See also United 
States v. Wiseman, supra, (defendants, who 
were private process servers, could be found 
guilty of 18 U.S.C. § 242, which prohibits 
those acting “under color of any Jaw” from 
depriving citizens of their civil rights, by 
operation of 18 U.S.C. § 2b), where the 
defendants had caused a state employee, 
the Clerk of the New York City Civil Court, 
.to enter judgments against third persons, 
although the Clerk did not know that the 
judgments were fraudulently obtained); 
United States v. Lester, 363 F.2d 68 (6th 
Cir. 1966), cert. denied, 385 U.S. 1002, 87 
S.Ct. 705, 17 L.Ed.2d 542 (1967). Since 
Margiotta could reasonably be found to 
have caused:a public official to commit the 
act necessary for inducing the Agency’s 
consent to make the kickback payments, he 
could be convicted of extortion pursuant to 
the provisions of 18 U.S.C. § 2(b), even 
though the public official may have been a 


mere innocent intermediary, and did not 
participate in all aspects of the extortionate 
enterprise that 1s the subject matter of the 


criminal offense. See United States. v. 


.Wiseman, supra. These principles were re- 
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flected in Judge Sifton’s careful jury in- 
struction, that the jury would have to find 
that Margiotta had “caused officials of the 
Town of Hempstead and Nassau County 
under color of office to contributé in a 
substantial way to inducing the Williams 
Agency to consent to pay out the monies 
referred to in Counts Two through Six.” 


[18] In short, the jury could reasonably 
find that Margiotta had caused public offi- 
cials in Hempstead and Nassau County to 
appoint and retain the Williams Agency as 
Broker of Record, a prerequisite step in the 
process of extorting insurance payments. 
The insurance commissions simply could not 
have been generated but for this official 
action. Moreover, this conclusion is not un- 
dercut by Margiotta’s other arguments in 
support of his claim that he could not be 
found guilty of obtaining money under col- 
or of official right pursuant to 18 U.S.C. 
§ 2b). His contention that there is no 
proof that the Presiding Supervisor of the 
Town of Hempstead or the Nassau County 
Executive attempted to induce the Wilhams 
Agency to make the payments or that the 
Agency was motivated to make the kick- 
backs as a result of “the assertion of pres- 
sure” by the public officials is unavailing. 
Affirmative pressure in the form of force, 
fear, or direct solicitation of money may 
transform an official’s act into a violation 
of the Hobbs Act, but it is the utilization of 
the power of public office to induce consent 
to the payments that is the gist of an 
offense of obtaining money “under color of 
official right.” See, e.g., United States v. 
Jannotts, 673 F.2d 578 (3rd Cir.) (Hobbs Act 
covers actions by public officials under color 
of official right even when payment is not 
obtained by force, threats or use of force), 
cert. denied, —— U.S. , 2 S.Ct 2906, 
72 L.Ed.2d —--~ (1982). The use of public 
office, with the authority to grant or-with- 
hold benefits, takes the place of pressure or 
threats. In this case, the appointment and 


retention of the Agency as Broker of Rec- 
ord thus satisfies the requirement of a use 
of public office or action “under color of 
official right.” Moreover, it is clear that 
the victim's “motivation for the payment” 
of portions of the insurance commissions 
focused on the public officials’ power of 
office. United States v. Braasch, 505 F.2d 
139, 151 (7th Cir. 1974), cert denied, 421 
US. 910, 95 S.Ct 1561, 43 LEd2d 775 
(1975). It is reasonable to conclude that the 
Williams Agency consented substantially 
for the reason that the positions held by the 
public officials, who were controlled by 
Margiotta, gave the officials the power to 
choose another as Broker of Record if the 
Agency did not consent to the payments. 
See United States v. Hedman, 630 F.2d 
1184, 1194 n.4 (7th Cir. 1980), cert. denied, 
450 U.S. 965, 101 S.Ct. 1481, 67 L.Ed.2d 614 
(1981). 


(19-21] Furthermore, it is not necessary 
to support a Hobbs Act charge by showing 
that a public official offer a quid pro quo in 
the form of some specific exercise of the 
powers of his office or a forbearance to 
carry out a duty; a public official may be 
guilty of obtaining money under color of 
official right if the payments are motivated 
as a result of his exercise of the powers of 
his public office and he is aware of this 
fact. United States v. Trotta, supra, 525 
F.2d at 1100. While the lack of awareness 
on the part of the public officials may have 
relieved them of criminal liability for extor- 
tion under color of official right, it does not 
relieve Margiotta of criminal responsibility, 
for, pursuant to 18 U.S.C. § 2b), he could 
be found guilty of having caused the public 
officials unknowingly to use their power of 
office in such a manner that would induce 
the payments. See United States v. Wise- 
man, supra. In addition, Margiotta may 
not seek refuge in the claim that Ralph 
Caso and the other public officials were not 
themselves the recipients directly or indi- 
rectly of payments by the Williams Agency, 
and therefore did not make “wrongful use 
of {public office] to gain personal financial 
reward.” United States v. Butler, supra, 
618 F.2d at 419. A Hobbs Act prosecution 
may lie where the extorted payments are 


transferred to third parties, including pohti- 
cal alles and political parties, rather than 
to the public official who has acted under 
color of official right. See United States v. 
Trotta, supra, 525 F.2d.at 1098 n.2 Finally, 
the focus of the prosecution on the actions 
of Margiotta in causing public officials un- 
knowingly to use their power jn auch a way 
as to induce the Willams Agency to make 
kickbacks to Margiotta’s political allies and 
the carefully drawn instructions of the dis- 
trict court ensured that Margiotta’s prose- 
cution under the Hobbs Act did not draw 
within its ambit conduct that has tradition- 
ally been viewed as legitimate Jobbying and 
political activity. Since Judge Sifton spe- 
cifically charged that Margiotta could be 
convicted only if the jury found that he had 
acted with the requisite criminal intent, the 
application of the Hobbs Act’s proscription 
of extortion “under color of official right” 
by operation of 18 U.S.C. § 2b) in this case 
does not open a Pandora’s box of hability in 
connection with lobbying or other legiti- 
mate political activities. 


C. Extortion through wrongful nse 
of “fear.” 


[22] As noted above, Judge Sifton alter- 
natively instructed the jury that it could 
find Margiotta had violated the Hobbs Act 
by extortion through wrongful use of fear. 
Margiotta claims that the evidence was in- 
sufficient as a matter of law to establish. 
that the payments made by the Williams 
Agency were induced by the wrongful use 
of fear. In-light of the overwhelming evi- 
dence that the principals of the Williams 
Agency understood the Agency would lose 
its position as Broker of Record for Town 
and County if it ceased making the pay- 
ments specified in Counts Two through Six, 
Margiotta’s claim is plainly without merit. 


Richard A. Williams first testified about 
his state of mind when he was called as a 
witness before the New York State Investi- 
gation Commission. When asked what 
would happen if he did not make the pay- 
ments to other insurance brokers, Williams 
responded that he believed the municipal 
insurance business would be distributed to 
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someone else, and that he would be “exclud- 
ed.” Wilhlams’s testimony at trial concern- 
ing his state of mind in making the chal- 
lenged payments was generally consistent 
with this prior testimony, and was suffi- 
cient for a reasonable jury to find that the 
principals of the Williams Agency had rea- 
sonably been induced to fear that the Agen- 
cy’s participation as Broker of Record 
would be terminated if it did not make the 
payments in accordance with Margiotla’s 
directions. Sce, eg., United States v. 
Brown, 540 F.2d 364, 373 n.6 (8th Cir. 1976); 
United States v. Provenzano, 334 F.2d 678, 
687 (3rd Cir.), cert. denied, 379 U.S. 947, 85 
S.Ct. 440, 13 L.Ed.2d 544 (1964). Proof that 
the Williamses’ fear was reasonable in- 
cludes Margiotta’s own statement that he 
would convene a meeting of the Executive 
Committee of the Republican Party in the 
event that the Agency ceased making pay- 
ments. Moreover, putting the victim in 
fear of economic loss can satisfy the ele- 
ment of fear required by the Hobbs Act. 
See United States v. Brecht, 540 F.2d 45, 52 
(2d Cir. 1976), cert. denied, 429 U.S. 1123, 97 
S.Ct. 1160, 51 L.Ed.2d 573 (1977). Since the 
parties to the agreement understood this 
would be the result, Margiotta was able to 
exploit the fear of the brokérs and thereby 
wrongfully obtain portions of their insur- 
ance commissions with their “consent.” See 
United States v. Furey, 491 F.Supp. 1048, 
1061 (E.D.Pa.}, aff'd without opinion, -636 
F.2d 121] (3rd Cir. 1980), cert. denied, 451 
U.S. 913, 101 S.Ct." 1987, 68 L.Ed.2d 304 
(1981). That the Agency concealed its prac- 
tice of reducing the amount of kickbacks as 
the size of the commissions increased cor- 
roborates the finding that the Agency 
feared the loss of the municipal insurance 
business if Margiotta learned that the 
Agency was reneging on the secret deal to 
divide the commissions on a “50-50 basis.” 


We note that the evidence is particularly 
compelling as to Count Three which 
charged extortion in connection with the 
payments to William and Neil Cahn, and 
Count Five, which set forth a Hobbs Act 
violation arising from payments to former 
Assemblyman Reilly. Margiotta directed a 
series of monthly payments in the amount 
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of $2,000 to attorneys William Cahn and his 
son, as an alleged legal retainer by the 
Wilhams Agency. Margiotta admitted that 
payments to lawyers were not part of any 
prior patronage system. Moreover, on sev- 
eral occasions, Richard A. Williams ap- 
proached Margiotta to determine whether 
the Agency could stop making payments to 
Cahn. In 1976, Williams asked Margiotta if 
the Agency should continue to make the 
payments, and Margiotta responded in the 
affirmative. Later, in 1978, after continu- 
ing to pay the monthly $2,000 kickbacks, 
Williams again sought Margiotta’s permis- 
sion to halt the payments. Although Mar- 
giotta initially agreed, Cahn appealed to 
Margiotta, and Williams was directed to | 
commence making the payments again. 
After Williams’s third request, in 1979, 
Margiotta gave his permission to cease 
making payments to the Cahns. At trial, 
Margiotta admitted that his recommenda- 
tion was relevant .to Williams’s decision to 
continue to make the monthly payments. 
Although Willams testified that he had a- 
high opinion of Neil Cahn’s jegal abilities, 
he stated that the work done by William 
Cahn for the Williams Agency was “insub- 
stantial.” Accordingly, ample evidence sup- 
ports the inference that the Cahn payments 
were induced by a reasonable fear stem- 
ming from Margiotta’s power to ensure the 
Williams Agency would suffer adverse con- 
sequences if it did not follow his directions. 


Count Five was based upon a series of 
payments totalling approximately $50,000 
to Assemblyman Reilly in 1979 and 1980, 
after Margiotta allegedly terminated the 
practice upon which he and Williams had 
agreed many years earlier. In 1978, accord- 
ing to Margiotta himself, he met with Wil- 
liams to determine whether Williams “could 
see his way clear” to continue Reilly as an 
employee at a salary of $25,000 each year. 
During the several years Reilly was paid by 
the Agency, he performed no meaningful 
work, and generated only a few hundred 
dollars in commissions. Williams testified. 
that he understood the Agency could lose 
the municipal insurance business if the 
Agency did not continue to make the pay- 
ments to Reilly. 


In hight of this evidence, the jury could 
reasonably find that the principals of the 
Williams Agency were induced to make the 
payments by the fear they would lose their 
position of Broker of Record if they did not 
comply with Margiotta’s instructions. The 
jury could properly disbelieve Williams's 
isolated answer of “no” in response to a 
question whether he had “any state of mind 
of fear at the time [he] made any of these 
payments,” and that, instead, he distributed 
portions of the commissions earned by the 
Agency because he understood that he had 
“to live up to” a verbal contract between 
the elder Williams and Margiotta. In his 
testimony, Williams repeatedly made clear 
his belief that the Agency would have lost 
the municipal insurance commissions if it 
had breached its secret agreement with 
Margiotta. Moreover, the jury could rea- 
sonably infer that Williams did not beheve 
he was carrying out a “valid contract” from 
the evidence of Williams’s participation in 
the creation of fictitious property inspection 
reports, his dissembling testimony before 
the New York State Investigation Commis- 
sion, and the decision to reduce the portions 
of the commissions distributed from the 
agreed upon fifty percent. Cf. United 
States v. Barber, 668 F.2d 778, 783 n.2 (4th 
Cir. 1982) (falsification of documents amply 
supports inference that donations were 
compelled, not voluntary, campaign contri- 
butions). 

[23] Furthermore, there is no merit to 
Margiotta’s claim that he could not have 
induced the Williams Agency to consent to 
the payments through the wrongful use of 
fear because the Williams Agency initially 
approached him to secure the positions of 
Broker of Record for Hempstead and Nas- 
sau County and therefore was a “willing 
collaborator.” See United States v. Rab- 
bitt, 583 F.2d 1014, 1027 (8th Cir. 1978), 
cert. denied, 439 U.S. 1116, 99 S.Ct. 1022, 59 
L.Ed.2d 75 (1979). Margiotta relies upon 
dictum in United States v. Brecht, supra, 
540 F.2d at 51, in which the court stated 
that extortion under the Hobbs act “in- 
volves initiative on the part of the. defend- 
ant and coercion on the part of the victim.” 
The court made this statement for the pur- 


pose of distinguishing bribery and extor- 
tion, not for the purpose of holding that a 
defendant cannot be guilty of extortion 
when the victim has taken the initiative, 
even if the victim was induced by fear to 
make the initial approach. We believe ex- 
tortion under the Hobbs Act encompasses 
just such a situation, and well-reasoned 
precedent confirms our view. See United 
States v. Duhon, 565 F.2d 345, 351 (5th Cir.) 
{agreement of putative victims to offer un- 
ion leaders money to remove pickets prior 
to meeting with the union Jeaders does not 
preclude a finding that the defendants in- 
tended to obtain money from the victims 
through wrongful use of fear, "[t]he extor- 
tionist need not explicitly demand property 
before it is offered”), cert. denied, 435 U.S. 
952, 98 S.Ct. 1580, 55 L.Ed.2d 802 (1978); 
United States v. Hathaway, 534 F.2d 386 
(Ist Cir.) (although the victim may have 
initiated the subject of payments, the jury 
could find that such approach arose from a 
reasonable fear that without paying he 
would not be considered by the authority), 
cert. denied sub nom., Baptista v. United 
States, 429 U.S. 819, 97 S.Ct 64, 50 LEd.2d 
79 (1976). In this case, the elder Williams 
was aware that kickbacks were essential for 
the Willams Agency to secure and retain 
the position of Broker of Record. Indeed, 
“prior practice” was Margiotta’s principal 
defense to the charge of mail fraud in 
Count One. Moreover, Margiotta acknow]- 
edged that the Williams Agency faced the 
prospect of losing the municipal insurance 
business if it ceased making the payments. 
The jury could reasonably find that in this 
atmosphere of coercion, the Williams Agen- 
cy labored under a well-founded fear that 
without agreeing to pay, and continuing to 
pay once appointed Broker, it would not be 
considered by the “authority” representing 
the Town and County: Joseph Margiotta. 
In short, as appellant’s counsel stated at 
oral argument, the elder Williams agreed to 
the secret kickback arrangement because he 
was “doing what he had to do to get the 
business.” Accordingly, the evidence is suf- 
ficient to support a finding that Margiotta 
was guilly of extortion in violation of 18 
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U.S.C. § 195] through the wrongful use of 
“fear.” 


Since the jury could properly have found 
Margiotta guilty on Counts Two through 
Six either by a theory of extortion under 
color of official right or by a theory of 
extortion through the wrongful use of fear, 
both of which were included by Judge Sif- 
ton in his jury instructions, it 1s not neces- 
sary to consider Margiotta’s argument that 
reversal of the jury's verdict is required 
unless both were correct as a matter of Jaw 
and supported by the record. See United 
States v. Ballard, 663 F.2d 534 (5th Cir. 
1981). Moreover, the district court’s in- 
structions on the mail fraud count, which 
we belfeve were correct in all respects, did 
not prejudice the jury’s consideration of the 
extortion charges in Counts Two through 
Six. Margiotta argues that Judge Sifton, 
in charging on the mail fraud count, in- 
structed the jury that Margiotta was essen- 
tially a public official with a public official's 
fiduciary duty to render honest and loyal 
services to the general citizenry, and that 
this impaired his defense that he was not 
acting “under color of official right,” under 
the Hobbs Act. This claim is without mer- 
it. Judge Sifton’s charge on Count One did 
not state that Margiotta was essentially a 
public official. Moreover, in its instructions 
on Counts Two through Six, the district 
court explained that Margiotta was not a 
public official and the liability on the Hobbs 
Act counts could only be based on 18 U.S.C. 
§ 2b). 

IV. Admission of Williams’s 
hearsay statements. 


{24,25} Margiotta’s final claim is that 
the trial court erred by admitting into evi- 
dence Richard A. Williams’s hearsay 
account of his father’s alleged agreement 
with Margiotta’ Since the alleged secret 
agreement was forged at a 1969 meeting 
attended by the elder Williams, now de- 
ceased, Margiotta and Weis, the Govern- 


26. Federal Rules of Evidence, Rule 803(3) pro- 
. vides, in pertinent part, that the following 
statements are “‘not excluded by the hearsay 
rule:” Ao 
(3) Then existing mental, emotional, or phys- 
ical condition. 


ment sought to prove the existence of this 
agreement in large part through the testi- 
mony of the younger Williams, who had 
waited outside the meeting room. At trial, 
the district court permitted Williams to de- 
scribe his father’s (the declarant’s) purport- 
ed account of the agreement reached at the 
meeting, over objection by Margiotta’s 
counsel. Williams first recounted his fa- 
ther’s plan to offer fifty percent of the 
Williams Agency’s commissions to Margiot- 
ta if the latter secured the Town of Hemp- 
stead’s insurance business for Williams. 
Judge Sifton admitted this hearsay testimo- - 
ny pursuant to the “stale of mind” excep- 
tion to the hearsay rule, Federal Rules of 
Evidence, Rule 803(3), as a statement of 
the decedent’s “design” or “plan.” See also 


United States v. Annunziato, 293 F.2d 373, 


377 (2d Cir.), cert. denied, 368 U.S. 919, 82 
S.Ct. 240, 7 L.Ed.2d 134 (1961). Margiotta 
asserts, however, that the district court im- 
properly admitted Williams’s testimony 
that his father reported to him that an 
agreement had been reached concerning the 
municipal insurance business. Since the 
statement was offered to prove that Margi- 
otta had engaged in a past act, the forma- 
tion of an unlawful secret agreement, the 
state of mind exception of Fed.R.Evid. 
803(3) was not available. Instead, Judge 
Sifton admitted this testimony on the co 
conspiralor exception to the hearsay rule, 
Fed.REvid. 801{d)(2)(E), which provides 
that “a statement by a co-conspirator of a 
party during the course and in furtherance 
of the conspiracy” is not hearsay. We be- 
lieve Judge Sifton did not commit error. 


{26] The law is. well-settled that decla- 
rations that are otherwise hearsay may 
nonetheless be provisionally admitted pur- 
suant to Rule 801(d2}E), subject of course’ 
to ultimate connection of the defendant 
with the conspiracy alleged in the indict- 
ment, if the trial court determines that the’ 
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A statement of the -declarant’s then existing 
state of mind, emotion, sensation, or physical 
condition (such as intent, plan, motive, de! 
sign ...), but not including a statement of- 
memory or belief to prove the fact remem 
bered or believed... ° 


defendant and the declarant participated in 
the conspiracy, by a fair preponderance of 
the evidence independent of the hearsay 
utterances. See, eg, United States v. 
‘Cambindo- Valencia, 609 F.2d 603, 630 (2d 
Cir. 1979), cert. denied, 446 U.S. 940, 100 
S:Ct. 2163, 64 L.Ed.2d 795 (1980); United 
States v. Geaney, 417 F.2d 1116, 1120 (2d 
Cir. 1969), cert. denied, 397 U.S. 1028, 90 
S.Ct. 1276, 25 L.Ed.2d 539 (1970). In this 
case, sufficient evidence independent of the 
challenged hearsay statements established 
that 8 conspiracy existed, that it was in 
existence at the time the statement was 
made, that the declarations were made in 
furtherance of the conspiracy, and that 
both the elder Williams and Margiotta par- 
ticipated in the conspiracy. See, e.g., Unit- 
ed States v. Lyles, 593 F.2d 182, 194 (2d 
Cir.), cert. denied, 440 U.S. 972, 99 S.Ct. 
1537, 59 L.Ed.2d 794 (1979); United States 
v. Cafaro, 455 F.2d 323, 326 (2d Cir.), cert. 
denied sub nom. Schulman v. United 
States, 406 U.S. 918, 92 S.Ct. 1769, 32 
LEd.2d 117 (1972). This evidence includes 
Margiotta’s own admissions concerning his 
approach by, and meeting with Richard B. 
Williams. Margiotta testified that during 
the meeting, Williams stated that he would 
“continue” the “system” carried on by Mor- 
timer Weis, the Broker of Record for 
- Hempstead at that time. Moreover, Margi- 
otta testified that if the Wilhams Agency 
should ever have ceased distributing por- 
tions of its commissions, he would have 
convened a meeting of the Executive Com- 
mittee of the Republican Party, and would 
have “probably” voted to replace Williams. 
Margiotta stated that he never told Ralph 
Caso, or other public officials, about the 
arrangement to share commissions on a 


“50-50 basis.” 


Furthermore, the non-hearsay evidence 
showed that as soon as the Williams Agency 
obtained the Town's insurance business fol- 
lowing its designation as Broker of Record, 
the Agency, which had been sharing ap- 
proximately ten percent of the commissions 
generated by placement of policies on prop- 
erties owned by the Town of Oyster Bay, 
began setting aside fifty percent of the 
commissions earned. This evidence includ- 


ed ledger sheets dating from 1969 which 
contained a column labelled “50% of com- 
missions,” and a hist of recipients sent by 
Margiotta’s office to the Williams Agency 
designating amounts which totalled exactly 
50% of the amount of the commissions 
shown on the ledger sheet as of the date of 
that list. The Williams Agency paid 50% of 
the commissions to the persons whose 
names appeared on the list. Indeed, ample 
evidence also supported a finding that Mar- 
giotta and Wilhams understood that their 
Ylicit arrangement should remain secret. 
In addition’to Margiotta’s admission that he 
did not disclose the terms of the arrange- 


_ment to Ralph Caso or other officials, the 


recipients of the kickbacks were ultimately 
directed to assist in the creation of falsified 
property inspection reports to make it ap- 
pear they had performed work in exchange 
for the money they received. In the case of 
William Cahn, the parties to the agreement 
devised an arrangement of a legal retainer. 
Moreover, as noted above, numerous indi- 
viduals associated with the municipal insur- 
ance scheme provided dissembling testimo- 
ny to the State Investigation Commission. 
In short, the non-hearsay evidence was suf- 
ficient to show that a conspiracy existed, 
that it was in existence at the time the 
statement was made, and that both Wil- 
liams and Margiotta participated in the 
agreement. Furthermore, since the parties 
to the agreement desired to keep the terms 
of the pact secret, and Richard A. Williams 
would necessarily participate in the distri- 
bution of insurance commissions, the elder 
Williams’s declaration to his son can reason- 
ably be considered to have been made “in 
furtherance of” the conspiracy. See United 
States v. Lyles, supra, 593 F.2d at 194. 


Margiotta claims that despite this evi- 
dence, the trial court erred in admitting the 
challenged hearsay statements because it 
did not explicitly make the findings articu- 
lated in United States v. Geaney, supra, and 
its progeny. This Court has never required 
a district court to use any talismanic words 
when admitting testimony under the co- 
conspirator exception to the hearsay rule. 
In United States v. Cambindo-Valencia, su- 
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pra, 609 F.2d at 63], appellant Cambindo- 
Valencia arpued that the trial judge failed 
to make an exphcit finding of sufficient 
independent evidence. This Court rejected 
his claim as a ground of reversible error, 
noting that it was possible to “infer that 
the finding was made implicitly when the 
court admitted the statements over the de- 
fense’s objections.” Id. In light of Judge 
Sifton’s familiarity with this evidence after 
the completion of the first trial, this infer- 
ence seems especially warranted on the 
facts of this case. See also United States v. 
Rosenstein, 474 F.2d 705, 711-12 (2d Cir. 
1973). 


In any event, in explaining the admission 
of Richard A. Williams’s hearsay account of 
his father’s secret agreement, Judge Sifton 
observed that there was “‘a fairly substan- 
tial showing that at least as an initial mat- 
ter there was a starting point of 50/50,” 
and that there was “a sufficient basis” for 
inferring that there was “some agreed upon 
arrangement made in advance.” Such lan- 
guage makes clear that Judge Sifton made 
the requisite Geaney findings, if not in haec 
verba. Finally, in stating that there was a 
sufficient basis to present Williams’s testi- 
mony to the jury “for them to decide 
whether to accept” it or not, Judge Sifton 
was not permitting the jury to decide 
whether the co-conspirator exception was 
available. Rather, he was merely noting 
that once the hearsay account was admit- 
ted, the jury could accept or reject the 
testimony. As a result, the district court 
did not violate the principle that determin- 
ing the admissibility of challenged testimo- 
ny is a function for the court, not the jury. 
See United States v. Rosenstein, supra, 474 
F.2d at 712. For all these reasons, the 
district court did not err in admitting Rich- 
ard A. Williams’s hearsay account of his 
father’s statements. 

VY. Conclusion. 


Since our unraveling of the tangled skein 
of Margiotta’s fraudulent artifice and anal- 
ysis of his claims has taken us on a lengthy 
journey, we briefly set forth our conclu- 
sions. While the line between legitimate 
political patronage and fraud on the public 


a4 


has always been difficult to draw, we be. 
lieve that the application of the mail fraud 
statute is permissible on the facts of this 
case. In the context of a mail fraud prose- 
cution, we reject a per se rule precluding, as 
a matter of law, the finding of a fiduciary 
duty to the citizenry to render honest and ° 
faithful services on the part of individuals 
who technically hold no official public office 
yet participate substantially in the gover- 
nance of communities. We hold that as an 
individual who was a de facto Jeader of 
government and who was relied upon by 
individuals in government for the adminis- 
tration of governmental affairs, Margiotta 
could properly be found to owe a fiduciary 
duty to the general citizenry of Hempstead 
and Nassau County, the breach of which 
duty could Jay the predicate for a violation 
of the mail fraud statute. Moreover, the 
evidence was sufficient to support a finding 
that Margiotta assumed a fiduciary duty to 
disclose his secret agreement. Properly cir- 
cumscribed as it was here, the indictment 
and prosecution of Margiotta for mail fraud 
did not violate his First Amendment rights 
of freedom of expression, association and 
petition, and we reject his claim that § 1341 
is impermissibly vague on its face or as 
applied to the facts of the instant case. In 
addition, ample evidence supports the find- 
ing that Margiotta failed to disclose materi- 
al information in violation of the mail fraud 
statute. 


Addressing ourselves to the Hobbs Act 
convictions, we hold that Margiotta, having 
caused public officials to take actions which 
induced the consent of the Williams Agency 
to make the payments, could reasonably be 
found to have met the requirements of 18 
U.S.C. § &b). Asa result we conclude that 
the Government satisfied all the elements 
for convicting Margiotta of extortion “un- 
der color of official night.” Moreover, the 
evidence was sufficient to support a verdict 
that the appellant had committed extortion 
through wrongful use of “fear.” Finally, 
the trial court properly admitted Richard A. 
Wilhams’s hearsay account of his father’s 
statements concerning the secret agree 
ment. 


Accordingly, the judgment of conviction 
is affirmed in all respects. 7 
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RALPH K. WINTER. Circuit Judge (con- 
curring in part and dissenting in. part): 

While ] do not agree in every particular 
with the majority’s analysis of the convic- 
tion rendered under the Hobbs Act, 1] con- 
cur in the result. Margiotta was not the 
instrument of a party organization execu- 
ting well understood patronage practices 
but instead exercised personal discretion in 
each case as to the recipients of kickbacks, 
including payments to himself. This, I be- 
lieve, is sufficient to characterize the entire 
kickback scheme as extortionate. : 


1 dissent, however, as to the mail fraud 
count. The majority’s use of mail fraud as 
a catch-all prohibition of political disingenu- 
ousness expands that legislation beyond any 
colorable claim of Congressional intent and 
creates a real danger of prosecutorial abuse 
for partisan political purposes, 
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It should be emphasized at the outset 
that, while a kickback scheme! is relevant 
to Margiotta’s conviction for mail fraud, it 
is not essential. Nor is the government 
required to prove any loss whatsoever to 
taxpayers or a violation of New York law. 
Reduced to essentials, the majority holds 
that a mail fraud conviction will be upheld 
when a politically active person is found by 
a jury to have assumed a duty to disclose 
material facts to the general citizenry and 
deliberately failed to do so. Margiotta’s 
conviction is based upon his failure as a 
partisan political leader with great influ- 


My use of “kickback scheme” includes what 
has been referred to as a “sale of office.” 
While that phrase serves as useful window 
dressing for the majority, it is not clear wheth- 
er they are referring to the post of Broker of 
Record or Republican County Chairman. 
Judge Sifton ruled that the former is not a 
public officer under New York law, while the 
Jatter seems a fortiori 2 private position. Ht 
does not matter, however, since the crux of the 
majority's theory is non-disclosure of a maten- 
al fact, ie.. the excessive nature of the insur- 
ance commissions. Whether these offices are 
either “public” or “sold” is irrelevant under 
that theory. 


2. The majority cites no New York authority 
establishing the duties (hey impose on political 
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ence to disclose to the citizens of the Town 
of Hempstead and Nassau County his 
knowledge that the Willams Agency would 
have been willing to act as Broker of Rec- 
ord for considerably smaller commissions 
than were actually paid. Because those 
citizens might have compelled the munici- 
palilies to reduce these costs had they been 
given this information, it is a material fact. 


The kickback scheme is relevant to Mar- 
giotta’s conviction because it proves (j) that 
the Williams Agency would have been will- 
ing to procure insurance for commissions 
considerably smaller than those actually 
paid and (ii) that Margiotta knew it. Had_ 
Margiotta secured Williams’ appointment 
because of past political support knowing 
that the size of the commissions far exceed- 
ed the value of services to be performed, 
the fraud would have been as complete. 
Moreover, Judge Sifton charged, and the 
majonty agrees, that the government need 
not prove that actual savings to taxpayers 
would have resulted from disclosure. Fi- 
nally, although Margiotta is a local partisan 
political leader and the scheme involves mu- 
nicipal funds, no violation of state or local 
law? is necessary to support the federal 
mail fraud conviction since a jury is free to 
find a federal duty to disclose material 
facts. 


The majority pays lip service to constru- 
ing the criminal law against the govern- 
ment but then gives the mail fraud statute 
a more sweeping interpretation than any 
court which has addressed the statute to 
date. Given that this statute has occa- 


aclivists or public officials. They argue that 
Margiotta’s ability to influence official action 
tenders him subject to the same obligations 
under state Jaw as are bome by the official 
having de jure power to take such action. 

_ Even assuming that state law would treat Mar- 
giotta as a public officer—an assumption not 
supported by New York authority—there is 
nothing to indicate that such officers have legal 
obligations under state law such as those im- 
posed on Margiotta by the majority. The ma- 
jority’s assertions to the contrary are thus 
sheer ipse dixit Since New York flaw is, as the 
majority itself notes, irrelevant to a federal 
mail fraud conviction, | fail to understand why 
they take such pains to make a patently inade- 
quate argument. 


sioned a number of courts to comment ap- 
prehensively in the past about its steady 
expansion,® that is no mean feat. 


The indictment itself demonstrates the 
scope of the theory underlying Margiotta’s 
conviction. It charged him with defrauding 
the State, the Town of Hempstead and Nas- 
sau County and their citizens (i) “of the 
right to have [their] affairs ... conducted 
honestly, impartially, free from bribery, 
corruption, fraud, dishonesty, bias, and de- 
ceit” and (ii) “of the honest and faithful 
participation of [Margiotta] in [their] af- 
fairs.” Given this sweeping charge and the 
majority opinion, no amount of rhetoric 
seeking to limit the holding to the facts of 
this case can conceal that there is no end to 
the common political practices which may 
now be swept within the ambit of mail 
fraud. Since the doctrine adopted by the 
majority applies to candidates as well as 
those holding office, United States v. 
States, 488 F.2d 761 (8th Cir. 1973), cert. 
denied, 417 U.S. 909, 94 S.Ct. 2605, 41 
L.Ed.2d 212 (1974), a candidate who mails a 
brochure containing a promise which the 
candidate knows cannot be carried out is 
surely committing an even more direct mail 
fraud than what Margiotta did here. An 
elected official who for political purposes 
performs an act imposing unnecessary costs 
on taxpayers Is guilty of mail fraud if dis- 
closure is not made to the public. A parti- 
san political leader who throws decisive sup- 
port behind a candidate known to the leader 
to be less qualified than his or her opponent 


3.- See, e.g., United States v. Rabbitt, 583 F.2d 
1014, 1024 (8th Cir. 1978) (“Every case of 
breach of public trust and misfeasance in office 
in connection with which some mailing has 
occurred does not and cannot fall within the 
confines of the mail fraud statute.””), cert. de- 
nied, 439 U_S. 1116, 99 S.Ct. 1022, 59 L.Ed.2d 
75 (1979): United States v. Louderman, 576 
F.2d 1383, 1388 (9th Cir.) (‘(Tyhe [mail fraud) 
statute should be carefully and strictly con- 
strued to avoid extension beyond the limits 
intended by Congress.”), cert. denied, 439 U.S. 
896, 99 S.Ct. 257, 58 LEd.2d 243 (1978), Unit- 
ed States v. McNeive, 536 F.2d 1245, $252 (8th 
Cir. 1976) (Government attempt to prosecute 
“tipping” or payment of gratuities to official of 
a city agency “would effect a further extension 
of § 134] so as to ccver all actions which 
might offend the Government's sense of per- 
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because that candidate is more cooperative 
with the party organization, is guilty of 
mail fraud unless that motive is disclosed to 
the public. A partisan political Jeader who 
causes elected officials to fail to modernize 
government to retain jobs for the party 
faithful is guilty of mail fraud unless that 
fact is disclosed. In each of these cases the 
undisclosed fact is as “material” as the 
facts which Margiotta failed to disclose, the 
harm to the public is at least as substantial 
as the harm resulting from Margiotta’s 
scheme, and the dishonesty, partiality, bias 
and deceit in failing to disclose those facts 
is equally present. This is not to say that 
Margiotta’s conduct as a whole is not more 
odious than the conduct described in these 
hypotheticals. That is not the issue. The 
point is that the actions taken by Margiotta 
deemed relevant to mail fraud by the ma- 
jority are present in each case: a relation- 
ship calling for disclosure, a material fact 
known to the candidate, official or party 
leader, and a failure to disclose it. 

The majority is quite simply wrong in 
brushing aside the First Amendment issues. 
The theory they adopt subjects politically 
active persons to criminal sanctions based 
solely upon what they say or do not say in 
their discussions of public affairs. The ma- 
jority exphcitly bottoms Margiotta’s mail 
fraud conviction on his failure to say some- 
thing. Its logic would easily extend to the 
content of campaign literature. Indeed, it 
takes no great foresight to envision an in- 
dictment framed on the theory adopted by 


sonal propriety.... The Government here is 
attempting to criminalize cupidity and we do 
not believe § 1341 can be extended to that 
extreme without a showing of additional facts 
which clearly bring the conduct within § 1341. 
Section 1341 is a penal statute with limitations - 
as to its scope, which limitations were grossly 
exceeded in the present case.”); United States. 
v. Edwards, 458 F.2d 875, 880 (5th Cir.) ("A’ 
narrow, careful construction is especially ap- 
propriate where, as here, the [mail fraud] stat- 
ute threatens to reach criminal conduct in the 
field of domestic relations which the state can, 
and should, effectively and appropriately con- 
trol.”). cert. denied, 409 U.S. 891, 93 S.Ct. 118, 
34 L.Ed.2d 148 (3972); United States v. Kelem, 
416 F.2d 346, 347 (9th Cir. 1969), cert. denied, 
397 U.S. 952, 90 S.Ct. 977, 25 LEd.2¢d 134 
(1970). 


the majority and alleging mail fraud based 
on public speeches. 
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My brethren are not striking out on their 
own in pushing the mail fraud statute to 
limits far exceeding any Congressiona} in- 
tent.4 To the contrary, much of what they 
say has substantial and direct precedent. 
For example, the statutory proscriptions 
are not Hmited to common Jaw fraud or 
deceit but extend to dishonest schemes gen- 
erally. United States v. Barta, 635 F.2d 
999, 1005-06 (2d Cir. 1980), cert. denied, 450 
U.S. 998, 101 S.Ct. 1708, 68 L.Ed.2d 199 
(1981). It also seems well established that 
dishonest actions by an employee which vio- 
late the employee’s fiduciary obligations to 
an employer can be a basis for a mai] fraud 
conviction. United States v. George, 477 
F.2d 508, 512-14 (7th Cir.), cert. denied, 414 
U.S. 827, 94 S.Ct. 49, 38 L.Ed.2d 61 (1973). 


4. The legislative history of the mail fraud stat- 
ute gives no indication that the statute was 
ever intended by Congress as an all-purpose 
weapon against political corruption. The cur- 
rent statute, 18 U.S.C. § 134], had its ongin in 
Section 30] of the Act of June 8, 1872, Ch. 335, 
§ 301, 17 Stat. 323, and was part of a broad 
recodification of the postal laws and aimed at 
“prevent({ing} the frauds which are perpetrated 
by lottery swindlers through the mails,” Report 
of the Postal Committee, March 30, 3870, 19- 
20. Congressman Famsworth, sponsor of the 
legislation, stated that the mail fraud provi- 
‘sions were needed “‘to prevent the frauds which 
are mostly gotten up in the large cities ... by 
thieves, forgers, and rapscallions generally, for 
the purposes of deceiving and fleecing the inno- 
cent people in the country,” Cong.Globe, 41st 
Cong., 3d Sess. 35 (1870) (remarks of Rep. 
Farnsworth). In 1889, Congress amended the 
mail fraud statute by adding specific prohibi- 
tions against a type of “counterfeit money 
fraud” called the “sawdust swindle” which 
dealt in “green articles,” “green coin,” “bills,” 
“paper goods,” “spurious Treasury notes,” 
“United States goods,” or “green cigars.” Act 
of March 2, 1889, Ch. 393. § 1, 25 Stat. 873; 
see S.Rep.No.2566, 50th Cong., 2d Sess. 2-4 
(1889). In 1909, in the course of a general 
revision of the penal code, the phrase “or for 
obtaining money or property by means of false 
or fraudulent pretenses, representations, or 
promises,” was added to the statute as a clarifi- 
cation of the original phrase “any scheme or 
artifice to defraud.” Act of March 4, 1909, Ch. 
321, § 235, 35 Stat. 1130; see 42 Cong.Rec. 
1026 (1908) (remarks of Sen. Heyburm). In 
1948, the statute was modified to delete “the 
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Moreover. loss or concrete harm need not be 
shown beyond the fact that the employer 
was deprived of information which might 
have affected his or her judgment. Barta, 
supra. 


One can, with seeming logic, move from 
those propositions to the proposition that a 
person holding governmental employment is 
bound by the same standards. United 
States v. Bush, 522 F.2d 641, 646-49 (7th 
Cir. 1975), cert denied, 424 U.S. 977, 96 
S.Ct. 1484, 47 L.Ed-2d 748 (1976); United 
States v. Brown, 540 F.2d 364, 374 (8th Cir. 
1976); United States v. Del Toro, 513 F.2d 
656 (2d Cir.), cert. denied, 423 U.S. &26, 96 
S.Ct. 41, 46 L.Ed.2d 42 (1975). From that it 
seems a small leap to apply these principles 
to those who hold elective as well as ap 
pointed office. United States v. Mandel, 
59] F.2d 1347 (4th Cir. 1979), cert. denied, 
445 U.S. 961, 100 S.Ct. 1647, 64 L.Ed 2d 236 


obsolete argot of the underworld” added in 
1889 and other language considered “surplus- 
age,” “without change of meaning” in the pro- 
vision. H.R.Rep. No. 304, 80th Cong., Ist Sess. 
A100 (1948). Act of June 25. 1948, Ch. 645, 
§ 1341, 62 Stat. 763. In 1949 the term “dis- 
pose of was substituted for “dispose or,” Act 
of May 24, 1949, Ch. 139, § 34, 63 Stat 89, and 
in 1970 “Postal Service” was substituted for 
“Post Office Department,” Postal Reorganiza- 
tion Act, Pub.L.No. 91-375, § 6G)(11). 84 Strat. 
719 (1970). None of these changes indicates 
any intent to fashion a statute with Lmitless 
parameters. Indeed, the addition of the “un- 
derworld argot™ in 1889 arguably indicates that 
the original intent of the statute was not broad 
enough to cover even that most obvious of 
private frauds. Moreover, the addition to the 
statute of the phrase “false or fraudulent pre- 
tenses, representations, or promises” appears 
aimed at common lew rulings which held false 
promises insufficient to gain a conviction for 

. fraud. Indeed, it appears that Congress. in so 
modifying the legislation, was simply codifying 
the Supreme Court decision in Durland vy. Unit- 
ed States, 161 U.S. 306, 16 S.Ct. 508, 40 LEd. 
709 (1896), which had previously rejected the 
common taw ruje. None of these changes indi- 
cates that the Congress considered mail fraud 
to be an appropnate statute for prosecuting 
political corruption and deception. Even if 
there were not a canon of construction calling 
upon us to avoid broad constmuction of cnminal 
statutes, the recent extension of mail fraud by 
judicial fiat would be unwarranted. 
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(1980); United States v. Isaacs, 493 12d 
1124 (7th Cir.), cert. denied, 417 U.S. 976, 94 
S.Ct. 3183, 41 L.Fd.2d 1146 (1974). We then 
arrive at a rule that elected officials have a 
duty to disclose material facls concerning 
their conduct of public affairs. Any official 
who fails to disclose such facts is guilty of 
mail fraud without regard to whether actu- 
al loss occurred or to whether local Jaw was 
violated. 

Much of what the majority says thus has 
direct precedential support. They add only 
one seemingly small element to these prece- 
dents: a jury may find that a politically 
active person has sufficient influence and 
power over the acts of elective officials to 
be subjected to the same duty as those 
officials so far as those acts are concerned. 
The failure of such a person to disclose 
material information to the public can thus 
constitute mail fraud. 


However logica] this growth of the law 
may seem, it Jeads to a result which is not 
only greater than, but is roughly the square 
of, the sum of the parts. The proposition 
that any person active in political affairs 
who fails to disclose a fact material to that 
participation to the public is guilty of mail 
fraud finds not the slightest basis in Con- 
gressional intent, statulory language or 
common canons of statutory interpretation. 
This wholly impermissible result is brought 
about, I believe, by drawing an erroneous 
analogy between fiduciary relationships in- 
volving private parties based on express or 
implied contract and relationships between 
politically active persons and the general 
citizenry in a pluralistic, partisan, political 
system. 

Mr. Justice Frankfurter quite appropri- 
ately underlined the fact that 

to say that a man is a fiduciary only 

begins an analysis; it gives direction to 

further inquiry. To whom is he a fiduci- 

ary? What obligations does he owe as a 

fiduciary? In what respect has he failed 

to discharge these obligations? And 
what are the consequences of his devia- 
tion from duty? 
Securities and Exchange Commission v. 
Chenery-Corp., 318 U.S. 80, 85-86, 63 S.Ct. 
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454, 458, 87 L.Ed. 626 (1943). The words 
fiduciary duty are no- more than a legal 
conclusion and the legal obligations actually 
imposed under that label vary greatly from 
relationship to relationship. Nevertheless, 
because fiduciary relationships in the pri- 
vate sector have been the subject of centu- 
ries of common Jaw development, there is a 
considerable body of law based on implied 
or express contract governing whether par- 
ticular behavior is legal. Its most notable 
feature, however, is the degree to which 
fiduciary obligations vary from relationship ° 
to relationship. Partners, employees, trus- 
tees and corporate directors are al} fiduciar- 
ies, yet their Jegal obligations may be whol- 
ly dissimilar. While an hourly employee 
usually may quit a job without fearing legal 
action even though he leaves at a time 
which makes it difficult for the employer to 
continue business, a trustee may not so . 
easily abandon his beneficiaries. While a 
trustee’s actions are void or voidable if 
tainted by a conflict of interest, the corpo- 
rate officer generally can act even if he is 
personally interested so long as the action is 
fair to the corporation. 


To transfer this complex, variable body of 
law to the politica] context, simply by 
mouthing the word fiduciary, makes the 
very mistake underlined by Mr. Justice 
Frankfurter in Chenery. Although the 
courts have, with precious little analysis, 
brought virtually all participants in govern- 
ment and politics under the rubric fiduci- 
ary, the obligations imposed are wholly the 
creation of recent interpretations of the 
mail fraud statute itself. A reading of the 
cases in this area, however, shows how little 
definition there is to these newly created 
obligations which carry criminal sanctions. 
For all one can find in the case law, no 
distinction is made between the fiduciary 
obligations of a civil servant, politica] ap- 
pointee, elected official, candidate or parti- 
san political leader. Juries are simply left 
free to apply a legal standard which 
amounts to little more than the rhetoric of 
sixth grade civics classes. One searches in 
vain for even the vaguest contours of the 
legal obligations created beyond the obliga- 


tion to conduct governmental affairs “hon- 
estly” or “impartially,” to ensure one’s 
“honest and faithful participation” in 
government and to obey “accepted stan- 
dards of moral uprightness, fundamental 
honesty, fair play and right dealing.” Man- 
del, 591 F.2d at 1361. The present case is 
no exception. While there is talk of a Hine 
between legitimate patronage and mail 
fraud, there is no description of its location. 
With all due respect to the majority, the 
quest for legal standards is not furthered 
by reference to “the right to good govern- 
ment” and the duty “to act in a disinterest- 
ed manner.” 


Of course, we should all hope that public 
affairs are conducted honestly and on be- 
half of the entire citizenry. Nevertheless, 
we should recognize that a pluralistic politi- 
cal system assumes politically active per- 
sons will pursue power and self-interest. 
Participation in the political process is not 
limited to the pure of heart. Quite frankly, 
I shudder at the prospect of partisan politt- 
cal activists being indicted for failing to act 
“impartially” in influencing governmental 
acts.5 Where a Statute, particularly a crim- 
ina] statute, does not regulate specific be- 
havior, enforcement of inchoate obligations 
should be by political rather than criminal 
sanctions. Where Congress has not passed 
legislation specifying particular acts by the 
politically active as criminal], our reliance 
rather should be on public debate, a free 
press and an alert electorate. In a pjuralis- 
tic system organized on partisan lines, it is 
dangerous to require persons exercising po- 
litical influence to make the kind of disclo- 
sure required in public offerings by the 
securities laws. 


5. Among the truths assumed by the founders 
was that self-interest would be a major pener- 
ating force in democratic politics. The concern 
over “faction” motivated by “passion ... ad- 
verse ... to the interests of the community” 
appears again and again.in The Federalist Pa- 
pers. The Federalist No. 10, at 54 (J. Madison) 
(Modem Lib. ed. 1937); see also, e.g., id. No. 9 
(A. Hamilton}, id. No. 34. at 79-80 (J. Madi- 
son): id. No. 37, at 225, 228,°232 (3. Madison). 
The founders suffered under no illusion that 
only “enlightened statesmen” would hold the 
reins of power. Jd. No. 10, at 57 (J. Madison). 
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My concerns in this case thus extend far 
beyond a disagreement over statutory inter- 
pretation. The Jimitless expansion of the 
mail fraud statute subjects virtually every 
active participant in the political process to 
potential criminal investigation and prose- 
cution. It may be a disagreeable fact but it 
is nevertheless: a fact that political oppo- 
nents not infrequently exchange charges of 
“corruption,” “bias,” “dishonesty,” or dévia- 
tion from “accepted standards of ... fair 
play and right dealing.” Every such accu- 
sation is now potentially translatable into a 
federal indictment. I am not predicting the 
imminent arrival of the totalitarian night 
or the wholesale indictment of candidates, 
public officials and party Jeaders. To the 
contrary, what profoundly troubles me js 
the potential for abuse through selective 
prosecution and the degree of raw political 
power the freeswinging club of mail fraud 
affords federal prosecutors. 


Margiotta’s crimes were carried out in 
the name of Nassau County Executive 
Ralph Caso. Without his authority, the 
mail fraud described here could not have 
been committed. Caso testified that he was 
controlled by Margiotta and did not know 
that the Wilhams Agency would have pro- 
cured insurance for smaller commissions or 
that there was a kickback scheme involved. 
Even if he lacked that specific knowledge, 
however, surely he did not think that Mar- 
Ziotta’s interest in naming the Broker of 
Record stemmed from intellectual curiosity 
about the application of actuarial principles. 
And surely the fact Caso appointed the 
Williams Agency solely at the behest of 
Margiotta and without regard to cost of 


They sought safety in checks and balances and 
a separation of powers which would prevent 
the assertion of too much power in a single 
hand. See id. No. 47 (J. Madison); id. No. 48 
(J. Madison); id. No. 49 (J. Madison or A. 
Hamilton): id. No. 50 (J. Madison or A. Hamil- 
ton); id. No. 51 (J. Madison or A. Hamilton). 
The majority decision vests federal prosecutors 
with largely unchecked power to harass politi- 
cal opponents. It may be that we should ex- 
pect only “enlightened statesmen” to hold such 
office, but. with Madison, I would prefer not to 
take such a risk. : 


ad 


insurance was a material fact which should 
have been disclosed by Caso, the County 
Executive, to the citizens of Nassau County. 
Yet Caso was not indicted. 


Even as to the partisan distribution of 
insurance commissions, the government 
concedes that Margiotta’s conduct, so far as 
relevant to mail fraud, was hardly unique; 
in fact, it was a statewide practice. For 
example, Margiotta’s Democratic counter- 
part in Long Island diverted commissions to 
brokers recommended by him when he was 
in power. One presumes he made no public 
announcement that he was doing so even 
though the practice imposed unnecessary 
costs on taxpayers. And the government 
brief states, as to insurance purchased by 
the State, “New York State employees per- 
formed all the work that a broker of record 
would perform; when policies were award- 
ed, a politically designated broker was 
named the broker for each particular policy 
and received the commission.” While the 
government seeks to distinguish this 
scheme by saying there was no sale of of- 
fice—a point irrelevant to the theory of the 
mai} fraud count*—the New York State 
scheme was, if anything, more harmful sq 
far as the taxpayers were concerned. In 


Nassau County, the Williams Agency did — 


_ perform some services in return for the 
commissions. The state practice was to pay 
state employees to do the work and distrib- 
ute the commissions to brokers who did 
nothing at all. Notwithstanding the state- 
wide existence of what-in the majority’s 
view was mail fraud, only Margiotta was 
indicted. 


6& See note J, supra. 
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crime which has no use but misuse. After 
all, the only need served by resort to mail 
fraud in these cases is when a particular 
corruption, such as extortion, cannot be 
shown or Congress has not Specifically reg- 
ulated certain conduct. But that use cre- 
ates a danger of corruption to the demo- 
cratic system greater than anything Margi-. 
otta is alleged to have done. It not only 
creates a political crime where Congress has 
not acted but also lodges unbridled power in 
federal prosecutors to prosecute political ac- 
tivists. When the first corrupt prosecutor 
Prosecutes a political enemy for mail fraud 
the rhetoric of the majority about pod 
government will ring hollow indeed. 


7. During oral argument, there were compari- 
sons to “Leonid Brezhnev” and “systems that 
are alien to our country,” statements such as 
“in Mineola, not Moscow,” and a reference to 
“a former District Attorney who was supposed 
to be enforcing the law gets convicted, he's 
paid off $2,000 a month to make sure that the 
skeletons stay in the closet.” : 


II. 
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Before NEWMAN and PRATT, Circuit 
Judges, and KELLEHER,” District Judge. 


KELLEHER, Senior District Judge. 


Solomon Weiss appeals from a judgment 
of conviction in the United States District 
Court for the Southern District of New 
York, Mary J. Lowe, J., entered on March 
13, 1984, after a jury trial. 
found guilty of three counts of mail fraud, 
18 U.S.C. § 1341, three counts of perjury, 
18 U.S.C. § 1623, and one count of racket- 
eering under the Racketeer Influenced and 


Corrupt Organizations Act (“RICO”), 18 
Weiss asserts on appeal 


US.C. § 1962. 
several yrounds for reversal: (1) that he 
was denied a fair trial because of the infil- 
tration of extra-record evidence into the 
jury deliberations; (2) that the govern- 
ment’s theory and proof at trial constituted 
a constructive amendment of the indict- 
ment; (3) that the government failed to 
establish that the defendant’s conduct vio- 
lated the mail fraud or RICO statutes; (4) 
that the prosecutor’s use of leading ques- 
tions to present the testimony of the two 
key prosecution witnesses to the grand 
jury violated his Fifth Amendment rights; 
(5) that his perjury conviction should be 
reversed because of the prosecution’s fail- 
ure to disclose a known contlict of interest 


Weiss was 


went oe 
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or defendant’s ‘target’ status at the time 
of his grand jury testimony; and (6) that 
the District Court erred by not submitting 
to the jury the issue of the materiality of 
his perjurious grand jury testimony to the 
jury. 

We affirm on all counts. 

Solomon Weiss (‘‘Weiss’’) was tried un- 
der a thirteen count indictment on charges 
of mail fraud, perjury, racketeering, and 
tax fraud. 


After three weeks of trial and four days 
of deliberation, the jury found Weiss guilty 
of seven of the thirteen counts charged in 
the indictment. Specifically, Weiss was 
convicted of: (1) one violation of the RICO 
Act, 18 U.S.C. § 1962(c); (2) three viola- 
tions of mail fraud, under 18 U.S.C. § 1341; 
and (3) three perjury violations, under 18 
U.S.C. § 1623. Weiss was acquitted of one 
count of mail fraud and of four counts of 
tax fraud, 26 U.S.C. § 7206(2). 


By various post trial motions, defendant 
asserted each of the contentions here 
presented, including alleged contamination 
of the jury. After an extensive hearing on 
the prejudicial effects of this alleged con- 
tamination, the District Judge ruled that 
the jury had ample independent evidence to 
convict Weiss and denied that motion. Ad- 
ditionally, all of the defendant’s post trial 
motions were denied. 


* The Honorable Robert J. Kelleher of the United 
States District Court for the Central District of 


California, sitting by designation. 


On March 13, 1984, Weiss was sentenced 
to concurrent five-year terms of probation. 
As part of his conviction under the RICO 
Act, Weiss was ordered to disgorge 14,898 
shares of Warner Communications, Inc. 
(‘Warner’) common stock and 359 Warmer 
warrants, valued at approximately $412,- 
000. Finally, Weiss was fined a total of 
$58,000. 

The principa} question before the jury 
was the relatively narrow issue as to which 
side proved more behevable. The govern- 
ment presented testimony of Leonard 
Horowitz (“Horowitz”) and Jay Emmett 
(‘Emmett’) that Weiss had arranged for 
ibeit cash rebates to flow from vanous 
stock purchases and from false invoices. 
The evidence revealed that Weiss had tak- 
en this cash and created a secret cash fund, 
and had forged documents to disguise the 
existence of this fund. The defense put 
great emphasis on the lack of credibility of 
Horowitz and Emmett. The jury found in 
favor of the government upon substantial 
supportive evidence. 


The First Stock Purchase Transaction 


In 1972 Horowitz became involved in a 
plan to establish a live entertainment the 
ater, the Westchester Premier Theatre 
(“WPT” or “Theatre”). In May and June 
of 1973, WPT conducted an initial public 
stock offering in order to raise capita). 
The stock sold sluggishly so Horowitz of- 

_ fered secret inducements to select purchas- 
ers of WPT shares. 


Horowitz approached Emmett, a close 
friend and Vice President of Warner, and 
offered him 10,000 shares of WPT for $75,- 
000. Emmett chose to decline, but went to 
Steven Ross, Chairman of the Board of 
Warner, with the offer. Ross responded 
that Weiss, at that time the Assistant Trea- 
surer for Warner, might be interested in 
the transaction. Emmett introduced Weiss 
to Horowitz, who then proposed the same 
dea]. Weiss proposed a counteroffer 
where Warner would buy 20,000 shares of 
WPT stock for $150,000 if WPT would 
“kick back” $100,000 to Warner. Pursuant 
to this arrangement, Horowitz ysave Weiss 


$50,000 in cash on the spot and promised to 
pay Weiss $50,000 at a later date. 


Approximately one month later the 
agreement was modified because WPT was 
unable to produce an additional $50,000 in 
cash, the amount owed under the original 
agreement. Weiss agreed to Issue $50,000 
in Warner checks to Horowitz in exchange 
for $20,000 in cash. Weiss directed Horo- 
witz.to prepare a false, back-dated invoice, 
purportedly from Dennis Konner (‘‘Kon- 
ner”), an attorney, to make it appear that 
legal services had been performed. 


The Second Stock Purchase Transaction 


In July of 1973, Horowitz and Weiss 
entered into a second stock purchase agree- 
ment. Under the terms of this new trans- 
action, Warner was to purchase an addi- 
tional 20,000 shares of WPT stock for 
$100,750 and, in exchange, receive a $100,- 
000 rebate when the theater opened in ear- 
ly 1974. WPT’s plans to open in early 1974 
fell through and Horowitz renegotiated the 
deal with Weiss. Weiss and Horowitz de- 
vised a new scheme to garner cash for the 
fund. Between 1974 and 1977, Weiss 
would induce Warner to issue ten checks to 
Horowitz, and then Horowitz would deliver 
increments of the $100,000 debt to Weiss. 
Using various modes of operations, Warner 
issued ten bogus checks totalling $171,950 
and Horowitz returned $100,000 in cash to 
Weiss. To make these payments appear 
legitimate, Weiss created false documents 
in Warner’s accounting system and had a 
plagiarized report created and filed with 
Warner. 

In sum, Warner paid out over $470,000 
for non-performed services and for stock of 
questionable value. In return, Weiss re- 
ceived $170,000 in cash and 40,000 shares 


‘of WPT stock, which cost about $250,000. 
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On paper, Warner’s net loss stood at ap- 
proximately $50,000. 
The Basis for the Perjury Charges 


After Horowitz received a letter from 
Weiss, of October 23, 1973, he prepared the 
Kenner bill for unperformed legal services 
and back-dated it to July 11, 1973. The bill, 
filed with Warner bears the signature “J. 
Emmett.” At trial, a handwriting expert 


identified the Emmett signature as written 

_ by Weiss. Other experts testified that the 
signature on the Konner bill was not the 
signature of Jay Emmett. 


At trial Weiss testified that he wrote the 
October 23 letter prior to realizing that 
Warner had received the bill. Weiss also 
claimed that Emmett had directed him to 
issue a $30,000 check to Konner. Further, 
Weiss contended that Emmett had instruct- 
ed him to write to Konner in order to 
obtain the bill for legal services performed 
by Konner’s firm while working on differ- 
ent deals for Warner. Yet on April 10, 
1978, in an appearance before a grand jury, 
Weiss’s testimony contained certain con- 
trary statements. There, Weiss claimed 
that he had prepared the July 26, 1973 
check based directly on the Konner bill of 
July 11, 1973. Additionally, Weiss denied 
that Horowitz and the Konner bill were in 
any way connected. The _ indictment 
charged that several of Weiss’s statements 
to the grand jury were perjurious. Sub- 
stantial evidence, including Weiss’s contra- 
‘dictory trial testimony, support these alle 
gations. 


Except for his contention that a construc- 
tive amendment of the indictment occurred, 
we find little merit in appellant’s conten- 
tions. We shall discuss first the Jesser 
grounds before proceeding to consideration 
of the more substantial issue of whether 
there existed error in any variation be- 
tween the charges made and the proof of- 
fered by the government. 


* ke € 
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The Sufficiency of Proof of Mail Fraud 


Appellant argues that his participation in 
the creation of a cash fund does not consti- 


-tute a fraud in violation of the mail fraud 


statute? nor of RICO. Appellant contends 
that there was no evidence at trial that any 
cash was misappropriated from Warner. 
He alleges that the cash fund theory con- 
jured up by the government contemplated 
neither harm nor injury to Warner or to its 
stockholders, nor involved the use of the 
cash fund for any improper purpose. The 
appellant claims that the corporate cash 
fund was presumptively used for the bene 
fit of the corporation, thereby defeating 
any obligation to disclose to the stockhold- 
ers the creation of the cash fund. Finally, 
the appellant argues that the mail fraud 
statute applies only when a party personal- 
ly benefits from the misappropriation of 
funds. 


An employee’s breach of a fiduci- 
ary duty, standing alone, will not support a 
mail fraud violation. Rather, the govern- 
ment must also prove that while under a 
duty to disclose material information to his 
employer, an employee failed to do so. 
United States v. Barta, 635 F.2d 999, 1006 


3. Section 134] prohibits “any scheme or artifice 
to dcfraud, or for obtaining moncy or property 
by means of falsc or fraudulent pretense or 

18 U.S.C. § 1345 (1976). 


promiscs.” 


(2d Cir.1980), cert. dented. 450 US. 998, 
10} S.Ct. 1703, 68 L.Ed.2d 199 (1981). 
Thus, the statute is violated when a fiduci- 
ary fails to disclose material information 
‘which he is under a duty to disclose to 
another under circumstances where the 
non-disclosure could or does result in harm 
to another.” United States v. Siegel, 717 
F.2d 9, 14 (2d Cir.1983) (quoting United 
States v. Bronston, 658 F.2d 920, 926 (2d 
Cir.1981), cert. dented, 456 U.S. 915, 102 
S.Ct. 1769, 72 L.Ed.2d 174 (1982) (emphasis 
added). 


Y.-. While the government mrst show 
that some harm or injury was contemplated 
by the scheme, it need not show that “di- 
rect, tangible economic loss resulted to the 
scheme’s intended victims.”” Stegel, supra, 
at 14; see United States v. Newman, 664 
F.2d 12 (2d Cir.1981), cert. denied, ——- US. 
——, 104 $.Ct. 193, 78 L.Ed.2d 170 (1983). 
Violations of the mail fraud statute may be 
based on artifices which do not deprive any 
person of money or other forms of tangible 
property. United States v. Margiotta, 688 
F.2d 108, 121 (2d Cir.1982), cert. denied, 
461 U.S. 913, 103 S.Ct. 1891, 77 L.-Ed.2d 282 
(1983). Further, the government need not 
prove that the fraudulent actors actually 
benefited from their deception. Jd. 


; Appellant’s argument that he did 

“hot violate the mail fraud statute because 
his creation of the cash fund was not ille 
gal, was not intended to harm Warner or 
its shareholders, and did not lead to any 
personal gain presents a close question. 
We have held, however, that there need not 
be a direct showing that the wrongful act 
was harmful, per se, to the corporation. 
Siegel, supra. In Siegel, two executive 
officers were charged with violations of the 
wire fraud statute, 18 U.S.C. § 1343 (1976), 
because of their participation in the cre- 
aton of a cash fund. The scheme involved 
unrecorded cash sales of merchandise that 
had been closed out, marked down for 
clearance, or returned as damaged. The 
indictment charged the defendant with cre 
ating the illicit fund in order to bribe union 
officials and to increase personal coffers. 
Id. at 10-11. 
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In Sregel defendants defrauded the cor- 
poration and its shareholders by deliberate- 
ly concealing and by failing to account for 
the sales of all corporate property and mer- 
chandise. The government theorized that 
such acts by top corporate officers defraud- 
ed the corporation and its shareholders, 
and violated the executives’ fiduciary duty 
to act honestly and faithfully. /d. at 13. 

Attempting to distinguish Sregel, Weiss 
argues that the government presented no 
evidence that the Warmer cash fund was 
actually used for his own personal enrich- - 
ment. Weiss contends that without such 
an affirmative showing by the government, 
he cannot be convicted of a mail fraud 
violation. Weiss, however, misunderstands 
the scope of Szegel. 


The reviewing court was satisfied with 
the evidence proffered by the government: 
a misappropriation of corporate funds cou- 
pled with the use of such funds for a 
non-corporate purpose. The government 
presented evidence that Siegel and Abrams 
had pocketed some of the funds and had 
used other amounts to bribe union officials. 
The court noted, however, that there was 
“Nittle, if any, direct evidence to show that 
Siegel and Abrams used the cash proceeds 
for other than corporate purposes....” 
id. at 15. Yet, the court determined that 
there was ‘sufficient evidence from which 
the jury could reasonably have concluded 
that the defendants received the cash pro- 
ceeds and used them for non-corporate pur- 
poses in breach of their fiduciary duties” 
and in violation of the wire fraud statute. 
fd. at 14. 


Our case is within the ambit of the hold- 
ing in Siegel. There is no requirement that 
the government prove that the misappropri- 
ated funds were used by Weiss for his own 
enrichment. Rather, evidence of a non-cor- 
porate purpose, explicitly or implicitly de- 
rived, will satisfy the requirements of Ste- 
gel. There was no direct evidence offered 
concerning the final destination of the mis- 
appropriated funds. However the jury 
could reasonably have concluded that the 
disbursement of corporate funds for fake 
feasibility studies and fake invoices for 


non-rendered services established non-cor- 
porate use of the funds. Indeed the record 
here, as in Siegel, allowed the jury to ‘have 
drawn a justifiable inference that defend- 
ants used the scheme for their own bene- 
fit”’ Jd. at 15. With the evidence present- 
ed here, a jury could, at the very least, 
infer that the diversion of corporate funds 
by Weiss was for a non-orporate purpose. 
This is sufficient to bring the case within 
the holding in Siegel. 


: Weiss formulated an elaborate 
plan, involving phony cash-generating 
transactions, to disguise the fund from the 
shareholders at Warner. He created fake 
feasibility studies and bogus tasks for real 
estate “consujtants,” issued checks for 
non-performed legal services, and pur- 
chased large amounts of speculative stock. 
The District Court found that the scheme 
to create a cash fund via the acceptance of 
kickbacks, the conversion of corporate as- 
sets into non-performed services, and the 
creation of false and fraudulent documents 
to conceal] and disguise these illicit transac- 
tions were unquestionably acts of fraud on 
the corporation. We agree with this find- 


ing. 


The appellant’s remaining duo 
of contentions against his conviction under 
the mai] fraud statute can be readily dis- 
patched. First, Weiss claims that he was 
not an “officer” of Warner, thus owing no 
duty to disclose the cash fund to the share- 
holders. On review of the record, this as- 
sertion cannot be taken seriously. Finally, 
Weiss contends that he was acting under 
the direction, and with the approval, of his 
superiors. Consequently, he asserts that 
no conflict between his fiduciary duty to 
his employer and his participation in the 
cash fund scheme arose. Once more, the 
District Court properly rejected this argu- 
ment, noting that regardJess of the fact 
that higher officials directed the wrongful 
acts, the harm was no less injurious to the 
corporation. See Goldberg v. Meridor. 567 
F.2d 209, 237 (2d Cir.1977). 
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In sum, appellant’s attempts 
guish the facts of his case from the law of 
mail fraud fails on all counts. 

* * # 
The Constructive Amendment of 


the A 
pellant’s Indictment e 


The appellant claims that his conviction 
on the mail fraud and RICO counts should 
be reversed because the government's the 
ory and proof at trial “radically departed” 
from the charging terms of the indictment. 
Specifically, Weiss argues that the “plain 
import” of the indictment Suggests that he 
was charged with fraudulently concealing 
from Warner shareholders his acceptance 
of bribes and his conversion of corporation 
assets, personally enriching himself at the 
shareholders’ expense. Weiss contends 
that the government abandoned this theory 
at trial and adopted a “cash fund” theory, 
accusing Weiss of breaching his fiduciary 
duties to Warner shareholders by fraudu- 
lently accepting cash on Warner’s behalf. 
The appellant claims that the great discrep- 
ancy between the government’s “breach of 
duty” theory at trial and the indictment’s 
“bribe and conversion” theory violated his 
Fifth Amendment rights by precluding the 
Jury from convicting him on the offense for 
which he was indicted. Further, the appel- 
lant argues that his lack of knowledge con- 


cerning the cash fund theory until trial 
severely prejudiced his timely preparation 
of an adequate defense. 


The government argues that the cash 
fund evidence presented: at trial matched 
the proof placed before the grand jury. 
The government contends that this consist- 
ent presentation refutes the appellant’s al- 
Jegation of shifting theories. Further, the 
government asserts that statements in a 
bill of particulars ten months prior to trial 
refute Weiss’s claim that he was surpnsed 
by the cash fund theory at trial. Finally, 
the government argues that Weiss waived 
any “variance of theories” claim because 
he failed to object to any cash fund evi- 
dence or related instructions at any time 
during the proceedings. 


A criminal defendant has a sub- 
stantive nghbt to be tried only on the 
charges contained in the indictment re 
turned by the grand jury. Ex parte Bain, 
12] US. 1,7, 7 S.Ct 781, 784-85, 30 L.Ed. 
849, 852 (1887); Stirone v. United States, 
361 U.S. 212, 216-17, 80 S.Ct. 270, 273, 4 
L.Ed.2d 252, 256 (1960). 


“An amendment of the indictment 
occurs when the charging terms of the 
indictment are ajtered, either literally or in 
effect, ... [while a] rariance occurs when 
the charging terms of the indictment are 
Jeft unaltered, but the evidence offered at 
trial proves facts materially different from 
those alleged in the indictment.”” United 
States v. Pelose, 538 F.2d 41, 45 n. 8 (2d 
Cir.1976) (quoting Gaither v. United 
States, 413 F.2d 1061, 1071 (D.C.Cir.1969)) 
(emphasis in original). While variances are 
subject to the harmless error rule and re- 
quire a showing of prejudice to the defend- 
ant, United States vr. Garguilo, 534 F.2d 
59 (2d Cir.1977), constructive amendments 
are generally considered prejudicial per se. 
See United States v. Crocker, 568 F.2d 
1049, 1060 (3d Cir.1977); United States rv. 
Beeler, 387 F.2d 340, 342 (6th Cir.1978), 
cert. denied, 454 U.S. 860, 102 S.Ct. 315, 70 
L.Ed.2d 158 (198]). 


There is considerable confusion 
what constitutes a constructive amendment 


as to 
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of an indictment as opposed to a variance 
of an indictment. Strrone v. United 
States, supra, is the case most often cited 
by defendants arguing either that a con- 
structive amendment or a variance of the- 
indictment occurred; yet Stirone does not 
specifically address this distinction. The 
definition noted above has been set forth in 
the decisions of several circuits, including 
this circuit. 


The appellant contends that the rule 
against a variance or a constructive amend- 
ment of an indictment has been frustrated 
by the government. See generally United 
States v. Lemire, 720 F.2d 1327 (D.C.Cir. 
1983), cert. dented, —- U.S. ——, 104 S.Ct. 
2678, 8] L.Ed.2d 874 (1984); United States 
v. Beeler, supra; United States v. Silver- 
man, 430 F.2d 106, 111 (2d Cir.1970), cert. 
denied, 402 U.S. 953, 91 S.Ct. 1619, 29 
L.Ed.2d 123 (1971). -We reject this conten- 
tion, and find that both the government’s 
theory and the proof offered at trial fairly 
reflect the charges set forth in the indict- 
ment. 


A defendant is deprived of his 
right to be tried only on the charges re- 
turned by a grand jury if the prosecution’s 
proof or theory constitute a modification at 
trial of an essential element of the offense 
charged. See Lemire, 720 F.2d at 1345, 
Watson v. Jago, 558 F.2d 330, 334 (6th 
Cir.1977); Silverman, 430 F.2d at 100. 


.. In this case the indictment charged 
that Weiss “‘did secretly and corruptly ex- 
tract and accept cash bribes ... [and] 
caused Warner to purchase common stock 
in the Westchester Premiere Theatre ..., 
thereby violating [his] fiduciary duties to 
Warner and its shareholders to provide 
honest and faithful services, undivided Joy- 
alty and to perform [his] executive obliga- 
tions in good faith and exclusively in the 
best financial interest of Warner and its 
shareholders.” 


The indictment also charged Weiss with 
“secretly and corruptly siphon[ing} and 
convert[ing] approximately $221,950 in 
checks which belonged to Warner and its 
shareholders and with knowmyty 


cnusing “fraudulent documents to be pre- 
pared” in order to make it “appear that the 
checks ... were being paid to third parties 
for services rendered to Warner” when in 
fact Weiss knew ‘‘said services were non- 
existent.” 

Finally, Weiss is charged with “having 
devised a scheme and artifice to defraud 
Warner and its shareholders and [with] ob- 
taining money from Warner and its share- 
holders by means of false and fraudulent 
pretenses, representations and promises, 
unlawfully, wilfully and knowingly ... for 
the purpose of executing said scheme and 
artifice. ...” 


In his opening statement, the prosecutor 
told the jury that the government’s evi- 
dence should show that Weiss and other 
Warner executives “‘schemed to defraud 
the company of their duty to provide hon- 
est and faithful services to the company’s 
stockholders by creating a cash fund of 
approximately $170,000.” The prosecutor 
stated that the cash fund “was created out 
of bribes, phony invoices, false, fraudulent 
and misleading documentation, and Warner 
checks for nine [sic] existent services.” 
Clearly, the prosecutor’s opening statement 
tracked almost exactly the indictment. 
Similarly, the evidence presented at trial 
showed that Weiss procured $50,000 in 
cash in exchange for arranging the pur- 
chase of WPT stock, and received $100,000 
in cash in exchange for issuing Warner 
checks for non-existent services. Again, 
the proof at trial closely followed the terms 
of the indictment. | 


After summarizing the essential allega- 
tions of the indictment, the District Court 
instructed the jury, in pertinent part: 

[1) The first element of [mail fraud] is 
the existence of a scheme to defraud 
or to obtain money or property by 
means of false or fraudulent pretenses 
or representations. 

{2] [T]he government contends that the 
fraudulent scheme was the creation of 
the cash fund at Warner. 

[3] [If you do find beyond a reasonable 
doubt that a cash fund as alleged exist- 
ed at Warner, then you must go on to 


dehberate upon the second element of 
the offense of mail fraud. 

{4} The second element requires that 
the government establish beyond a rea- 
sonable doubt that this defendant wil- 
fully and knowingly participated in the 
fraudulent scheme with knowledge of 
its unlawful purposes and in further- 
ance of its unlawful objectives. 


The appellant argues that the elements 
of the offense proved at trial had nothing 
to do with bribery or with conversion; or 
with the fraudulent concealment of cash 
accruing to Weiss as bribes or as converted 
assets, and that the cash fund theory re 
ferred to by the District Court altered an 
essential element of the crime. This argu- 
ment has a superficial appeal because: (1) 
the trial judge did instruct the jury that it 
had to find that a cash fund existed in 
order to proceed to the second element of 
the crime; and (2) the words ‘‘cash fund” 
are not actually mentioned in the indict- 
ment. 


The appellant’s argument must fail, how- 
ever, when viewed in light of the totality 
of the evidence at trial. First, the cash 
fund evidence presented at trial was virtu- 
ally identical to the proof that was before 
the grand jury. Contrary to the appel 
Jant’s contention, the government never de 
parted from its claims in the indictment 
that Weiss received $70,000 in cash bribes 
in exchange for Warner’s purchase of WPT 
stock and that Weiss received $100,000 in 
cash in exchange for the issuance of phony 
checks. While the use of the words “‘brib- 
ery” and “conversion” may not have com- 
ported with their textbook definitions, the 
government continued to characterize the 
allegedly fraudulent transactions in these 
terms throughout the trial. Moreover, al- 
though the face of the indictment does not 
refer to a cash fund, government witness 
Emmett testified both before the grand 
jury and at tria] that he had “put Horowitz 
in touch with Solomon Weiss [because] 
Horowitz could be helpful with regard to 
the Warner cash fund.” (emphasis added). 
Finally, it is clear that the trial judge’s 
reference to the creation of a “cash fund” 
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in the court’s charge to the jury was noth- 
ing more than a shorthand expression for 
the fraudulent scheme outlined and 
charged in the indictment. 


-..-~ AppelNant also argues that a con- 
structive amendment occurred because the 
“plain import” of the indictment was that 
Weiss personally enriched himself at the 
expense of the Warner shareholders. We 
must reject this interpretation. The lan- 
guage of the indictment is conspicuously 
silent on the ultimate destination of the 
fraudulently obtained funds. Nothing in 
the definition or the generally accepted 
meaning of a “bribe”, commercial or other- 
wise, would preclude the grand jury from 
assuming that the monies ended up some 
where other than in Weiss’s pockets. _ 

Frankly, the cash fund evidence did not 
change the theoretical basis of the fraudu- 
lent scheme. Rather, as the trial court 
concluded, “{t]he cash fund proof offered 
at trial was not an alternative theory, but 
simply traced the proceeds of the illegal 
scheme.” 579 F.Supp. at:1244. Finally, 
the cases cited by the appellant in support 
of his constructive amendment argument 
are distinguishable. 


In Stirone v. United States, 361 US. 
212, 80 S.Ct. 270, 4 L.Ed.2d 252 (1960), the 
defendant was indicted for, and convicted 
of, interference with interstate commerce 
under the Hobbs Act. The indictment iden- 
tified “interstate commerce” as the impor- 
tation of sand into the state for use in the 
construction of a steel mill. The trial judge 
instructed the jury, however, that it could 
convict the defendant for interference with 
the importation of sand or with the expor- 
tation of steel. The Supreme Court re 
versed the conviction, stating that “when 
only one particular kind of commerce is 
charged to have been burdened, a convic- 
tion must rest on that charge and not on 


6. Cf. United States v. Miller,-715 F.2d 1360, 
1362-63 (9th Cir.1983), modified, 728 F2d 1269, 
1270 (9th Cir.), cert. granted, — U.S. ——, 105 
S.Ct. 78, 83 L_Ed.2d 26 (1984) (defendant indict- 
ed for violation of mail fraud statute by devising 
scheme to defraud insurcr by knowing of and 
consenting to false burglary, then inflating 
amount of claimed Joss, and jury convicted 
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another ....” /d. at 218, 80 S.Ct at 273, 4 
L.Ed.2d at 257-58.§ 


Unhke Stzrone, Weiss’s conviction does 
not rest on an expansive reading of his 
indictment by the District Court. The 
charges in the indictment against Weiss 
were specific as to the dates of transac- 
tions, the amounts involved, and the identi- 
ty of the participants. The government’s 
proof covered each of the three types of 
fraudulent conduct. that formed the basis 
of the overall scheme—accepting cash 
bribes in return for purchasing Theatre 
stock, issuing phony checks in exchange 
for cash payments, and preparing fraudu- 
lent documents to conceal the conversion of 
Warner checks. And, the lower court 
charged the jury with a succinct synopsis 
of the indictment. Thus, appellant’s claim 
that Sitrone should apply here is invalid. 


Along similar lines, this court rec- 
ognizes that an amendment or variance 
which does not alter an essential element 
of the charge may still deprive the defend- 
ant of an opportunity to meet the prosecv- 
tors case. See Berger v. United States, 
295 US. 78, 55 S.Ct. 629, 79 L.Ed.2d 1314 
(1935), Lemire, supra. As noted above, 
the appellant argues that he could not pre 
pare a defense to the charges under the 
indictment because the government never 
apprised him of the “cash fund” theory 
prior to trial. Specifically, the appellant 
contends that his defenses to the charges 
of bribery and conversion were inapplicable 
to the cash fund theory. 


- 4. We reject the appellant’s argument 
that he was prejudiced in the preparation 
of his trial strategy by a surprise shift in 
the government’s theory of the case. The 
record proves otherwise. First, the cash 
fund theory was set forth in unequivocal 
terms at the time of the government’s 


based solely on evidence of inflating claim, con- 
viction could not be sustained); but sce United 
States v. Wright, Nos. 742 F.2d 1215, 3219 (9th 
Cir.1983) (An amcndment is made when the 
court instructs the jury on a violation that is not 
charged in the indictment but that 3s consistent 
with the truth adduced at trial. ...”). 


opening statement, throughout the remain 
der of the trial, and in the jury charge 
conference; yet at no time did the defend- 
ant raise an objection to the evidence or to 
the instructions regarding this theory, nor 
did the defendant ever request a contnu- 
ance of trial on grounds that he had not 
been given adequate notice of the govern 
ment’s case. 


The government argues that Weiss 
waived any variance claim by failing to 
take exception to any evidence or instruc- 
tion on the cash fund. In making this 
argument, the government does not con- 
tend that the alleged shift in a cash fund 
theory at trial constitutes a variance rather 
than a constructive amendment; rather, it 
altogether ignores the distinction. Weiss 
asserts that his case is the first true con- 
structive amendment case to reach this 
court, and argues that reversal is required, 
notwithstanding the appellant’s failure to 
raise the claim. below. This circuit has 
been reluctant to construe an_ alleged 
“shift” in the government’s theory or proof 
as a constructive amendment that would 
require reversal of a conviction ‘‘without 
regard to whether defendant was preju- 
diced by a difference between the indict- 
ment and the proof.” United States v. 
Heimann, 105 F.2d 662, 665-66 (2d Cir. 
1983). See United States v. Sindona, 636 

F.2d 792 (2d Cir.1980), cert. denied, 451 
U.S. 912, 101 S.Ct 1984, 68 L.Ed.2d 302 
(1981). Rather, this circuit has treated any 
differences between the indictment and the 
proof as variances which do not require 
reversal absent a showing that the variance 
caused substantial prejudice to the defend- 
ant. See United States v. Knuckles, 581 
F.2d 305, 312 (2d Cir.), cert. dented, 439 
U.S. 986, 99 S.Ct 581, 58 LEd.2d 659 
(1978); Sindona, 636 F.2d at 798. While 
we decline to resolve the issue on the basis 
of waiver, the appellant’s failure to object 
militates against any argument that he was 
surprised by or not prepared to defend 
against the cash fund theory. 


Second, the appellant does not dis- 
pute the fact that ten months prior to trial, 
the government informed him that it would 


not claim that he had kept any of tne 
money for his own personal use. Thus, 
while the yovernment continued to refer to 
the cash payments Weiss received as “cash 
bribes,” Weiss was on notice well before 
trial that “conventional” bribery was not 
part of the yovernment’s case. 

Finally, the appellant impheitly argues 
that his defenses were appropriate against 
charges of bribery and of conversion but 
not against a charge of creating a cash 
fund. On appeal, Weiss contends that he 
established the cash fund pursuant to or- 
ders from his superiors, and that he never 
personally retained any of the cash. Yet 
Weiss never presented such claims at trial. 
Rather, Weiss testified in his own defense 
that he knew nothing either about a 
scheme to sell Theatre stock or about a 
plan to establish a cash fund at Warner, 
that he never received any cash payments, 
and that he issued Warner checks only 
upon the authorization of his superiors. 
Had the jury been persuaded by these 
statements, the appellant would have been 
acquitted under the cash fund theory; the 
second element of the charged offense— 
the knowledge of and participation in cre- 
ation of the cash fund—would have been 
lacking. 


‘~.. he record clearly establishes that 
the appellant had adequate notice of the 
nature of the charges against him. Fur- 
ther, Weiss never objected to the govern- 
ment’s theory that his knowing participa- 
tion in the fraudulent creation of a cash 
fund constituted a mail fraud violation. 
His testimony disavowing any such knowl- 
edge presented the jury with a credibilty 
contest between the appellant and the wit- 
nesses of the government. Weiss lost. 
Accordingly, we hold that he had reason- 
able notice of the government’s theory and, 
therefore, had and utilized the opportunity 
to contest on this ground and was not 
substantially prejudiced in his trial prepara- 
tions. 

In sum, we reject the appellant’s argu- 
ment that the government’s presentation of 
the cash fund theory constituted a con- 
structive amendment of the indictment. 
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The fraudulent scheme detailed in the in- 
dictment and proved at trial were one and 
the same; the term ‘cash fund” was mere- 
ly used as a shorthand expression for the 
sum total of the fraudulent transactions 
comprising the scheme. The cash fund evi 
dence offered at trial did not act as an 
alternative theory, but simply traced the 
proceeds of the illegal scheme. Finally, we 
conclude that to the extent that there was 
any variance between the indictment and 
the proof, it was not so substantial as to 
cause prejudice to Weiss. 


CONCLUSION 
The judgment of the District Court is 
affirmed on a]} counts. 


JON O. NEWMAN, Circuit Judge, dis- 
senting in part: 

Believing that an unconstitutional. con- 
structive amendment of the indictment oc- 
curred at appellant’s trial, I respectfully 
dissent from those portions of the major? 
ty’s opinion and resulting judgment that 
affirm the RICO and underlying mail fraud 
convictions. In recent years, this Court 
has tolerated an extraordinary expansion 
of mail and wire fraud statutes to permit 
federal] prosecution for conduct that some 
had thought was subject only to state crim- 
inal or civil Jaw.’ That “inexorable expan- 
sion,” United States v. Siegel, 717 F.2d 9, 
24 (2d Cir.1983) (Winter, J., dissenting in 
part), has been questionable on its own 
terms, but whether we have rewritten the 
federal fraud statutes or only permitted 
prosecutors to apply the imprecise terms of 
these statutes in imaginative ways, there 
can be little doubt that the modern scope of 
federal fraud statutes now covers an ex- 
tremely broad range of conduct. The cur- 
rent breadth of these statutes makes it 
especially important that in fraud prosecu- 
tions courts vigilantly enforce the Fifth 
Amendment requirement that a person be 


tried only on the charges contained in the 
I. See, ¢.g., United States v. Siegel, 117 F.2d 9 (2d 
Cir.1983); United States v. Margiotia, 688 F.2d 
108 (2d Cir.1982), cert. denied, 461 U.S. 933, 103 
S.Ct. 1891, 77 L_Ed.2d 282 (1983); United States 
v. Newman, 664 F.2d 12 (2d Cir.1981); United 
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indictment returned by the grand jury. A 
criminal statute of broad scope creates 
some risk that conduct will be punishable 
even though the perpetrator may have 
doubted in good faith that his actions fell 
within the coverage of the statute. To that 
apparently tolerable risk is added a wholly 
unacceptable and unconstitutional risk 
when the prosecutor describes one type of 
actionable conduct in the indictment and 
then convicts the defendant for significant- 
ly different conduct. I believe that the 
RICO and mail fraud convictions obtained 
in this case are an egregious example of a 
constructive amendment of an indictment, 
in violation of the Fifth Amendment. 


The core allegation of the RICO and the 
predicate mail fraud counts against Solo- 
mon Weiss was his participation in a 
scheme to defraud. The scheme charged in 
the indictment was a scheme to extract 
bribes and convert corporate checks. The 
scheme for which Weiss stands convicted, 
however, was a scheme to create a cash 
fund for his corporate employer. Since the 
alleged extraction of bribes and conversion 
of corporate funds were alleged to be in 
breach of the defendant’s fiduciary duties 
to his corporate employer, the plain implica- 
tion of the indictment is that the bribery 
and conversion were accomplished to the 
detriment of the corporation. However, 
creation of the cash fund, for which Weiss 
was convicted, was indisputably for the 
benefit of the corporation. The two 
schemes are fundamentally different in 
their nature and their effect. They may 
even be different in their criminality, since 
bribery and conversion of corporate funds 
are undoubtedly unlawful, whereas cre- 
ation of a cash fund for a corporation’s 
benefit may not be. To appreciate what 
happened in this case one must examine 
first the precise terms of the indictment 
and then the prosecution’s case as present- 
ed to the jury. 


States v. Bronston, 658 F.2d 920 (2d Cir.198}), 
cert. denied, 456 U.S. 915, 102 S.Ct. 1769, 72 
LEd.2d 374 (1982); Untred States v. Von Barta, 
635 F.2d 999 (2d Cir.1980), cert. denied, 450 U.S. 
998, 103 S.Ct. 1703, 68 LEd.2d 199 (1981). 


The indictment charged in Count 1 a 
RICO offense, 18 U.S.C. & 1962(c) (1982), 
accomphshed through a series of mail 
fraud violations, 18 U.S.C. § 1341 (1982). 
Counts 2 through 5 alleged the mail fraud 
violations, consisting of the mailing of four 
Jetters in the execution of a scheme to 
defraud. The scheme is described in three 
paragraphs of Count 1, under the heading 
“Object of the Scheme.” These para- 
* graphs: are. realleged. in the mail fraud 
counts. The first object of the scheme was 
that Weiss and others “did secretly and 
corruptly extract and accept cash bribes in 
return for which they caused Warner to 
purchase common stock in the Westchester 
Premier Theatre _.. thereby violating their 
fiduciary duties to Warner and its share 
holders....”” Indictment, Count J, 14. 
The second object was that Weiss and oth- 
ers ‘did secretly and corruptly siphon and 
convert approximately $221,950 in checks 
which belonged to Warner and its share 
holders, thereby violating their fiduciary 
duties to Warner and its shareholders... .” 
Id. 15. The third object was that “in order 
to siphon and to convert the checks from 
Warner and to conceal the fraudulent con- 
version of those checks,’”’ Weiss and others 


“did cause fraudulent documents to be pre-_ 


pared”, the “documents represented ... 
that.the checks... were being paid to third 
parties for services rendered to Warner” 
when in fact the “services were non-exis- 
tent.” Jd. 16. The scheme charged in the 
indictment is plainly a scheme to accept 
bribes and to convert corporate funds, with 
false check entries made to conceal the 
conversion. A further paragraph of the 
indictment, headed ‘Methods and Means,” 
details various check and cash transactions 
between Warner and Westchester Premier 
Theatre (“WPT”) or persons associated 
with WPT. 


The indictment makes no mention of a 
scheme to create a cash fund for Warner. 
It is not just a matter of omitting the 
precise words “cash fund.” The indictment 
gives no indication whatever that Warner 
ever had a cash fund or that the purpose or 
effect of the scheme was to assemble a 
corporate cash fund. In fact, the detailed 


allegations of the “Methods and Means” 
paragraph plainly charge that Weiss, not 
Warner, ended up with the $170,000 cash 
obtained as a result of the scheme describ- 
ed in the indictment: “defendant, SOLO- 


’ MON WEISS, secretly and fraudulently ac- 


cepted a $50,000 cash bribe,” id 1 7(a); 
“defendant, SOLOMON WEISS, accepted 
$20,000 in cash,” id. %7(c); ‘‘defendant, 
SOLOMON WEISS, ... received ... $100,- 


. 000 in cash,” zd. 1 7(h). 


At trial, the very first description of the 
crime that the jury heard was the following 
statement in the prosecutor’s opening: 
“The government’s evidence in this case 
will show that over a six-year period, cer- 
tain high executives at Warner Communi- 
cations, this nation’s largest entertainment 
corporation, schemed to defraud the compa- 
ny of their duty to provide honest and 
faithful services to the company’s stock- 
holders by creating a cash fund of ap- 
proximately $170,000. (Emphasis added). 
The prosecutor then detailed what his evi- 
dence would be concerning what he now 
called “the Warner cash fund.” The cash 
that the indictment had accused Weiss of 
receiving was now described as received by 
Weiss “‘on behalf of Warner.” 


The prosecutor's evidence detailed pre 
cisely how Weiss participated in adding 
cash to the Warner cash fund. His involwe- 
ment began shortly after Leonard Horo- 
witz, a stock broker interested in raising 
capital for WPT, approached Jay Emmett, 
a Warner vice-president, and offered him 
$50,000 in a brown paper bag as a “‘loan,” 
if Emmett would buy 10,000 shares of 
WPT stock. Emmett declined for himself 
but took the proposal to Steven Ross, War- 
ner’s chairman. Ross told Emmett that 
Warner could not accept the loan but that 
Horowitz ‘ought to meet with Sol Weiss 
and maybe [h]e could be helpful in the 
Warner cash fund.” The balance of the 
evidence showed just how helpful to the 
Warner cash fund Weiss could be. : 


Initially, Weiss arranged for Warner to 
purchase 20,000 shares of WPT stock for 
$150,000, and WPT kicked back $50,000 in 
cash to Warner and promised an additional 
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$50,000. When WPT defaulted on its 
promised kickback, Weiss secured for War- 
ner $20,000 of the anticipated $50,000 cash 
by issuing. $50,000 of checks for non-exis- 
tent services to persons associated with 
WPT who returned to Warner $20,000 in 
cash. Subsequently Weiss arranged for 
Warner to buy an additional] 20,000 shares 
of WPT stock for $100,750, and WPT prom- 
ised to kick back an additional $100,000 in 
cash. When WPT defaulted on this second 
kickback obligation, Weiss secured the 
$100,000 in cash for Warner by issuing 
$171,950 of checks for non-existent services 
to persons associated with WPT who re 
turned to Warner $100,000 in cash. The 
énd result was that Warner acquired 40,000 
shares of WPT stock and added $170,000 to 


the Warner cash fund at a total cost of” 


$472,700. 


As the case was put to the jury, the 


District Judge made unmistakably clear 
that the cash fund was the essence of the 
scheme to defraud. After explaining that 
the. mail fraud offenses were offenses in 
their own right as well as the essential 
predicates of the RICO offense and that 
the first element of the mail fraud offenses 
was “the existence of a scheme to de 
fraud,” Judge Lowe said, “Now, the 
government contends that the fraudulent 
scheme was the creation of a cash fund at 
Warner.” Then, accepting the prosecutor’s 
shift from a bribery/conversion scheme to 
a cash fund scheme, the District Judge did 
not tell the jury that Weiss’s guilt turned 
on whether he had extracted bribes or con- 
verted corporate funds, as the indictment 
alleged; instead she instructed that the 
jury could not convict on the RICO and 
mail fraud counts if “the government has 
not proven beyond a reasonable doubt that 
the cash fund alleged in the indictment 
existed” because “then the government 
wil] not have proven that essential element 
of the crime of mail fraud.” Of course, the 


2 The evidence underscored just how dutiful 
Weiss was. Horowitz testified that he had his 
first dealings with Weiss at Warner's offices just 
moments ahler Fnumett, as Emmet testified, 
had presented the first WPT proposab to Ross, 
who instructed Emmett to have Horowitz, mect 


cash fund was nowhere alleged in the in- 
dictment. 


What occurred here is not simply a vari- 
ance such as occurs when the evidence 
proves some facts materially different 
from those alleged in the indictment. See 
United States v. Pelose, 538 F.2d 41, 45 n. 
8 (2d Cir.1976). In this case the very na- 
ture of the crime of which Weiss was con- 
victed is significantly different from the 
crime charged in the indictment. That is a 
constructive amendment of the indictment, 
which violates the Fifth Amendment. Sti- 
rone v. United States, 361 U.S. 212, 80 
S.Ct. 270, 4 LEd.2d 252 (1960); see Er 
parte Bain, 121 US. 1, 7 S.Ct 782, 30 
L.Ed. 849 (1887). 


A corporate official indicted for a scheme 
to extract bribes and convert corporate 
funds has a constitutional right not to be 
convicted unless a jury is told that he must 
be proven beyond a reasonable doubt to 
have extracted bnbes or converted corpo- 
rete funds. He cannot be convicted of a 
scheme to add to a corporate cash fund 
when the indictment against him contains 
no allegations of such conduct. The dis- 
tinction between the scheme alleged in the 
indictment and the scheme for which the 
jury convicted is too fundamental to be 
ignored. The accusation that Weiss ex- 
tracted bribes is plainly an allegation that 
he pocketed money as the price for being 
influenced in his job. Yet it is undisputed 
that he did no such thing. The Govern- 
ment’s bill of particulars disclaimed “that 
Weiss kept for his own personal use any of 
the money he received from Horowitz.” 
As the Government assures us, “At no 
time, did the prosecutor ever argue that 
Weiss personally enriched himself at War- 
ner’s expense.” Brief for Appellee, 29 n. *. 
Rather than take a bribe to hurt his compa- 
ny, Weiss fulfilled the board chairman’s 
hope that he could be “helpful” to his com- 
pany by adding to its cash fund. The 


with Weiss. According 10 Horowitz, Weiss 
counted out the §S0,000 in the paper bag pro- 
duced by Borewity and then said he would be 
back in a few minutes. When Horowits asked 
whether Weiss was going to see Ross. Werss 
rephed that “we don’) use that name around 
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essence of bribery and conversion on the 
part of a corporate employee is acung to 
the detriment of a corporation. The es- 
sence of assembling a corporate cash fund, 
if such be unlawful, is the breach of a 
fiduciary’s obligation to make materia] dis- 
closures, an obligation that we have held 
violates the mail fraud statute in this con- 
text only when it is proven that the funds 
were used for noncorporate purposes. 
United States v. Siegel, supra, 11% F.2d at 
14. 


J do not doubt that some of Weiss’s 
conduct could have been the basis of a 
valid mail fraud conviction. The issuance 
of checks falsely prepared to reflect the 
performance of non-existent services is a 
fraud on someone, ultimately the share- 
holders, who are deprived of an opportuni- 
ty to know how corporate funds are being 
spent. But Weiss was not convicted of a 
scheme to falsify checks. The scheme, as 
explained to the jury by the prosecutor and 
the trial judge, was a scheme to assemble a 


corporate cash fund. The falsification of” 


documents, which the indictment alleged 
was only a means for achieving the conver- 
sion objective of the scheme that was 
charged, cannot on appeal become the basis 
for affirming a conviction that was secured 
when’ the jury found the defendant guilty 
of a scheme to assemble a corporate cash 
fund. 


The various arguments advanced to ex- 
cuse or mitigate the fundamental switch 
from the crime charged to the crime proved 
are unavailing. Whether Weiss was sur- 


here.” Weiss returned in a few minutes and 


increased the first transaction from a purchase . 


of 10,000 shares and a kickback of $50,000 for 
the Warner cash fund to a purchase of 20,000 
shares and a kickback of $100,000 for the War- 
ner cash fund. 


3. The issue might be somewhat closer if Weiss 
had not been charged with a mail fraud scheme, 
but instead had been charged with an offense 
directly based on obtaining the sccret cash fund 
and then convicted for an offense directly based 
on possessing it. Compare United States v. Gad- 
dis, 424 US. 544, 548, 96 S.Ct. 1023, 1026, 47 


L.Ed.2d 222 (1976) (reccipt or possession of . 


prised or prejudiced, or was himself at 
fault for not objecting to the prosecutor's 
opening, the evidence, or the jury charge, is 
all beside the point because a constructive 
amendment of an indictment is the “[dJepri- 
vation of such a basic right” that it cannot 
be “dismissed as harmless error.” Stirove 
v. United States, supra, 361 U.S. at 217, 80 
S.Ct. at 273. Weiss does not complain of 
overreaching argument, inadmissible evi- 
dence, or an incorrect statement of the law 
in the charge; his point is that the notice 
requirement of the Fifth Amendment has 
been violated. It is the totality of the trial 
that demonstrates the correctness of his 
position. Nor can | accept as justification 
the District Court’s view that the cash fund 
theory “‘simply traced the proceeds of the 
illegal scheme.” United States v. Weiss, 
579 F.Supp. 1224, 1244 (S.D.N.Y.1983). At 
trial, as the jury charge made crystal clear, 
creation of the cash fund was the illegal 
scheme for which Weiss was convicted. 
That the fund was also the proceeds of the 
scheme alleged in the indictment does not 
permit the shift from one scheme to the 
other.> Equally unpersuasive to me is the 
majority’s slightly different explanation 
that the reference to the cash fund in the 
jury instructions was only a “short-hand 
expression” for the scheme charged in the 
indictment. °752 F.2d at 789. Helping to 
raise secret cash for a corporation does not 
strike me as shorthand for accepting 
bribes. 


Nor do I find the majority’s invocation of 
prior decisions of this Court especially help- 
ful to the effort to salvage Weiss’s convic- 


proceeds of bank robbery not lesser included 
offense within federal bank robbery provisions), 
with Dove v. Peyton, 343 F.2d 210, 213 (4th 
Cir.1965) (receiving stolen property is lesser in- 
cluded offense within offense of larceny under 
explicit Virginia statutory provision, Code of 
Virginia § 18.1-107 (1950)). But even if lesser 
included offense concepts could be enlisted in 
such a situation, they. provide no basis for up- 
holding what occurred here, where a conviction 
that can be viewed at best as based on a scheme 
to funnel proceeds from wrongdoing into a cash 
fund was obtained under an indictment alicging 
a scheme to commit the wrongdoing. 
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tion. The majority cites United States v. 
Heimann, 7105 F.2d 662, 663-66 (2d Cir. 
1983), to show that we have been reluctant 
to regard an alleged shift in the Govern- 
ment’s theory or proof as a constructive 
amendment of an indictment. Yet Heim- 
ann involved no shift at all in the theory of 
the crime alleged and only the most incon- 
sequentia] shift in the proof. The only 
shift this Court detected was a shght varia- 
tion between the indictment and the proof 
with respect to the time when the defend- 
ant’s dealings with the victims first became 
fraudulent. /d. at 66668. In United 
States v. Sindona, 636 F.2d 792, 797-99 (2d 
Cir.1980), cert. dented, 451 U.S. 912, 101 
S.Ct. 1984, 68 L.Ed.2d 302 (1981), we con- 
cluded that no prejudicial variance occurred 
when the core allegation of the indictment 
was concealment of the fact that the funds 
in question did not belong to the defendant 
and the proof showed that the concealment 
occurred because the funds were obtained 
by means: of a fiduciary contract, rather 
than by means of embezzlement, as Jan- 
guage of the indictment had alleged. In 
United States v. Knuckles, 581 F.2d 305, 
308-12 (2d Cir.), cert. denied, 439 U.S. 986, 
99 S.Ct. 581, 58 L.Ed.2d 659 (1978), a con- 
viction for distribution of a controlled sub- 
stance was upheld though the indictment 
alleged heroin and the proof showed co- 
caine. These cases, involving slight vari 
ances as to details, provide no support for 
the total shift that occurred in this case . 
between the crime for which Weiss was 
indicted and the crime for which he was 
convicted. 


I agree that Weiss’s conviction on three 
counts of perjury should be affirmed and 
therefore dissent only as to the RICO and 
mail fraud convictions. Though this dis- 
sent is of no help to Weiss, it may enforce 
some protection for others if it prompts the 
Government in future fraud cases to think 
through the nature of the crime it wishes 
to allege and then spel] out the offense ina 
carefully drafted indictment. instead of 
confronting the defendant with its theory 
of criminality for the first time at trial. 
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PRIOR HISTORY: CERTIORARI TO THE 
UNITED STATES COURT OF APPEALS FOR THE 
SIXTH CIRCUIT. 


DISPOSITION: 
remanded. 


790 F.2d 1290, reversed and 


CASE SUMMARY: 


PROCEDURAL POSTURE: Defendants challenged an 
order from the United States Court of Appeals for the 
Sixth District that affirmed the holding of the trial court 
where defendants were convicted for mail fraud under /8 
U.S.C.S. § 1341. 


OVERVIEW: The United States brought charges against 
petitioners for devising a scheme to defraud the citizens 
and government of Kentucky of their right to have the 
Commonwealth's affairs conducted honestly. Defendants 
alleged that the mail fraud statute, 18 U.S.C.S. § 1341, 
was not applicable. The court held that the mail fraud 
statute was to protect property rights. As there were no 
constructive offenses and the statute was limited to 
property rights, defendants’ actions were beyond the 
scope of the statute. The mail fraud statute was not 
applicable to the intangible right of the citizenry to good 
government. The court reversed the convictions and 
remanded for further consistent proceedings. 


OUTCOME: The court reversed the order entered in 
favor of United States, which held that defendants were 
guilty of mail fraud and remanded for further consistent 


7a 


proceedings because the mail fraud statute was applicable 
to frauds involving money or property and not the 
intangible right of the citizenry to good government. 


Jury instruction permitting state official's conviction 
under federal mail fraud statute (J8 USCS 1341) for 
depriving citizens of intangible right to honest 
government held erroneous. 
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COUNSEL: Carter G. Phillips argued the cause for 
petitioners in both cases. With him on the briefs for 
petitioner in No. 86-286 were James A. Shuffett, William 
E. Johnson, and Benjamin W. Heineman, Jr. Frank E. 
Haddad, Jr., filed briefs for petitioner in No. 86-234. 


Deputy Solicitor General Ayer argued the cause for the 
United States in both cases. With him on the brief were 
Solicitor General Fried, Assistant Attorney General 
Weld, Christopher J. Wright, and Sara Criscitelli. 


JUDGES: White, J., delivered the opinion of the Court, 
in which Rehnquist, C. J., and Brennan, Marshall, 
Blackmun, Powell, and Scalia, JJ., joined. Stevens, J., 
filed a dissenting opinion, in Parts I, II, and II of which 
O'Connor, J., joined, post, p. 362. 


OPINION BY: WHITE 
OPINION 
[*352] [***297]  [**2877] JUSTICE WHITE 


delivered the opinion of the Court. 


[***LEdHRIA] [l1A]This action involves the 
prosecution of petitioner Gray, a former public official of 
the Commonwealth of Kentucky, and petitioner McNally, 
a private individual, for alleged violation of the federal 
mail fraud statute, 78 U. S. C. § 1341. ! The prosecution's 
principal theory of the case, which was accepted by the 
courts below, was that petitioners’ participation in a 
self-dealing patronage scheme defrauded the citizens and 
government of Kentucky of certain "intangible rights," 


76 


such as the right to have the Commonwealth's affairs 
conducted honestly. We must consider whether the jury 
charge permitted a conviction for conduct not within the 
scope of the mail fraud statute. 


1 Section 1341 provides in pertinent part: 


"Whoever, having devised or intending to 
devise any scheme or artifice to defraud, or for 
obtaining money or property by means of false or 
fraudulent pretenses, representations, or promises, 
.. . for the purpose of executing such scheme or 
artifice or attempting so to do, [uses the mails or 
causes them to be used], shall be fined not more 
than $ 1,000 or imprisoned not more than five 
years, or both." 


We accept for the sake of argument the 
Government's view of the evidence, as _ follows. 
Petitioners and a third individual, Howard P. "Sonny" 
Hunt, were politically active in the Democratic Party in 
the Commonwealth of Kentucky during the 1970's. After 
Democrat Julian Carroll was elected Governor of 
Kentucky in 1974, Hunt was made chairman of the state 
Democratic Party and given de facto control over 
selecting the insurance agencies from which the 
Commonwealth would purchase its policies. [**2878] 
In 1975, the Wombwell Insurance Company of 
Lexington, Kentucky (Wombwell), which since 1971 had 
acted as the Commonwealth's agent for securing a 
workmen's compensation policy, agreed with Hunt that in 
exchange for a continued agency relationship it would 
share any resulting commissions in excess of $ 50,000 a 
year with other insurance agencies specified by him. The 
commissions in question were paid to Wombwell by the 
large insurance [*353] companies from which it secured 
coverage for the Commonwealth. 


From 1975 to 1979, Wombwell [***298] funneled 
$ 851,000 in commissions to 21 separate insurance 
agencies designated by Hunt. Among the recipients of 
these payments was Seton Investments, Inc. (Seton), a 
company controlled by Hunt and petitioner Gray and 
nominally owned and operated by petitioner McNally. 


Gray served as Secretary of Public Protection and 
Regulation from 1976 to 1978 and also as Secretary of 
the Governor's Cabinet from 1977 to 1979. Prior to his 
1976 appointment, he and Hunt established Seton for the 
sole purpose of sharing in the commissions distributed by 
Wombwell. Wombwell paid some $ 200,000 to Seton 
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between 1975 and 1979, and the money was used to 
benefit Gray and Hunt. Pursuant to Hunt's direction, 
Wombwell also made excess commission payments to 
the Snodgrass Insurance Agency, which in turn gave the 
money to McNally. 


On account of the foregoing activities, Hunt was 
charged with and pleaded guilty to mail and tax fraud and 
was sentenced to three years' imprisonment. Petitioners 
were charged with one count of conspiracy and seven 
counts of mail fraud, six of which were dismissed before 
trial. 2 The remaining mail fraud count was based on the 
mailing of a commission check to Wombwell by the 
insurance company from which it had secured coverage 
for the State. This count alleged that petitioners had 
devised a scheme (1) to defraud the citizens and 
government of Kentucky of their right to have the 
Commonwealth's affairs conducted honestly, and (2) to 
obtain, directly and indirectly, money and other things 
[*354] of value by means of false pretenses and the 
concealment of material facts. 3 The conspiracy count 
alleged that petitioners had (1) conspired to violate the 
mail fraud statute through the scheme just described and 
(2) conspired to defraud the United States by obstructing 
the collection of federal taxes. 


2 The six counts dismissed were based on the 
mailing of Seton's tax returns. The Court of 
Appeals held that mailings required by law cannot 
be made the basis for liability under § /34/ unless 
the documents are themselves false, see Parr v. 
United States, 363 U.S. 370 (1960), and that the 
six counts were properly dismissed since the 
indictment did not allege that Seton's tax returns 
were false. The Government has not sought 
review of this holding. 

3 The mail fraud count also alleged that 
petitioners’ fraudulent scheme had the purpose of 
defrauding the citizens and government of 
Kentucky of their right to be made aware of all 
relevant facts when selecting an insurance agent 
to. write the Commonwealth's workmen's 
compensation insurance policy. The District 
Court did not instruct on this purpose, holding 
that it was subsumed in the purpose to deny the 
right to honest government. 


After informing the jury of the charges in the 
indictment, 4 the District [***299] Court instructed 
[**2879] that the scheme to defraud the [*355] citizens 
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of Kentucky and to obtain money by false pretenses and 
concealment could be made out by either of two sets of 
findings: (1) that Hunt had de facto control over the 
award of the workmen's compensation insurance contract 
to Wombwell from 1975 to 1979; that he directed 
payments of commissions from this contract to Seton, an 
entity in which he had an ownership interest, without 
disclosing that interest to persons in state government 
whose actions or deliberations could have been affected 
by the disclosure; and that petitioners, or either of them, 
aided and abetted Hunt in that scheme; or (2) that Gray, 
in either of his appointed positions, had supervisory 
authority regarding the Commonwealth's workmen's 
compensation insurance at a time when Seton received 
commissions; that Gray had an ownership interest in 
Seton and did not disclose that interest to persons in state 
government whose actions or deliberations could have 
been affected by that disclosure; and that McNally aided 
and abetted Gray (the latter finding going only to 
McNally's guilt). 


4 The instruction summarized the charges as 
follows: 


"Count 4 of the Indictment charges in part 
that the defendants devised a scheme or artifice 
to: 


of 
and 


the 
its 


"(a)(1) defraud the citizens 
Commonwealth of Kentucky 
governmental departments, agencies, officials and 
employees of their right to have the 
Commonwealth's business and its affairs 
conducted honestly, impartially, free from 
corruption, bias, dishonesty, deceit, official 
misconduct, and fraud; and, 


"(2) obtain (directly and indirectly) money 
and other things of value, by means of false and 
fraudulent pretenses, representations, and 
promises, and the concealment of facts. 


"And for the purpose of executing the 
aforesaid scheme, the defendants, James E. Gray 
and Charles J. McNally, and Howard P. 'Sonny' 
Hunt, Jr., and others, did place and cause to be 
placed in a post office or authorized deposit for 
mail matter, matters and things to be sent and 
delivered by the Postal Service, and did take and 
receive and cause to be taken and received 
therefrom such matters and things and did 
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knowingly cause to be delivered thereon and at 
the place at which it was directed to be delivered 
by the person to whom it was addressed, matters 
and things. 


"(b) Defraud the United States by impeding, 
impairing, and obstructing and defeating the 
lawful governmental functions of the Internal 
Revenue Service of the Treasury Department of 
the United States of America in the ascertainment, 
computation, assessment and collection of federal 
taxes." Brief for United States 9-10, n. 8. 


The Government concedes that it was error 
for the District Court to include the instruction on 
tax fraud in the substantive mail fraud instruction, 
see id., at 11, n. 9, but the effect of that error is 
not now at issue. 


The jury convicted petitioners on both the mail fraud 
and conspiracy counts, and the Court of Appeals affirmed 
the convictions. 790 F.2d 1290 (CA6 1986). In affirming 
the substantive mail fraud conviction, the court relied on 
a line of decisions from the Courts of Appeals holding 
that the mail fraud statute proscribes schemes to defraud 
citizens of their intangible rights to honest and impartial 
government. See, e. g., United States v. Mandel, 591 
F.2d 1347 (CA4 1979), affid in relevant part, 602 F.2d 
653 (en banc), cert. denied, 445 U.S. 961 (1980). Under 
these cases, a public official owes a fiduciary duty to the 
public, and misuse of his office for private gain is a fraud. 
Also, an individual without formal office may be held to 
be a public fiduciary if others rely on him "'because of a 
special relationship in the government’ and he in fact 
makes governmental decisions. 790 F.2d, at 1296 
(quoting United States v. Margiotta, 688 F.2d 108, 122 
(CA2 1982), cert. denied, 46] U.S. 913 (1983)). The 
Court of Appeals held that Hunt was such a [*356] 
fiduciary because he "substantially participated in 
governmental affairs and exercised significant, if not 
exclusive, control over awarding the workmen's 
compensation insurance contract to Wombwell and the 
payment of monetary kickbacks to Seton." 790 F.2d, at 
1296. 


We granted certiorari, 479 U.S. 1005 (1986), and 
now reverse. 


[***LEdHR2A] [2A]The mail fraud statute clearly 
protects property rights, but does [***300] not refer to 
the intangible right of the citizenry to good government. 


2B 


As first enacted in 1872, as part of a recodification of the 
postal laws, the statute contained a general proscription 
against using the mails to initiate correspondence in 
furtherance of "any scheme or artifice to defraud." The 
sponsor of the recodification stated, in apparent reference 
to the antifraud provision, that measures were needed "to 
prevent the frauds which are mostly gotten up in the large 
cities .. . by thieves, forgers, and rapscallions generally, 
for the purpose of deceiving and fleecing the innocent 
people in the country." > [**2880] Insofar as the sparse 
legislative history reveals anything, it indicates that the 
original impetus behind the mail fraud statute was to 
protect the people from schemes to deprive them of their 
money or property. 


5 Cong. Globe, 41st Cong., 3d Sess., 35 (1870) 
(remarks of Rep. Farnsworth). These remarks 
were made during the debate on H. R. 2295, the 
recodification legislation introduced during the 
41st Congress. Representative Farnsworth 
proceeded to describe a scheme whereby the mail 
was used to solicit the purchase by greedy and 
unwary persons of counterfeit bills, which were 
never delivered. 


The recodification bill was not passed by the 
41st Congress, but was reintroduced and passed 
by the 42d Congress with the antifraud section 
intact. Act of June 8, 1872, ch. 335, §§ 149 and 
301, 17 Stat. 302 and 323. 


Durland v. United States, 161 U.S. 306 (1896), the 
first case in which this Court construed the meaning of 
the phrase "any scheme or artifice to defraud," held that 
the phrase is to be interpreted broadly insofar as property 
rights are concerned, but did not indicate that the statute 
had a more extensive reach. The Court rejected the 
argument that "the statute reaches only such cases as, at 
common law, would [*357] come within the definition 
of ‘false pretences,’ in order to make out which there must 
be a misrepresentation as to some existing fact and not a 
mere promise as to the future." Jd, at 312. Instead, it 
construed the statute to "include everything designed to 
defraud by representations as to the past or present, or 
suggestions and promises as to the future." Id., at 313. 
Accordingly, the defendant's use of the mails to sell 
bonds which he did not intend to honor was within the 
statute. The Court explained that "it was with the 
purpose of protecting the public against all such 
intentional efforts to despoil, and to prevent the post 
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office from being used to carry them into effect, that this 
statute was passed... ." Id., at 314. 


Congress codified the holding of Durland in 1909, 
and in doing so gave further indication that the statute's 
purpose is protecting property rights.6 The amendment 
added the [***301] words "or for obtaining money or 
property by means of false or fraudulent pretenses, 
representations, or promises" after the original phrase 
"any scheme or artifice to defraud." Act of Mar. 4, 1909, 
ch. 321, § 215, 35 Stat. 1130. 7 The new [*358] 
language is based on the statement in Durland that the 
statute reaches "everything designed to defraud by 
representations as to the past or present, or suggestions 
and promises as to the future." /6/ U.S., at 313. 
However, instead of the phrase "everything designed to 
defraud" Congress used the words "[any scheme or 
artifice] for obtaining money or property." 


6 Prior to Durland Congress had amended the 
statute to add language expressly reaching 
schemes of the period, many of the same nature as 
those mentioned by Representative Farnsworth in 
1870, see n. 5, supra, dealing or pretending to 
deal in counterfeit currency under such names as 
"green coin" or "green cigars." Act of Mar. 2, 
1889, ch. 393, § 1, 25 Stat. 873. The addition of 
this language appears to have been nothing more 
than a reconfirmation of the statute's original 
purpose in the face of some disagreement among 
the lower federal courts as to whether the statute 
should be broadly or narrowly read. See Rakoff, 
The Federal Mail Fraud Statute, 18 Duquesne L. 
Rev. 771, 790-799, 808-809 (1980). Some of the 
language added in 1889 was removed in 1948 in 
an amendment (Act of June 25, 1948, ch. 645, $ 
1341, 62 Stat. 763) designed to remove 
surplusage without changing the meaning of the 
statute. See H. R. Rep. No. 304, 80th Cong., Ist 
Sess., A100 (1947). Post-1948 amendments to 
the statute have been technical in nature. The last 
substantive amendment of the statute, then, was 
the codification of the holding of Durland, and 
other changes not relevant here, in 1909. 

7 The new language was suggested in the Report 
of the Commission to Revise and Codify the 
Criminal and Penal Laws of the United States, 
which cited Durland in the margin of its Report. 
See S. Doc. No. 68, 57th Cong., Ist Sess., pt. 2, 
63, 64 (1901). The sponsor of the 1909 
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legislation did not address the significance of the 
new language, stating that it was self-explanatory. 
42 Cong. Rec. 1026 (1908) (remarks of Sen. 
Heyburn). 


After 1909, therefore, the mail fraud statute 
criminalized schemes or artifices "to defraud" or "for 
obtaining money or property by means of false or 
fraudulent pretenses, representation, or promises... ." 
Because the two phrases identifying [**2881] the 
proscribed schemes appear in the disjunctive, it is 
arguable that they are to be construed independently and 
that the money-or-property requirement of the latter 
phrase does not limit schemes to defraud to those aimed 
at causing deprivation of money or property. This is the 
approach that has been taken by each of the Courts of 
Appeals that has addressed the issue: schemes to defraud 
include those designed to deprive individuals, the people, 
or the government of intangible rights, such as the right 
to have public officials perform their duties honestly. See, 
e. g., United States v. Clapps, 732 F.2d 1148, 1152 (CA3 
1984); United States v. States, 488 F.2d 761, 764 (CA8& 
1973). 


[***LEdHR2B] [2B] [***LEdHR3] [3]As the Court 
long ago stated, however, the words "to defraud" 
commonly refer "to wronging one in his property rights 
by dishonest methods or schemes," and "usually signify 
the deprivation of something of value by trick, deceit, 
chicane or overreaching." Hammerschmidt v. United 
States, 265 U.S. 182, 188 (1924).8 The codification of the 
holding [***302] in Durland [*359] in 1909 does not 
indicate that Congress was departing from this common 
understanding. As we see it, adding the second phrase 
simply made it unmistakable that the statute reached false 
promises and misrepresentations as to the future as well 
as other frauds involving money or property. 


8 Hammerschmidt concerned the scope of the 
predecessor of 18 U. S. C. § 371, which makes 
criminal any conspiracy "to defraud the United 
States, or any agency thereof in any manner or for 
any purpose." Hammerschmidt indicates, in 
regard to that statute, that while "to conspire to 
defraud the United States means primarily to 
cheat the Government out of property or money, . 
. . it also means to interfere with or obstruct one 
of its lawful governmental functions by deceit, 
craft or trickery, or at least by means that are 
dishonest." 265 U.S., at 188. Other cases have 
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held that § 37] reaches conspiracies other than 
those directed at property interests. See, e. g., 
Haas v. Henkel, 216 U.S. 462, 480 (1910) 
(predecessor of § 37] reaches conspiracy to 
defraud the Government by bribing a Government 
official to make an advance disclosure of a cotton 
crop report); Glasser v. United States, 315 U.S. 60 
(1942) (predecessor of § 371 reaches conspiracy 
to defraud the United States by bribing a United 
States attorney). However, we believe that this 
broad construction of § 37] is based on a 
consideration not applicable to the mail fraud 
statute. 


In Curley v. United States, 130 F. 1 (CAI 
1904), cited with approval in Haas v. Henkel, 
supra, the court stated: "Quite likely the word 
‘defraud,’ as ordinarily used in the common law, 
and as used in English statutes and in the statutes 
of our states, enacted with the object of protecting 
property and property rights of communities and 
individuals, as well as of municipal governments, 
which exist largely for the purpose of 
administering local financial affairs, has reference 
to frauds relating to money and property." /30 F., 
at 6-7. The court concluded, however, that "[a] 
statute which . . . has for its object the protection 
of the individual property rights of the members 
of the civic body, is one thing; a statute which has 
for its object the protection and welfare of the 
government alone, which exists for the purpose of 
administering itself in the interests of the public, 
[is] quite another." Id., at 7. Section 371 is a 
statute aimed at protecting the Federal 
Government alone; however, the mail fraud 
statute, as we have indicated, had its origin in the 
desire to protect individual property rights, and 
any benefit which the Government derives from 
the statute must be limited to the Government's 
interests as property holder. 


[***LEdHR2C] [2C] [***LEdHR4] [4]We believe that 
Congress’ intent in passing the mail fraud statute was to 
prevent the use of the mails in furtherance of such 
schemes. The Court has often stated that when there are 
two rational readings of a criminal statute, one harsher 
than the other, we are to choose the harsher only when 
Congress [*360] has spoken in clear and definite 


a 


language. United States v. Bass, 404 U.S. 336, 347 
(1971); United States v. Universal C. I. T. Credit Corp., 
344 U.S. 218, 221-222 (1952). See also Rewis v. United 
States, 401 U.S. 808, 812 (1971). As the Court said in a 
mail fraud case years ago: "There are no constructive 
offenses; and before one can be punished, it must be 
shown that his case is plainly within the statute." Fasulo 
v. United States, 272 U.S. 620, 629 (1926). Rather 
[**2882] than construe the statute in a manner that 
leaves its outer boundaries ambiguous and involves the 
Federal Government in setting standards of disclosure 
and good government for local and state officials, we 
read § 1341 as limited in scope to the protection of 
property rights. If Congress desires to go further, it must 
speak more clearly than it has. 


[***LEdHR1B] [1B]  [***LEdHRS5] [5] 
[***LEdHR6] [6]For purposes of this action, we assume 
that Hunt, as well as Gray, was a state officer. The issue 
is thus whether a state officer violates the mail fraud 
statute if he chooses an insurance agent to provide 
insurance for the State but specifies that the agent must 
share its commissions with other named insurance 
agencies, in one of which the officer has an ownership 
interest and hence profits when his agency receives part 
of the commissions. We note that as the action comes to 
us, there was no charge and the jury was not required to 
find that the Commonwealth itself was defrauded of any 
money or property. It was not charged that in the absence 
of the alleged scheme the Commonwealth would have 
paid a lower premium or secured better insurance. Hunt 
and Gray received part of the commissions but those 
commissions were not the Commonwealth's money. Nor 
was the jury charged that to convict it must find that the 
Commonwealth was deprived of control over how its 
money was spent. Indeed, [***303] the premium for 
insurance would have been paid to some agency, and 
what Hunt and Gray did was to assert control that the 
Commonwealth might not otherwise [*361] have made 
over the commissions paid by the insurance company to 
its agent. 9 Although the Government now relies in part 
on the assertion that petitioners obtained property by 
means of false representations to Wombwell, Brief for 
United States 20-21, n. 17, there was nothing in the jury 
charge that required such a finding. We hold, therefore, 
that the jury instruction on the substantive mail fraud 
count permitted a conviction for conduct not within the 
reach of § 134]. 


[***LEdHRIC] [1C] 
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9 JUSTICE STEVENS would affirm the 
convictions even though it was not charged that 
requiring the Wombwell agency to_ share 
commissions violated state law. We _ should 
assume that it did not. For the same reason we 
should assume that it was not illegal under state 
law for Hunt and Gray to own one of the agencies 
sharing in the commissions and hence to profit 
from the arrangement, whether or not they 
disclosed it to others in the state government. It is 
worth observing as well that it was not alleged 
that the mail fraud statute would have been 
violated had Hunt and Gray reported to state 
officials the fact of their financial gain. The 
violation asserted is the failure to disclose their 
financial interest, even if state law did not require 
it, to other persons in the state government whose 
actions could have been affected by _ the 
disclosure. It was in this way that the indictment 
charged that the people of Kentucky had been 


deprived of their right to have the 
Commonwealth's affairs conducted honestly. 
It may well be that Congress could 


criminalize using the mails to further a state 
officer's efforts to profit from governmental 
decisions he is empowered to make or over which 
he has some supervisory authority, even if there is 
no state law proscribing his profiteering or even if 
state law expressly authorized it. But if state law 
expressly permitted or did not forbid a state 
officer such as Gray to have an ownership interest 
in an insurance agency handling the State's 
insurance, it would take a much clearer indication 
than the mail fraud statute evidences to convince 
us that having and concealing such an interest 
defrauds the State and is forbidden under federal 
law. 


The Government concedes that if petitioners’ 
substantive mail fraud convictions are reversed their 
conspiracy convictions should also be reversed. Id., at 
36, n. 28. 


The judgment of the Court of Appeals is reversed, 
and the case is remanded for proceedings consistent with 
this opinion. 


It is so ordered. 


DISSENT BY: STEVENS 


al 


DISSENT 


[*362] JUSTICE STEVENS, with whom JUSTICE 
O'CONNOR joins as to Parts I, II, and II, dissenting. 


Congress has broadly prohibited the use of the 
United States mails to carry out "any scheme or artifice to 
defraud." 7/8 U. S. C. § 1341. The question presented is 
whether that prohibition is restricted to fraudulent 
schemes to deprive others of money or property, or 
whether it also includes [**2883] fraudulent schemes to 
deprive individuals of other rights to which they are 
entitled. Specifically, we must decide whether the 
statute's prohibition embraces a secret agreement by state 
officials to place the State's workmen's compensation 
insurance with a particular agency in exchange for that 
company's agreement to share a major portion of its 
commissions with a list of agents provided by the 
officials, including sham agencies under the control of 
the officials themselves. 


The same question of statutory [***304] 
construction has arisen in a variety of contexts over the 
past few decades. In the public sector, judges, State 
Governors, chairmen of state political parties, state 
cabinet officers, city aldermen, Congressmen and many 
other state and federal officials have been convicted of 
defrauding citizens of their right to the honest services of 
their governmental officials. | In most of these cases, 
[*363] the officials have secretly made governmental 
decisions with the objective of benefiting themselves or 
promoting their own interests, instead of fulfilling their 
legal commitment to provide the citizens of the State or 
local government with their loyal service and honest 
government. Similarly, many elected officials and their 
campaign workers have been convicted of mail fraud 
when they have used the mails to falsify votes, thus 
defrauding the citizenry of its right to an honest election. 
2 In the private sector, purchasing agents, brokers, union 
leaders, and others with clear fiduciary duties to their 
employers or unions have been found guilty of 
defrauding their employers or unions by accepting 
kickbacks or selling confidential information. 3 In other 
[**2884] cases, defendants [*364] have been found 
guilty of using the [***305] mails to defraud individuals 
of their rights to privacy and other nonmonetary rights. 4 
All of these cases have something in common -- they 
involved what the Court now refers to as "intangible 
rights." They also share something else in common. The 
many federal courts that have confronted the question 
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whether these sorts of schemes constitute a "scheme or 
artifice to defraud" have uniformly and consistently read 
the statute in the same, sensible way. They have realized 
that nothing in the words "any scheme or artifice to 
defraud," or in the purpose of the statute, justifies limiting 
its application to schemes intended to deprive victims of 
money or property. 


1 See, e. g., United States v. Holzer, 816 F.2d 
304 (CA7 1987) (county judge); United States v. 
Silvano, 812 F.2d 754 (CAI 1987) (city budget 
director); United States v. Barber, 668 F.2d 778 
(CA4) (State Alcoholic Beverage Control 
Commissioner), cert. denied, 459 U.S. 829 
(1982); United States v. Margiotta, 688 F.2d 108 
(CA2 1982) (party leader), cert. denied, 46/ U.S. 
913 (1983); United States v. Diggs, 198 U. S. 
App. D. C. 255, 613 F.2d 988 (1979) 
(Congressman), cert. denied, 446 U.S. 982 (1980); 
United States v. Mandel, 591 F.2d 1347 (CA4 
1979) (Governor of Maryland), cert. denied, 445 
U.S. 961 (1980); United States v. Brown, 540 
F.2d 364 (CA8& 1976) (city building 
commissioner); United States v. Bush, 522 F.2d 
641 (CA7 1975) (city Director of Public 
Relations), cert. denied, 424 U.S. 977 (1976); 
United States v. Keane, 522 F.2d 534 (CA7 1975) 
(city alderman), cert. denied, 424 U.S. 976 (1976); 
United States v. Staszcuk, 502 F.2d 875 (CA7 
1974) (city alderman), cert. denied, 423 U.S. 837 
(1975); United States v. Isaacs, 493 F.2d 1124 
(CA7) (ex-Governor of Illinois and ex-Director of 
Illinois Department of Revenue), cert. denied, 4/7 
U.S. 976 (1974); United States v. Classic, 35 
F.Supp. 457 (ED La. 1940) (election 
commissioner). 


Some private defendants have also been 
convicted of devising schemes through which 
public servants defraud the public. See, e. g., 
United States v. Lovett, 811 F.2d 979 (CA7 1987) 
(bribing mayor); United States v. Alexander, 741 
F.2d 962 (CA7 1984) (bribing judge), overruled 
on other grounds in United States v. Ginsburg, 
773 F.2d 798, 802 (CA7 1985) (en banc); United 
States v. Rauhoff, 525 F.2d 1170 (CA7 1975) 
(bribing State Secretary of State); United States v. 
Faser, 303 F.Supp. 380 (ED La. 1969) (scheme to 
bribe state officials). 
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In Shushan v. United States, 117 F.2d 110 
(CA5), cert. denied, 3/3 U.S. 574 (1941), the 
Fifth Circuit upheld the mail fraud prosecution of 
a member of a Louisiana parish levy board for 
receiving kickbacks from the underwriters of a 
plan to refund outstanding bonds of the levy 
district. Explaining why it rejected the argument 
that no actual fraud had occurred because the 
refunding operation had actually been profitable 
to the levy board, the court stated: 


"No trustee has more sacred duties than a 
public official and any scheme to obtain an 
advantage by corrupting such an one must in the 
federal law be considered a scheme to defraud." 
117 F.2d, at 115. 

2 See, e. g., United States v. Girdner, 754 F.2d 
877 (CA10 1985) (candidate for state legislature); 
United States v. Odom, 736 F.2d 104, 116, n. 13 
(CA4 1984) (sheriff); United States v. Clapps, 732 
F.2d 1148, 1153 (CA3) (party chairman), cert. 
denied, 469 U.S. 1085 (1984); United States v. 
States, 488 F.2d 761 (CA8 1973) (candidates for 
city office), cert. denied, 477 U.S. 909 (1974). 

3 See, e. g., United States v. Price, 788 F.2d 234 
(CA4 1986), cert. pending sub nom. McMahan v. 
United States, No. 86-632; United States v. Boffa, 
688 F.2d 919, 930-931 (CA3 1982); United States 
v. Curry, 681 F.2d 406 (CA5 1982) (chairman of 
political action committee); United States v. 
Bronston, 658 F.2d 920 (CA2 1981) (attorney), 
cert. denied, 456 U.S. 915 (1982); United States v. 
Von Barta, 635 F.2d 999 (CA2 1980) (securities 
trader), cert. denied, 450 U.S. 998 (1981); United 
States v. Bohonus, 628 F.2d 1167 (CAQ) 
(insurance manager), cert. denied, 447 U.S. 928 
(1980); United States v. Bryza, 522 F.2d 414 
(CA7 1975) (purchasing agent), cert. denied, 426 
U.S. 912 (1976); United States v. George, 477 
F.2d 508 (CA7) (purchasing agent), cert. denied, 
414 U.S. 827 (1973), United States v. Procter & 
Gamble Co., 47 F.Supp. 676 (Mass. 1942) 
(attempt to bribe competitor's employee). 

4 See, e. g., United States v. Condolon, 600 F.2d 
7 (CA4 1979) (wire fraud conviction related to 
bogus talent agency designed to seduce women); 
United States v. Louderman, 576 F.2d 1383 
(CA9) (scheme to fraudulently obtain confidential 
personal information), cert. denied, 439 U.S. 896 
(1978); see also United States v. Castor, 558 F.2d 
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379, 383 (CA7 1977) (fraudulent information on 
application for liquor license), cert. denied, 434 
U.S. 1010 (1978). 


I 


The mail fraud statute sets forth three separate 
prohibitions. It prohibits the use of the United States 
mails for the purpose of executing 


"[1] any scheme or artifice to defraud, [2] or for 
obtaining money or property by means of false or 
fraudulent pretenses, representations, or promises, [3] or 
to sell, dispose of, loan, exchange, alter, give away, 
distribute, [*365] supply, or furnish or procure for 
unlawful use any counterfeit or spurious coin, obligation, 
security, or other article, or anything represented to be or 
intimated or held out to be such counterfeit or spurious 


article... ." 18 U.S. C. § 1341 (emphasis and brackets 
added). 
As the language makes clear, each of these 


restrictions is independent. One can violate the second 
clause -- obtaining money or property by false pretenses 
-- even though one does not violate the third clause -- 
counterfeiting. Similarly, one can violate the first clause 
-- devising a scheme or artifice to defraud -- without 
violating the counterfeiting provision. Until today it was 
also obvious that one could violate the first clause by 
devising a scheme or artifice to defraud, even though one 
did not violate the second clause by seeking to obtain 
money or property from his victim through false 
pretenses. Cf. Streep v. United States, 160 U.S. 128, 
132-133 (1895). Every court to consider the [***306] 
matter had so held. 5 Yet, today, the Court, for all 
practical purposes, rejects this longstanding construction 
of the statute by imposing a requirement that a scheme or 
artifice to defraud does not violate the statute unless its 
purpose is to defraud someone of money or property. I 
am at a loss to understand the source or justification for 
this holding. Certainly no canon of statutory construction 
requires us [**2885] to ignore the plain language of the 
provision. 


5 See, e. g., Clapps, supra, at 1152; States, 
supra, at 764; United States v. Frankel, 721 F.2d 
917, 920 (CA3 1983); United States v. Scott, 701 
F.2d 1340, 1343-1344 (CA11), cert. denied, 464 
U.S. 856 (1983); Margiotta, supra, at 121; United 
States v. Halbert, 640 F.2d 1000, 1007 (CA9 
1981); United States v. Classic, 35 F.Supp. 457 
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(ED La. 1940); see also ante, at 358. 


In considering the scope of the mail fraud statute it is 
essential to remember Congress’ purpose in enacting it. 
Congress sought to protect the integrity of the United 
States mails by not allowing them to be used as 
"instruments of crime." United States v. Brewer, 528 F.2d 
492, 498 (CA4 1975). See Durland v. United States, 161 
U.S. 306, 314 [*366] (1896); Parr v. United States, 363 
U.S. 370, 389 (1960); Gouled v. United States, 273 F. 
506, 508 (CA2), aff'd, 255 U.S. 298 (1921). "The focus of 
the statute is upon the misuse of the Postal Service, not 
the regulation of state affairs, and Congress clearly has 
the authority to regulate such misuse of the mails. See 
Badders v. United States, 240 U.S. 391... (1916)." 
United States v. States, 488 F.2d 761, 767 (1973), cert. 
denied, 417 U.S. 909 (1974). Once this purpose is 
considered, it becomes clear that the construction the 
Court adopts today is senseless. Can it be that Congress 
sought to purge the mails of schemes to defraud citizens 
of money but was willing to tolerate schemes to defraud 
citizens of their right to an honest government, or to 
unbiased public officials? Is it at all rational to assume 
that Congress wanted to ensure that the mails not be used 
for petty crimes, but did not prohibit election fraud 
accomplished through mailing fictitious ballots? Given 
Congress’ "broad purpose," I "find it difficult to believe, 
absent some indication in the statute itself or the 
legislative history, that Congress would have undercut 
sharply that purpose by hobbling federal prosecutors in 
their effort to combat" use of the mails for fraudulent 
schemes. McElroy v. United States, 455 U.S. 642, 655 
(1982). 


The limitation the Court adopts today shows no 
fidelity to Congress’ words or purpose. The Court 
recognizes that the "money or property" limitation of the 
second clause may not actually apply to prosecutions 
under the first clause. See ante, at 358. But where else 
can such a limitation be derived from? A few examples 
of the types of frauds that have been prosecuted under the 
"intangible right" theory reveal that these schemes 
constitute "fraud" in every sense of the word, and that the 
"intangible right" theory plays an indispensable role in 
effectuating Congress’ goal of preserving the integrity of 
the Postal Service. 


In States, supra, two candidates [***307] running 
for the office of Committeeman in St. Louis, Missouri, 
used the United States mails in their scheme to falsify 
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voter registration affidavits [*367] in order to carry out 
an extensive fraudulent write-in scheme. The candidates 
had their campaign workers fill in the affidavits with 
fictitious names and addresses, making sure that the 
mailing addresses were accessible to the campaign. 
Applications for absentee ballots were filed, and when 
they arrived through the mail, they were filled in with the 
candidates’ names and mailed back. The candidates and 
one of their aides were convicted of mail fraud for having 
devised a scheme to defraud the voters, the residents, and 
the Board of Election Commissioners. The Court of 
Appeals affirmed the convictions, rejecting the 
defendants' arguments that they had not defrauded 
anyone since they never sought money or property. The 
court explained that the term "defraud" must be 
"construed to further the purpose of the statute; namely, 
to prohibit the misuse of the mails to further fraudulent 
enterprises." 488 F.2d, at 764. 


In United States v. Rauhoff, 525 F.2d 1170 (CA7 
1975), the defendant was part of a scheme that used the 
United States mail to facilitate its paying the Illinois 
Secretary of State approximately $ 50,000 a year in return 
for the Secretary's awarding the State's license plate 
contract to a certain company. In response to the 
argument that all parties to the scheme were reaping 
[**2886] profits, and that nobody was defrauded, the 
Court of Appeals explained that the victims of the 
scheme were the "people of Illinois, who were defrauded 
of their right to have the business of the office of the 
Secretary of State conducted free from bribery." /d., at 
1175. Although it was not proved that the State or its 
citizens lost any money, it was and is clear that this was a 
scheme to defraud under § /34]. 


There are scores of other examples of such schemes 
which, although not depriving anyone of money or 
property, are clearly schemes to defraud, and are clearly 
within the scope of Congress' purpose in enacting the 
mail fraud statute. See nn. 1-5, supra. Discussing the 
peculiar facts of each of them would only confirm the 
observation that fraud is "as old as falsehood and as 
versable as human ingenuity." Weiss v. [*368] United 
States, 122 F.2d 675, 681 (CAS), cert. denied, 3/4 U.S. 
687 (1941). But, taken as a whole, these cases prove just 
how unwise today's judicial amendment of the mail fraud 
statute is. 


II 


The cases discussed above demonstrate that the 
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construction the courts have consistently given the statute 
is consistent with the common understanding of the term 
"fraud," and Congress’ intent in enacting the statute. It is 
also consistent with the manner in which the term has 
been interpreted in an analogous federal statute; the way 
the term was interpreted at the time of this statute's 
enactment; and the statute's scant legislative history. 
There is no reason, therefore, to upset the settled, sensible 
construction that the federal courts have consistently 
endorsed. 


The term "defraud" is not unique to $ 1347. Another 
federal statute, 7S U. S. C. § 371, uses the identical term 
in prohibiting [***308] conspiracies to "defraud the 
United States," and the construction we have given to that 
statute should be virtually dispositive here. In Haas v. 
Henkel, 216 U.S. 462 (1910), the Court, dealing with the 
predecessor to § 37/, rejected the argument that there 
could be no conspiracy to defraud in the absence of 
contemplated monetary or property loss. "The statute is 
broad enough in its terms to include any conspiracy for 
the purpose of impairing, obstructing or defeating the 
lawful function of any department of Government." Jd., 
at 479. Again, in Hammerschmidt v. United States, 265 
U.S. 182 (1924), the Court described the scope of the 
statute as prohibiting not only conspiracies to "cheat the 
Government out of property or money, but it also means 
to interfere with or obstruct one of its lawful 
governmental functions by deceit, craft or trickery, or at 
least by means that are dishonest." Id., at 188. 6 It is thus 
clear that a [*369] conspiracy to defraud the United 
States does not require any evidence that the Government 
has suffered any property or pecuniary loss. See also 
United States v. Barnow, 239 U.S. 74, 79 (1915). 


6 "To conspire to defraud the United States 
means primarily to cheat the Government out of 
property or money, but it also means to interfere 
with or obstruct one of its lawful governmental 
functions by deceit, craft or trickery, or at least by 
means that are dishonest. It is not necessary that 
the Government shall be subjected to property or 
pecuniary loss by the fraud, but only that its 
legitimate official action and purpose shall be 
defeated by misrepresentation, chicane or the 
overreaching of those charged with carrying out 
the governmental intention." Hammerschmidt v. 
United States, 265 U.S., at 188. 


It is extraordinary that the only support the 
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Court presents for its narrow definition is some 
language in Hammerschmidt, see ante, at 358, 
even though Hammerschmidt itself goes on to 
expressly reject the notion that fraud is limited to 
interference with monetary or property rights. 


There is no basis for concluding that the term 
"defraud" means something different in § /34/ (first 
enacted in 1872) than what it means in §$ 37] (first 
enacted in 1867). Although § 37/1 includes the words "in 
any [**2887] manner or for any purpose," those words 
only modify the underlying act -- fraud, and if that term 
does not include nonproperty interests then our 
longstanding interpretation of $ 37/ is unjustified. In any 
event, § 134] itself includes the expansive phrase "any 
scheme or artifice to defraud." 


The Court nonetheless suggests that interpreting the 
two statutes differently can be justified because § 37] 
applies exclusively to frauds against the United States, 
while § 1/34] benefits private individuals. Ante, at 
358-359, n. 8. This argument is wide of the mark. The 
purpose of § /341 is to protect the integrity of the United 
States Postal Service, and, as I have explained, it is 
ludicrous to think that a Congress intent on preserving the 
integrity of the Postal Service would have used the term 
"defraud" in a narrow sense so as to allow mailings 
whose purpose was merely to defraud citizens of rights 
other than money or property. There is, therefore, no 
reason to believe that Congress used the term "defraud" 
in a more limited way in § /34/ than it [***309] did in 
§ 371.7 [*370] The Court is correct in pointing out that 
Congress intended to go beyond any common-law 
meaning of the word "defraud" in enacting § 37/. See 
ante, at 358-359, n. 8, citing United States v. Keitel, 211 
U.S. 370, 393 (1908). But we have also rejected the 
argument that the common-law meaning of the term 
"defraud" confines the scope of § 1341. See Durland v. 
United States, 161 U.S. 306 (1896). 


" 


any 
in 


7 The prohibition against employing 
device, scheme, or artifice to defraud" 
connection with transactions on a National 
Securities Exchange similarly does not require 
proof that specific individuals have suffered 
tangible losses. See SEC v. Texas Gulf Sulphur 
Co., 401 F.2d 833, 848 (CA2 1968), cert. denied 
sub nom. Coates v. SEC, 394 U.S. 976 (1969). By 
its terms, that language is broad enough to "reach 
any person engaged in any fraudulent scheme." 
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Chiarella v. United States, 445 U.S. 222, 240 
(1980) (Burger, C. J., dissenting). See also Myzel 
v. Fields, 386 F.2d 718, 739 (CAS 1967), cert. 
denied, 390 U.S. 951 (1968); A. T. Brod & Co. v. 
Perlow, 375 F.2d 393, 397 (CA2 1967). 


Examination of the way the term "defraud" has long 
been defined, and was defined at the time of the statute's 
enactment, makes it clear that Congress’ use of the term 
showed no intent to limit the statute to property loss. Cf. 
Saint Francis College v. Al-Khazraji, 481 U.S. 604 
(1987) (looking to contemporaneous dictionary 
definitions in construing the word "race"). For example, 
Justice Story cites the definition of "fraud" as "applied to 
every artifice made use of by one person for the purpose 
of deceiving another,” or as "any cunning, deception, or 
artifice used to circumvent cheat, or deceive another." 1 
J. Story, Equity Jurisprudence § 186, pp. 189-190 (1870). 
Similarly, the law dictionaries of the era broadly defined 
the type of interests subject to deprivation by fraudulent 
action. One leading dictionary stated that "to defraud is 
to withhold from another that which is justly due to him, 
or to deprive him of a right by deception or artifice." 1 
Bouvier's Law Dictionary 530 (1897). Another 
dictionary defined "defraud" as "to cheat; to deceive; to 
deprive of a right by an act of fraud . . . to withhold from 
another what is justly due him, or to deprive him of a 
right, by deception or artifice." W. Anderson, A 
Dictionary of [*371] Law 474 (1893). See also 1 
Burrill's Law Dictionary 658-659 (1859). 8 


8 Although there are surely cases and 
commentaries to be found which describe "fraud" 
in a more limited manner, none have been brought 
to our attention that reject the broader 
interpretations cited here. There is, of course, no 
doubt that the term "defraud" includes money and 
property interests, and the cases referring to such 
interests do not conflict with my understanding of 
the statute. 


It is, in fact, apparent that the common law 
criminalized frauds beyond those involving "tangible 
rights." For example, in a case remarkably similar to the 
one before us, a public official was convicted for 
depriving the government of his honest services. See 
Trial of Valentine Jones, 31 [**2888] How. St. Tr. 251 
(1809). The case has been abstracted as follows: 
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"A, a commissary-general of stores in the West Indies, 
makes contracts with B to supply stores, on the condition 
that B should divide the profits with A. A commits a 
misdemeanor." J. Stephen, Digest of The Criminal Law, 
Art. 121, p. 85 (3d ed. 1883). 


[***310] By the same token, the crime of fraud has 
often included deceptive seduction, although that crime 
often includes no property or monetary loss. See State v. 
Parker, 114 Wash. 428, 195 P. 229 (1921); cf. United 
States v. Condolon, 600 F.2d 7 (CA4 1979) (fraudulent 
scheme to seduce women supported wire fraud 
conviction). Of course, even if the term was not that 
expansively defined at common law, we have held that 
Congress went beyond the common-law definitions in 
enacting this statute. Durland, 161 U.S., at 313-314. 


In a recent decision upholding the mail fraud 
conviction of an Illinois judge, despite the absence of 
proof that anyone suffered loss of tangible property, the 
Court of Appeals for the Seventh Circuit reaffirmed the 
broad meaning of the word "defraud." United States v. 
Holzer, 816 F.2d 304 (1987). Writing for the court, Judge 
Posner explained: 


"Fraud in its elementary common law sense of deceit 
-- and this is one of the meanings that fraud bears [*372] 
in the statute, see United States v. Dial, 757 F.2d 163, 
168 (7th Cir. 1985) -- includes the deliberate 
concealment of material information in a setting of 
fiduciary obligation. A public official is a fiduciary 
toward the public, including, in the case of a judge, the 
litigants who appear before him, and if he deliberately 
conceals material information from them he is guilty of 
fraud. When a judge is busily soliciting loans from 
counsel to one party, and not telling the opposing counsel 
(let alone the public), he is concealing material 
information in violation of his fiduciary obligations. 


"Second, the systematic and long-continued receipt 
of bribes by a public official, coupled with active efforts 
to conceal the bribe-taking from the public and the 
authorities . . . is fraud (again in its elementary sense of 
deceit, and quite possibly in other senses as well), even if 
it is the public rather than counsel that is being kept in the 
dark. It is irrelevant that, so far as appears, Holzer never 
ruled differently in a case because of a lawyer's 
willingness or unwillingness to make him a loan, so that 
his conduct caused no demonstrable loss either to a 
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litigant or to the public at large. See, e. g., United States 
v. Keane, 522 F.2d 534, 541, 546 (7th Cir. 1975); United 
States v. Lovett, 811 F.2d 979, 985 (7th Cir. 1987); 
United States v. Manton, 107 F.2d 834, 846 (2d Cir. 
1939). How can anyone prove how a judge would have 
ruled if he had not been bribed?" Id., at 307-308. 


The general definition of the term "defraud" does not 
support, much less compel, today's decision. 


Even if there were historical evidence of a limited 
definition of "fraud," the Court's holding would reflect a 
strange interpretation of legislation enacted by the 
Congress in the 19th century. Statutes like the Sherman 
Act, the civil rights legislation, and the mail fraud statute 
were written in broad general language on_ the 
understanding that the courts would [*373] have wide 
latitude in construing them to achieve the remedial 
purposes that Congress had identified. The wide open 
spaces in statutes such as these are most appropriately 
interpreted as implicit [***311] delegations of authority 
to the courts to fill in the gaps in the common-law 
tradition of case-by-case adjudication. The notion that 
the meaning of the words "any scheme or artifice to 
defraud" was frozen by a special conception of the term 
recognized by Congress in 1872 is manifestly untenable. 
As Judge Posner put it: 


"The argument depends on the view that the meaning of 
fraud in the mail-fraud [**2889] statute was frozen by 
the conception of fraud held by the framers of the statute 
when it was first passed back in the nineteenth century. 
This seems to us the opposite and equally untenable 
extreme from arguing that fraud is whatever strikes a 
judge as bad, but in any event the ‘intangible rights’ 
concept that the argument attacks is too well established 
in the courts of appeals for us to disturb." Holzer, 816 
F.2d, at 310. 


Finally, there is nothing in the legislative history of 
the mail fraud statute that suggests that Congress 
intended the word "fraud" to have a narrower meaning in 
that statute than its common meaning and the meaning 
that it has in § 37/. As originally enacted in 1872, the 
statute had but one class of prohibition: use of the mails 
as part of "any scheme or artifice to defraud." Act of June 
8, 1872, ch. 335, § 301, 17 Stat. 323. The second clause, 
which prohibits "any scheme . . . for obtaining money or 
property by means of false or fraudulent pretenses, 
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representations, or promises," was added in 1909. Act of 
Mar. 4, 1909, ch. 321, § 215, 35 Stat. 1130. The purpose 
of the second clause was to codify this Court's holding in 
Durland that the Act prohibits false promises even if they 
did not qualify as "fraud" at common law. See Durland, 
161 U.S., at 312-314. There is no evidence to suggest that 
Congress sought to limit the scope of the original 
prohibition, and its use of the disjunctive "or" 
demonstrates that it was adding to, not modifying, the 
original prohibition. See Reiter v. [*374] Sonotone 
Corp., 442 U.S. 330, 339 (1979); see also Streep v. 
United States, 160 U.S., at 132-133. 


Reviewing the general history of Congress’ reactions 
to the courts’ decisions interpreting the mail fraud statute 
also supports the reading the lower courts have attributed 
to § 1341. The general language in the mail fraud statute 
has repeatedly been construed to cover novel species of 
fraud, and Congress has repeatedly amended the statute 
in ways that support a broad interpretation of its basic 
thrust. That long history is accurately summarized in the 
following observations: 


"First enacted in 1872, the mail fraud statute, 
together with its lineal descendant, the wire fraud statute, 
has been characterized as the 'first line of defense’ against 
virtually every new area of fraud to develop in the United 
States in the past century. Its applications, too numerous 
to catalog, cover not only the full range of consumer 
frauds, stock frauds, land frauds, bank frauds, insurance 
frauds, and commodity stock frauds, but have extended 
even to such areas as blackmail, counterfeiting, election 
fraud, and bribery. In many of these and other areas, 
where legislatures have sometimes been slow to enact 
specific prohibitory legislation, the mail fraud statute has 
frequently represented the sole instrument [***312] of 
justice that could be wielded against the ever-innovative 
practitioners of deceit. 


"During the past century, both Congress and the 
Supreme Court have repeatedly placed their stamps of 
approval on expansive use of the mail fraud statute. 
Indeed, each of the five legislative revisions of the 
statute has served to enlarge its coverage." Rakoff, The 
Federal Mail Fraud Statute, 18 Duquesne L. Rev. 
772-773 (1980). 


Il 


To support its crabbed construction of the Act, the 
Court makes a_ straightforward but unpersuasive 
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argument. Since there is no explicit, unambiguous 
evidence that Congress actually [*375] contemplated 
"intangible rights" when it enacted the mail fraud statute 
in 1872, the Court explains, any ambiguity in the 
meaning of the criminal statute should be resolved in 
favor of lenity. The doctrine of lenity is, of course, 
sound, for the citizen is entitled to fair notice of what sort 
of conduct may give rise to punishment. But the Court's 
reliance [**2890] on that doctrine in this case is 
misplaced for several reasons. 


To begin with, "although ‘criminal statutes are to be 
construed strictly . . . this does not mean that every 
criminal statute must be given the narrowest possible 
meaning in complete disregard of the purpose of the 
legislature." McElroy v. United States, 455 U.S., at 658, 
quoting United States v. Bramblett, 348 U.S. 503, 
509-510 (1955). Especially in light of the statutory 
purpose, I believe that § 7341 unambiguously prohibits 
all schemes to defraud that use the United States mails -- 
whether or not they involve money or property. 


In any event, this asserted ambiguity in the meaning 
of the word "defraud," if it ever existed, was removed by 
judicial construction long ago. Even if Chief Justice 
Taft's opinion for the Court in the Hammerschmidt case 
was not sufficient to make it perfectly clear that a fraud 
on the public need not deprive it of tangible property, the 
series of Court of Appeals' opinions applying this very 
statute to schemes to defraud a State and its citizens of 
their intangible right to honest and faithful government, 
notwithstanding the absence of evidence of tangible loss, 
removed any relevant ambiguity in this statute. Surely 
these petitioners knew that it would be unlawful to place 
Kentucky's insurance coverage with an agent who would 
secretly make hundreds of thousands of dollars available 
for the private use of petitioners, their relatives, and their 
paramours. This is, indeed, a strange application of the 
doctrine of lenity. 9 


9 When considering how much weight to accord 
to the doctrine of lenity, it is appropriate to 
identify the class of litigants that will benefit from 
the Court's ruling today. They are not 
uneducated, or even average, citizens. They are 
the most sophisticated practitioners of the art of 
government among us. There is an element of 
fiction in the presumption that every citizen is 
charged with a responsibility to know what the 
law is. But the array of government executives, 
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judges, and legislators who have been accused, 
and convicted, of mail fraud under the well-settled 
construction of the statute that the Court 
renounces today are people who unquestionably 
knew that their conduct was unlawful. Cf. Nash 
v. United States, 229 U.S. 373, 377 (1913). 


[*376] I recognize that there may have been some 
overly expansive applications [***313] of § 134/ in the 
past. With no guidance from this Court, the Courts of 
Appeals have struggled to define just when conduct 
which is clearly unethical is also criminal. In some 
instances, however, such as voting fraud cases, the 
criminality of the scheme and the fraudulent use of the 
mails could not be clearer. It is sometimes difficult to 
define when there has been a scheme to defraud someone 
of intangible rights. But it is also sometimes difficult to 
decide when a tangible loss was caused by fraud. The 
fact that the exercise of judgment is sometimes difficult is 
no excuse for rejecting an entire doctrine that is both 
sound and faithful to the intent of Congress. 


IV 


Perhaps the most distressing aspect of the Court's 
action today is its casual -- almost summary -- rejection 
of the accumulated wisdom of the many distinguished 
federal judges who have thoughtfully considered and 
correctly answered the question these cases present. The 
quality of this Court's work is most suspect when it 
stands alone, or virtually so, against a tide of 
well-considered opinions issued by state or federal courts. 
In these cases I am convinced that those judges correctly 
understood the intent of the Congress that enacted this 
statute. Even if I were not so persuaded, I could not join 
a rejection of such a _ longstanding, consistent 
interpretation of a federal statute. See Commissioner of 
Internal Revenue vy. Fink, 483 U.S. 89, 101 (1987) 
(STEVENS, J., dissenting); Citicorp Industrial Credit, 
Inc. v. [*377] Brock, 483 U.S. 27, 40 (1987) 
(STEVENS, J., dissenting); Runyon v. McCrary, 427 U.S. 
160, 189 [**2891] (1976) (STEVENS, J., concurring). 


In the long run, it is not clear how grave the 
ramifications of today's decision will be. Congress can, 
of course, negate it by amending the statute. Even 
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without congressional action, prosecutions of corrupt 
officials who use the mails to further their schemes may 
continue since it will frequently be possible to prove 
some loss of money or property. 1° But many other types 
of fraudulent use of the mail will now be immune from 
prosecution. The possibilities that the decision's impact 
will be mitigated do not moderate my conviction that the 
Court has made a serious mistake. Nor do they erase my 
lingering questions about why a [***314] Court that has 
not been particularly receptive to the rights of criminal 
defendants in recent years has acted so dramatically to 
protect the elite class of powerful individuals who will 
benefit from this decision. 


10 When a person is being paid a salary for his 
loyal services, any breach of that loyalty would 
appear to carry with it some loss of money to the 
employer -- who is not getting what he paid for. 
Additionally, "if an agent receives anything as a 
result of his violation of a duty of loyalty to the 
principal, he is subject to a liability to deliver it, 
its value, or its proceeds, to the principal." 
Restatement (Second) of Agency § 403 (1958). 
This duty may fulfill the Court's "money or 
property" requirement in most kickback schemes. 


Of course, "the fact that a scheme may or 
may not violate State law does not determine 
whether it is within the proscriptions of the 
federal statute." United States v. Edwards, 458 
F.2d 875, 8&0 (CAS), cert. denied sub nom. Huie 
v. United States, 409 U.S. 891 (1972). See 
Margiotta, 688 F.2d, at 124; Mandel, 591 F.2d, at 
1361; Brown, 540 F.2d, at 374, n. 7; Bush, 522 
F.2d, at 646, n. 6. The mail fraud statute is a 
self-contained provision, which does not rely on 
any state enactments for its force. Cf. 18 U. S.C. 
§ 1952 (b) (defining "unlawful activity" with 
reference to state law). The lack of a state statute 
forbidding the underlying conduct does not 
immunize a defendant from prosecution when he 
or she uses the United States mails as part of the 
scheme. 


I respectfully dissent. 
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CASE SUMMARY: 


PROCEDURAL POSTURE: Defendants sought 
certiorari review of a decision of the United States Court 
of Appeals for the Second Circuit, which affirmed 
defendants' convictions for mail and wire fraud in 
violation of 18 U.S.C.S. § 1341. 

OVERVIEW: Defendant reporter entered into a 
conspiracy with defendant brokers in which defendant 
reporter agreed to give information regarding certain 
stocks to defendant brokers before the information was 
printed in an article that would be submitted to a national 
newspaper. Defendants were convicted of violating § 
10(b) of the Securities Exchange Act of 1934, 15 
U.S.C.S. § 78j(b) and Rule 10b-5, 17 C.F.R. § 240.10b-5 
(1987). Defendant reporter also was convicted of mail 
and wire fraud, 1/8 U.S.C.S. § 1341, when he fraudulently 
misappropriated his employer's property and used the 
mail and wire services to commit these acts. The 
appellate court affirmed, and defendants applied for a 
writ of certiorari. The United States Supreme Court 
concluded that the information was the employer's 
property because it was _ confidential business 
information. Defendant reporter owed his employer the 
fiduciary obligation to protect the confidential 
information obtained during the course of his 
employment. Because defendant reporter committed 
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fraudulent actions in misappropriating his employer's 
property and used the mail and wire services to perpetrate 
the crime, the Court affirmed the decision. 


OUTCOME: The Supreme Court affirmed the decision 
of the appellate court that affirmed the conviction of 
Defendants of violating the mail and wire fraud statutes. 
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unanimous Court as to holding number 2, above. 


OPINION BY: WHITE 


OPINION 


[*20] [***280] [**318] JUSTICE WHITE 
delivered the opinion of the Court. 


Petitioners Kenneth Felis and R. Foster Winans were 
convicted of violating § 10(b) of the Securities Exchange 
Act of [*21] 1934, 48 Stat. 891, 15 U. S. C. § 78j(b), ! 
and Rule 10b-5, 17 CFR § 240.10b-5 (1987). 2 United 
States v. Winans, 612 F. Supp. 827 (SDNY 1985). They 
were also found guilty of violating the federal mail and 
wire fraud statutes, 78 U. S. C. §§ 1341, 3 1343, 4 and 
were convicted for conspiracy under [***281] /8 [*22] 
U. S. C. § 371. > Petitioner David Carpenter, Winans' 
roommate, was convicted for aiding and abetting. With a 
minor exception, the Court of Appeals for the Second 
Circuit affirmed, 797 F. 2d 1024 (1986); we granted 
certiorari, 479 U.S. 1016 (1986). 


1 Section 10(b) provides: 


"It shall be unlawful for any person, directly 
or indirectly, by the use of any means or 
instrumentality of interstate commerce or of the 
mails, or of any facility of any national securities 
exchange -- 
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"(b) To use or employ, in connection with the 
purchase or sale of any security registered on a 
national securities exchange or any security not so 
registered, any manipulative or deceptive device 
or contrivance in contravention of such rules and 
regulations as the [Securities and Exchange] 
Commission may prescribe as necessary or 
appropriate in the public interest or for the 
protection of investors." 

2 Rule 10b-5 provides: 


"It shall be unlawful for any person, directly 
or indirectly, by the use of any means or 
instrumentality of interstate commerce, or of the 
mails or of any national securities exchange, 


"(a) To employ any device, scheme, or 
artifice to defraud, 


"(b) To make any untrue statement of a 
material fact or to omit to state a material fact 
necessary in order to make the statements made, 
in the light of the circumstances under which they 
were made, not misleading, or 


"(c) To engage in any act, practice, or course 
of business which operates or would operate as a 
fraud or deceit upon any person, 


"in connection with the purchase or sale of 
any security.” 
3 Section 134] provides: 


"Whoever, having devised or intending to 
devise any scheme or artifice to defraud, or for 
obtaining money or property by means of false or 
fraudulent pretenses, representations, or promises, 
or to sell, dispose of, loan, exchange, alter, give 
away, distribute, supply, or furnish or procure for 
unlawful use any counterfeit or spurious coin, 
obligation, security, or other article, or anything 
represented to be or intimated or held out to be 
such counterfeit or spurious article, for the 
purpose of executing such scheme or artifice or 
attempting so to do, places in any post office or 
authorized depository for mail matter, any matter 
or thing whatever to be sent or delivered by the 
Postal Service, or takes or receives therefrom, any 
such matter or thing, or knowingly causes to be 
delivered by mail according to the direction 
thereon, or at the place at which it is directed to be 
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delivered by the person to whom it is addressed, 
any such matter or thing, shall be fined not more 
than $ 1,000 or imprisoned not more than five 
years, or both." 

4 Section 1343 provides: 


"Whoever, having devised or intending to 
devise any scheme or artifice to defraud, or for 
obtaining money or property by means of false or 
fraudulent pretenses, representations, or promises, 
transmits or causes to be transmitted by means of 
wire, radio, or television communication in 
interstate or foreign commerce, any writings, 
signs, signals, pictures, or sounds for the purpose 
of executing such scheme or artifice, shall be 
fined not more than $ 1,000 or imprisoned not 
more than five years, or both." 

5 Section 371 provides: 


"If two or more persons conspire either to 
commit any offense against the United States, or 
to defraud the United States, or any agency 
thereof in any manner or for any purpose, and one 
or more of such persons do any act to effect the 
object of the conspiracy, each shall be fined not 
more than $ 10,000 or imprisoned not more than 
five years, or both." 


In 1981, Winans became a reporter for the Wall 
Street Journal (the Journal) and in [**319] the summer 
of 1982 became one of the two writers of a daily column, 
"Heard on the Street." That column discussed selected 
stocks or groups of stocks, giving positive and negative 
information about those stocks and taking "a point of 
view with respect to investment in the stocks that it 
reviews." 6/2 F. Supp., at 830. Winans regularly 
interviewed corporate executives to put together 
interesting perspectives on the stocks that would be 
highlighted in upcoming columns, but, at least for the 
columns at issue here, none contained corporate inside 
information or any "hold for release" information. Jd., at 
830, n. 2. Because of the "Heard " column's perceived 
quality and integrity, it had the potential of affecting the 
price of the stocks which it examined. The District Court 
concluded on the basis of testimony presented at trial that 
the "Heard" column "does have an impact [*23] on the 
market, difficult though it may be to quantify in any 
particular case." Id., at 830. 
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The official policy and practice at the Journal was 
that prior to publication, the contents of the column were 
the Journal's confidential information. Despite the rule, 
with which Winans was familiar, he entered into a 
scheme in October 1983 with Peter Brant and petitioner 
Felis, both connected with the Kidder Peabody brokerage 
firm in New York City, to give them advance information 
as to the timing and contents of the "Heard" column. This 
permitted Brant and Felis and another conspirator, David 
Clark, a client of Brant, to buy or sell based on the 
probable impact of the column on the market. Profits 
were to be shared. The conspirators agreed that the 
scheme would not affect the journalistic purity of the 
"Heard" column, and the District Court did not find that 
the contents of any of the articles were altered to further 
the profit potential of petitioners’ stock-trading scheme. 
Id., at 832, 834-835. Over a 4-month period, the brokers 
made prepublication trades on the basis of information 
given them by Winans about the contents of some 27 
"Heard" columns. The net profits from these trades were 
about $ 690,000. 


In November 1983, correlations between the "Heard" 
articles and [***282] trading in the Clark and Felis 
accounts were noted at Kidder Peabody and inquiries 
began. Brant and Felis denied knowing anyone at the 
Journal and took steps to conceal the trades. Later, the 
Securities and Exchange Commission began an 
investigation. Questions were met by denials both by the 
brokers at Kidder Peabody and by Winans at the Journal. 
As the investigation progressed, the conspirators 
quarreled, and on March 29, 1984, Winans and Carpenter 
went to the SEC and revealed the entire scheme. This 
indictment and a bench trial followed. Brant, who had 
pleaded guilty under a plea agreement, was a witness for 
the Government. 


The District Court found, and the Court of Appeals 
agreed, that Winans had knowingly breached a duty of 
confidentiality [*24] by misappropriating prepublication 
information regarding the timing and contents of the 
"Heard" column, information that had been gained in the 
course of his employment under the understanding that it 
would not be revealed in advance of publication and that 
if it were, he would report it to his employer. It was this 
appropriation of confidential information that underlay 
both the securities laws and mail and wire fraud counts. 
With respect to the § 10(b) charges, the courts below held 
that the deliberate breach of Winans’ duty of 
confidentiality and concealment of the scheme was a 
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fraud and deceit on the Journal. Although the victim of 
the fraud, the Journal, was not a buyer or seller of the 
stocks traded in or otherwise a market participant, the 
fraud was nevertheless considered to be "in connection 
with" a purchase or sale of securities within the meaning 
of the statute and the rule. The courts reasoned that the 
scheme's sole purpose was to buy and sell securities at a 
profit based on advance information of the column's 
contents. The courts below rejected petitioners’ 
submission, which is one [**320] of the two questions 
presented here, that criminal liability could not be 
imposed on petitioners under Rule JOb-5 because "the 
newspaper is the only alleged victim of fraud and has no 
interest in the securities traded." 


In affirming the mail and wire fraud convictions, the 
Court of Appeals ruled that Winans had fraudulently 
misappropriated "property" within the meaning of the 
mail and wire fraud statutes and that its revelation had 
harmed the Journal. It was held as well that the use of the 
mail and wire services had a sufficient nexus with the 
scheme to satisfy §§ 1347 and 1343. The petition for 
certiorari challenged these conclusions. 


[***LEdHRIA] [1A] [***LEdHR2] [2]The Court 
is evenly divided with respect to the convictions under 
the securities laws and for that reason affirms the 
judgment below on those counts. For the reasons that 
follow, we also affirm the judgment with respect to the 
mail and wire fraud convictions. 


[*25] II 


[***LEdHRIB] ([1B]Petitioners assert that their 
activities were not a scheme to defraud the Journal within 
the meaning of the mail and wire fraud statutes; © and that 
in any event, they [***283] did not obtain any "money 
or property" from the Journal, which is a necessary 
element of the crime under our decision last Term in 
McNally v. United States, 483 U.S. 350 (1987). We are 
unpersuaded by either submission and address the latter 
first. 


6 The mail and wire fraud statutes share the 
same language in relevant part, and accordingly 
we apply the same analysis to both sets of 
offenses here. 


We held in McNally that the mail fraud statute does 
not reach "schemes to defraud citizens of their intangible 
rights to honest and impartial government," id., at 355, 
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and that the statute is "limited in scope to the protection 
of property rights." Jd., at 360. Petitioners argue that the 
Journal's interest in prepublication confidentiality for the 
"Heard" columns is no more than an_ intangible 
consideration outside the reach of § /34/; nor does that 
law, it is urged, protect against mere injury to reputation. 
This is not a case like McNally, however. The Journal, as 
Winans' employer, was defrauded of much more than its 
contractual right to his honest and faithful service, an 
interest too ethereal in itself to fall within the protection 
of the mail fraud statute, which "had its origin in the 
desire to protect individual property rights." McNally, 
supra, at 359, n. &. Here, the object of the scheme was to 
take the Journal's confidential business information -- the 
publication schedule and contents of the "Heard" column 
-- and its intangible nature does not make it any less 
"property" protected by the mail and wire fraud statutes. 
McNally did not limit the scope of § /34/ to tangible as 
distinguished from intangible property rights. 


[***LEdHR3] [3]Both courts below expressly referred 
to the Journal's interest in the confidentiality of the 
contents and timing of the "Heard" column as a property 
right, 791 F. 2d, at 1034-1035;612 F. Supp., at 846, and 
we agree with that conclusion. [*26] Confidential 
business information has long been recognized as 
property. See Ruckelshaus v. Monsanto Co., 467 U.S. 
986, 1001-1004 (1984); Dirks v. SEC, 463 U.S. 646, 653, 
n. 10 (1983); Board of Trade of Chicago v. Christie 
Grain & Stock Co., 198 U.S. 236, 250-251 (1905); cf. 5 
U.S. C. § 552(b)(4). "Confidential information acquired 
or compiled by a corporation in the course and conduct of 
its business is a species of property to which the 
corporation has the exclusive right and benefit, and which 
a court of equity will protect through the injunctive 
process or other appropriate remedy." 3 W. Fletcher, 
Cyclopedia of Law of Private Corporations § 857.1, p. 
260 (rev. ed. 1986) (footnote omitted). The Journal had a 
property right [**321] in keeping confidential and 
making exclusive use, prior to publication, of the 
schedule and contents of the "Heard " column. Christie 
Grain, supra. As the Court has observed before: 


"[N]ews matter, however little susceptible of ownership 
or dominion in the absolute sense, is stock in trade, to be 
gathered at the cost of enterprise, organization, skill, 
labor, and money, and to be distributed and sold to those 
who will pay money for it, as for any other merchandise." 
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International News Service v. Associated Press, 248 U.S. 
215, 236 (1918). 


[***LEdHRIC] [1C]Petitioners' arguments _ that 
[***284] they did not interfere with the Journal's use of 
the information or did not publicize it and deprive the 
Journal of the first public use of it, see Reply Brief for 
Petitioners 6, miss the point. The confidential 
information was generated from the business, and the 
business had a right to decide how to use it prior to 
disclosing it to the public. Petitioners cannot successfully 
contend based on Associated Press that a scheme to 
defraud requires a monetary loss, such as giving the 
information to a competitor; it is sufficient that the 
Journal has been deprived of its right to exclusive use of 
the information, for exclusivity is an important aspect 
[*27] of confidential business information and most 
private property for that matter. 


[***LEdHR4] [4] [***LEdHRS] [5]We cannot accept 
petitioners' further argument that Winans' conduct in 
revealing prepublication information was no more than a 
violation of workplace rules and did not amount to 
fraudulent activity that is proscribed by the mail fraud 
statute. Sections 1341 and 1343 reach any scheme to 
deprive another of money or property by means of false 
or fraudulent pretenses, representations, or promises. As 
we observed last Term in McNally, the words "to 
defraud" in the mail fraud statute have the "common 
understanding" of "'wronging one in his property rights 
by dishonest methods or schemes,’ and ‘usually signify 
the deprivation of something of value by trick, deceit, 
chicane or overreaching."" 483 U.S., at 358 (quoting 
Hammerschmidt vy. United States, 265 U.S. 182, 188 
(1924)). The concept of "fraud" includes the act of 
embezzlement, which is "'the fraudulent appropriation to 
one's own use of the money or goods entrusted to one's 
care by another.'" Grin v. Shine, 187 U.S. 181, 189 
(1902). 


[***LEdHR6] [6]The District Court found that Winans' 
undertaking at the Journal was not to reveal 
prepublication information about his column, a promise 
that became a sham when in violation of his duty he 
passed along to his co-conspirators confidential 
information belonging to the Journal, pursuant to an 
ongoing scheme to share profits from trading in 
anticipation of the "Heard" column's impact on the stock 
market. In Snepp v. United States, 444 U.S. 507, 515, n. 
11 (1980) (per curiam), although a decision grounded in 
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the provisions of a written trust agreement prohibiting the 
unapproved use of confidential Government information, 
we noted the similar prohibitions of the common law, 
that "even in the absence of a written contract, an 
employee has a fiduciary obligation to protect 
confidential information obtained during the course of his 
employment." As the New York courts have recognized: 
"It is well established, as a general proposition, that a 
person who acquires special knowledge or information by 
virtue of a confidential or fiduciary relationship with 
another is not free [*28] to exploit that knowledge or 
information for his own personal benefit but must 
account to his principal for any profits derived 
therefrom." Diamond v. Oreamuno, 24 N. Y. 2d 494, 497, 
248 N. E. 2d 910, 912 (1969); see also Restatement 
(Second) of Agency $§ 388, Comment c, 396(c) (1958). 


[***LEdHRID] [1D]We have little trouble in holding 
that the conspiracy here to trade [***285] on the 
Journal's confidential information is not outside the reach 
of the mail and wire fraud statutes, [**322] provided the 
other elements of the offenses are satisfied. The Journal's 
business information that it intended to be kept 
confidential was its property; the declaration to that effect 
in the employee manual merely removed any doubts on 
that score and made the finding of specific intent to 
defraud that much easier. Winans continued in the 
employ of the Journal, appropriating its confidential 
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business information for his own use, all the while 
pretending to perform his duty of safeguarding it. In fact, 
he told his editors twice about leaks of confidential 
information not related to the stock-trading scheme, 6/2 
F. Supp., at 831, demonstrating both his knowledge that 
the Journal viewed information concerning the "Heard" 
column as confidential and his deceit as he played the 
role of a loyal employee. Furthermore, the District 
Court's conclusion that each of the petitioners acted with 
the required specific intent to defraud is strongly 
supported by the evidence. Id., at 847-850. 


[***LEdHR7] [7]Lastly, we reject the submission 
that using the wires and the mail to print and send the 
Journal to its customers did not satisfy the requirement 
that those mediums be used to execute the scheme at 
issue. The courts below were quite right in observing 
that circulation of the "Heard" column was not only 
anticipated but an essential part of the scheme. Had the 
column not been made available to Journal customers, 
there would have been no effect on stock prices and no 
likelihood of profiting from the information leaked by 
Winans. 


The judgment below is 


Affirmed. 


Ii. 
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Defendants were charged with conspir- 
ing to violate the Arms Export Control Act 
and to make false statements in connection 
with proposed arms sales, with violating 
the Arms Export Control Act, and with 
wire and mail fraud. The United States 
District Court for the Southern District of 
New York, Leonard B. Sand, J., granted 
defendants’ motion to dismiss wire and 
mail fraud counts, and federal Government 
brought interlocutory appeal. The Court 
of Appeals, Feinberg, Chief Judge, held 
that: (1) to make out violation of mail and 
wire fraud statutes, Government had to 
show that alleged fraudulent scheme was 


intended to deprive party deceived (rather 
than some other party) of money or proper- 
ty, and (2) Government’s interest in regu- 
lating foreign resales of arms was not 
“property right” under wire and mail fraud 
statutes. 


Affirmed. 


1. Post Office ¢-35(9) 
Telecommunications ¢=362 

To make out violation of mail and wire 
fraud statutes, federal Government has to 
show that goal of fraudulent scheme was 
to deprive party deceived (rather than some 
other party) of its money or property. 18 
US.C.A. §§ 1341, 1343. 


2. Post Office €=35(9) 
Telecommunications @=362 

Federal Government’s interest in regu- 
lating foreign resales of arms was not 
“property right” under wire and mail fraud 
statutes; defendants who allegedly de 
ceived Government as to ultimate destina- 
tion of arms, so that arms could later be 
resold to prohibited nation, could not be 
prosecuted under statutes on alienatio: 
theory. 18 U.S.C.A. §§ 1341, 1843. 

See publication Words and Phrases 


for other judicial constructions and 
definitions. 


Lorna G. Schofield, New York City, Ass 
US. Atty. for S.D. New York (Rudolph ¥ 
Giuliani, U.S. Atty. for S.D. New Yor 
Aaron R. Marcu, Asst. U.S. Atty., of cou 
sel), for appellant. 

Lawrence S. Bader, New York Ci 
(Grand & Ostrow, J. Kelly Strader, of cor 
sel), for defendant-appellee Evans. 


Before FEINBERG, Chief Judge, 
MESKILL and MAHONEY, Circuit 
Judges. 


FEINBERG, Chief Judge: 

This case arises out of defendants’ 
leged efforts to arrange sales of arms fi 
various foreign countries to Iran, and 
furtherance of that scheme, to deceive 
United States about the true destinatio 
the arms. The government brings an i 
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locutory appeal, pursuant to 18 U.S.C. 
§ 3731, from an order of the United States 
District Court for the Southern District of 
New York, Leonard B. Sand, J., dismissing 
46 counts of a 55-count indictment charg- 
ing defendants with mail and wire fraud in 
violation of 18 U.S.C. §§ 1341 and 1343. 
_The. government raises. two issues:. (1) 
whether, to make out a violation of the 
mail and wire fraud statutes, the govern- 
ment must show that the goal of the fraud- 
‘ulent scheme was to deprive the party. de- 
ceived (rather than someone else) of money 
or property, and (2) whether the right of 
the United States to veto sales of -U.S.- 
made or licensed weapons by one foreign 
government to another is a property right 
for wire and mail fraud purposes. For the 
reasons stated below, we agree with the 
district court that the government must 
prove that the scheme aimed at depriving it 
of.money or property, and that the right to 
control future arms sales is not a property 
right for this purpose. We therefore af- 
firm the decision-of the district court dis- 
missing the wire and mail fraud counts of 
the indictment. 
I.. Background 

.. The government alleges that Samuel Ev- 
ans, general counsel to Adnan Khashoggi 
(a leading figure in the now well-publicized 
Iran-Contra affair), and the other defend- 
ants planned to sell to Iran arms that were 
manufactured in, or by license from, the 
United States and that are now owned by 
various foreign countries by deceiving the 
United States about the true identity of the 
country purchasing the arms in order to 
obtain the necessary government approval 
for the transaction. Specifically, defend- 
ants are charged with conspiring to provide 
and providing false end user certificates 
and other documents to the United States, 
hoping to deceive the government into 
thinking the arms were being sold to an 
acceptable country. In fact, the arms were 
destined for Cyrus Hashemi, a government 
agent pretending to be an Iranian buyer. 
Hashemi’s negotiations with defendants 
were tape-recorded, and the undercover op- 
eration was terminated before any arms 
changed hands. See United States v. Ev- 


db 


ans, 667 F.Supp. 974 (S.D.N.Y.1987) (ruling 
on various motions). The arms involved, 
which the government values at over $2 
billion, are a frightening array and include 
missiles, fighter aircraft, helicopters, battle 
tanks, guns, ammunition, cameras, radar, 
radios, engines and spare parts. 


The original indictment in this case was 
returned in May 1986 and was followed by 
five superseding indictments,. the. latest of 
which (‘the indictment”) was filed in July 
1987.: Counts one to four of the indictment 
allege conspiracies to violate the Arms Ex- 
port Control Act, 22 U.S.C. § 2751, et seq., 
and to make false statements in connection 
‘with proposed arms sales in violation of 22 
US.C. § 2778(c) and 18 U.S.C. § 1001. -All 
defendants are charged in at least one 
of these counts. Counts 5 to 48 charge 
various defendants with wire fraud, 18 U.S. 
C. § 1343, and counts 49 and 50 charge 
mail fraud, 18 U.S.C. § 1341. (We hereaf- 
ter refer to the wire and mail fraud counts 
collectively as the ‘federal fraud” counts, 
and, because the statutes share the same 
relevant language, we apply the same 
analysis to both sets of offenses. See Car- 
penter v. United States, —- US. ——, 108 
S.Ct. 316, 320 n. 6, 98 L.Ed.2d 275 (1987); 
United States vt. Covino, 837 F.2d 65, 71 
(2d .Cir.1988)). Finally, counts 51 to 55 
charge various defendants with violating 
the Arms Export Control Act, 22 U.S.C. 
§ 277&(c), by making false statements on 
applications and licenses. © 


The only counts at issue in this appeal 
are the federal fraud counts, which are 
stated in the following pattern: One para- 
graph charges defendants with having “de- 
vised and intended to devise a scheme and 
artifice to defraud and to obtain money and 
property by means of false and fraudulent 
pretenses and representations”; a later 
paragraph charges that “it was in part the 
object of this scheme ... that the defend- _ 
ants ... would obtain by fraud ... (8) 
property, to wit, the U.S. Defense Articles 
listed in this paragraph, among others, for 
Iran, and (b) money, to wit, commissions 
for themselves from the sale of said U.S. 
Defense Articles.” Another paragraph 
charges that the fraud was that defendants 
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“would make and cause to be made to the 
United States Department of State or De 
fense false statements regarding the ulti- 
mate destination of -the above described 
US.. Defense Articles.” Succeeding para- 
graphs list acts of wire and mail use. - 

Evans, joined by thé other defendants, 
challenged the federal fraud counts. ~“Ev- 
ans argued that McNally v.-United States, 
—— US. ——,.107. S.Ct. 2875, .97--L.Ed.2d 
292 (1987), requires that the party: deceived 
—here the United States—be. deprived of 
money or property, and that the indictment 
fails to so allege. Specifically, defendants 
pointed out that the .“property” involved— 
the weapons—is not alleged to belong to 
the United States; -evidently, some of ‘the 
weapons were sold directly by their manu- 
facturers to foreign governments, and even 
those that may have once. belonged to the 
United States are now-owned by ‘foreign 
countries:. Moreover, the. “money” . in- 
volved—the -commissions—was :to be paid 
by the recipient se a not: by the 
United States... 


. Prior to Fal: fateiniene on tie: correct 
interpretation vf. McNally, Judge Sand sént 
a letter to ‘the parties asking them also to 
address what we hereafter call the “‘alien- 
ation theory”—“whether the ‘right’ of the 
United States-to control future ‘slienation’ 
of armaments may properly be. classified as 
a ‘property right’” for purposes of the 
federal fraud statutes. Broadly speaking, 
the limits on alienation that Judge Sand 
. referred to prohibit a foreign country from 
transferring United States arms to another 
foreign country without the consent of the 
United States. These restrictions are cre 
ated either by a statutorily-required clause 
in the contract between the United States 
seller and the original foreign buyer, see 22 
U.S.C. § 2753(aX2), or by regulation, see, 
eg., 22 CFR. §§ 123.9(a), 123.10(d). See 
generally United States v. Evans, 667 
F.Supp. at 982-86. 

After briefing and oral argument, Judge 
Sand rendered an oral decision from the 
bench on July 30, 1987. He held that 
McNally requires that the defendants have 
planned that the victim of the deception— 
here, the United States—Jose money or 
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property, and that the interest of the Unit- 
ed States in the alienation of arms js not 
property for McNally purposes. Since the 
United States, although deceived, lost no 
money or property, the court granted de 
fendants’ motion to strike the federal fraud 
counts. However, the court expressed 
some doubts about the correctness of its 
ruling on the alienation theory. It called 
the question “close and difficult,” and not- 
ed. that “[w]ere the court to require the 
defendants to stand trial on all counts and 
were the mail and wire fraud counts ult? 
mately: to be held invalid,” a new trial 
would have been required since “asking a 
jury to return 46 [extraneous] verdicts ... 
would have a very significant impact on the 
trial.” The judge concluded “that on bal 
ance the preferred procedure and the pro- 
cedure with which the court is comfortable 
on the merits” is to find that the interest of 
the United States is not a property right 
and to strike the federal fraud counts. — 
This appeal followed. No trial date -has 
been set for the remaining counts pending 
resolution of this appeal. 


I]. Whose Property Must be Taken 

{1] The federal fraud statutes prohibi: 
devising or intending to devise a “schern 
or artifice to defraud, or for obtaining mon 
ey or property by means of false or fraudt 
lent pretenses, representations, or prom 
ises.” 18 U.S.C. §§ 1341, 1343. The leac 
ing case interpreting the relevant langusg 
is McNally v. United States, —- US. —— 
107 S.Ct. 2875, 97 L.Ed. 2d 292 (1987), whic 
reversed convictions of defendants charge 
with participating in a scheme to requb 
Kentucky’s insurance agency to share i 
commissions with companies in which d 
fendants secretly had an interest. T-. 
McNally indictment alleged, in releva 
part, (a) that the defendants had defraud 
the state of the right to have its affa’ 
conducted honestly, and (b) that by virt 
of their fraud on Kentucky, the defenda: 
received money from the insurance com’ 
nies. There were no allegations that K. 
tucky paid higher premiums because of 
fendants’ scheme. Judge Sand relied yj 
McNally in dismissing the federa} fr: 
counts. The government argues that 
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judge erred, but Evans responds that the 
Court in McNally reversed the convictions 
“because the only party wronged, the Com- 
monwealth of Kentucky, did not lose mon- 
ey because of the scheme.” We do not 
think matters are so clear. Although there 
is language in McNally that supports Ev- 
ans, the opinion’s holding is that the stat- 
utes apply only to “frauds involving money 
or property,” and not to schemes relating 
to good government. 107 S.Ct. at 2881. 
This reading of the case is confirmed by 
the Supreme Court’s description of McNeal- 
ly in Carpenter v. United States, 108 S.Ct. 
316, 320 (1987) (citations omitted): “We 
held in McNally that the mail fraud statute 
does not reach ‘schemes to defraud citizens 
of their intangible rights to honest and 
impartial government,’ and that the statute 
is. ‘limited in scope to the protection of 
property rights.’” Thus, as we read 
MeNally, the Supreme Court did not focus 
on whether the person deceived also had to 
Jose money or property. 

Nonetheless, this may be the correct 
view of the statute. If a scheme to de- 
fraud must involve the deceptive obtaining 
of property, the conclusion seems logical 
that the deceived party must lose some 
money or property. See United States v. 
Covino, 837 F_2d 65, 71 (2d Cir.1988) (“mail 
fraud requires a finding that the victim be 
defrauded of money or property.”’); United 
States v. Starr, 816 F.2d 94 (2d Cir.1987) 
(pre-McNally). Language in McNally sup- 
ports this reading of the statutes. For 
example, the Court stated that “Insofar as 
the sparse legislative history reveals any- 
thing, it indicates that the original impetus 
behind the mail fraud statute was to pro- 
tect the people from schemes to deprive 
them of their money or property,” 107 
S.Ct. at 2879 (emphasis added). Similarly, 
the Court distinguished 18 U.S.C. Section 
371, which punishes a conspiracy to de- 
fraud the United States and which has been 
construed to encompass non-property 
rights, like the right to honest government, 
from the wire and mail fraud statutes by 
explaining that Section 371 protects many 
interests of the federal government, but 
that “any benefit which the Government 
derives from the [wire or mail fraud] stat- 
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ute[s] must be limited to the Government’s 
interests as property-holder.” 107 S.Ct. at 
2881 n. 8. This statement implies that for 
those statutes to apply, the government 
must lose property if the government is the 
defrauded party. Finally, the Court ex- 
plained that “the words ‘to defraud’ com- 
monly refer ‘to wronging one in his prop- 
erty mghts by dishonest methods or 
schemes.” 107 S.Ct. at 2880-81 (quoting 
Hammerschmidt v. United States, 265 
US. 182, 188, 44 S.Ct 511, 512, 68 LEd. 
968 (1924)) (emphasis added). This state- 
ment tends to support Evans, although the 
word “commonly” implies that in some cir- 
cumstances “defraud” could have other 
meanings. These quotations, although dic- 
ta with regard to the issue before us, indi 
cate that the Supreme Court may have 
read the mail fraud statute as the district 
court did. wee 


The government argues that the legisla- 
tive history of the predecessors to the cur- 
rent statute reveals that Congress intended 
the statutes to forbid activities that would 
be permitted by this reading of the law. In 
particular, the government observes that 
Congress amended the law in 1889 specifi- 
cally to prohibit schemes in which defend- 
ants mailed letters offering to sell counter 
feit money at a fraction of face value. 
Sometimes defendants would defraud those 
who sent them money by not sending any 
counterfeit in return, and sometimes de- 
fendants would send the counterfeit and 
defraud the merchants to whom it was 
passed by depriving them of the value of 
the currency they thought they were get- 
ting. See Rakoff, The Federal Mail Fraud 
Statute (Part I), 18 Duquesne L. Rev. 771, 
797-98 (1980). The government argues 
that the district court’s interpretation of 
the law would prevent prosecution of de- 
fendants who actually sent the counterfeit, 
since the defendants defrauded the mer- 
chants who accepted the counterfeit cur- 
rency but received money from those to 
whom they had sold the counterfeit. How- 
ever, this objection is easily answered. 
The point is not that the defendant must 
receive the same money or property that 
the deceived party lost, but only that the 
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party deceived must lose money or proper- 
ty. Since defendants who sent the counter- 
feit currency would be deceiving the mer- 
chants and since the merchants would lose 
money from the scheme, such defendants 
could be convicted even under # this interpre- 
tation of this law. 


However, the case before us today does 
not require us to decide this general ques- 
tion. As already quoted, the Supreme 
Court has made clear that “any benefit 
which the Government derives from the 
{wire or mail fraud] statute[s] must be 
limited to the Government’s interest as 
property-holder.” McNally, 107 S.Ct. at 
2881 n. 8. This is enough for this case. To 
win, the government must show that it had 
some property interest in the arms. This it 
has not done. The closest it comes is when 
it half-heartedly argues that the indictment 
implies that the United States owned all of 
the rights in at least some of the weapons 
at some point, since certain types of weap- 
ons Jegally may be sold only by the govern- 
ment. However, the government also stat- 
ed at oral argument that it would not at- 
tempt to prove its ownership at trial Con- 
sequently, for present purposes we assume 
that the government is not asserting any 
property right arising out of sales of weap- 
ons owned and possessed by the United 
States immediately before the fraud, but 
only rights arising out of sales of weapons 
owned by third countries. Thus, unless we 
accept the alienation theory, the judgment 
below should be affirmed under the inter- 
pretation of the federal fraud statutes pre- 
viously set out. 


Defendants assert that we may not con- 
sider the alienation theory because it is not 
raised in the indictment; were we to consid- 
er it, they argue, we would violate their 
fifth-amendment right to a grand jury in- 
dictment. We do not decide this issue be- 
cause, even assuming that the indictment 
alleges that defendants schemed to deprive 
the United States of the mght to control 
alienation of the weapons, we find that 
such a right is not “money or property” 
under McNally. 
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HI. The Alienation Theory 


[2] According to the government, “{tJhe 
right at issue here is the right of the Unit- 
ed States Government to prevent the resale 
or retransfer of U.S. military ‘weaponry 
from foreign nations to other, unacceptable 
foreign powers.” The government claims 
that this right “constitutes an interest in, 
and a right to exercise control over, proper- 
ty.” The government’s argument in favor 
of this alienation theory has three steps. 
First, the government says that McNally 
requires that we interpret’ “property” 
broadly. Next, it urges that “property” is 
defined by the common law, and, finally, it 
claims that the common law recognizes as 
a property right a non-possessor’s interest 
in the alienation of an object. aan 

Although we do not necessarily disagree 
that “property” is to be interpreted broad- 
ly, we note that the government’s citation 
to McNally does not support the govern- 
ment’s position. Citing Durland v. United 
States, 161 U.S. 306, 16 S.Ct. 508, 40 L.Ed. 
709 (1896), the Court said that “the phrase 
‘any scheme or artifice to defraud’ is to be 
interpreted broadly insofar as property 
rights are concerned.” This quotation 
means that once a property right is found, 
any attempt to take the right by trickery is 
punishable, but it implies nothing about 
when to find a property right. This inter- 
pretation is bolstered by McNally’s discus- 
sion of Durland, which held that the mail- 
fraud statute reached schemes to take 
property not only by common-law “false 
pretense” but also by any other means that 
a defendant might develop. Thus, we think 
that the Supreme Court has not directed us 
to interpret “property” more broadly than 
usual. 

We agree with the government’s second 
contention that common-law definitions can 
help elucidate the meaning of “property” 
under McNally, although we caution that 
definitions created for one purpose cannot 
always be transported into another. It is 
also undeniable that under some circum 
stances a right to control the future alien 
ation and use of a thing is a property right 
As the government points out, law stu 
dents in real property class have traditior 
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ally learned about the fee simple determin- 
able, the fee simple subject to a condition 
subsequent, the possibility of reverter, and 
the power of termination, all of which are 
devices through which a nonpossessor con- 
trols land. Similarly, in Carpenter the Su- 
preme Court held that the Wall Street Jour- 
nal’s interest in the exclusive pre-publica- 
tion use of the contents of its columns was 
a property right. 108 S.Ct at 321 (“exchu- 
sivity is an important aspect of confidential 
business information and most private 
‘property for that matter.”). 

: However, the fact that the common law 
recognizes some rights to control alienation 
as property does not mean that: all such 
rights are property rights within the mean- 
ing. of the federal fraud statutes. The 
analogy to the common law cuts both ways. 
In Carpenter, the court pointed out that 
the right in question there—exclusive use 
‘of confidential business information—was 
recognized in various contexts. 108 S.Ct 
at 820. That the right at issue here has 
not been treated as a property right in 
other contexts, and that there are many 
basic differences between it and common- 
law property are relevant considerations in 
deciding whether the right is property un- 
der the federal] fraud statutes. 

One difference between the right assert- 
ed here and traditional real-property rights 
is that common-law real property estates 
usually provide that an estate holder will, 
under some circumstances, have the right 
to possess the land.’ However, the United 
States will never have the right to possess 
the weapons involved in this case, even if a 
foreign government violates the resale re- 
strictions. Instead, either the President or 
Congress may determine that a violation 
warrants restrictions on future sales of 
weapons to the violator. 22 U.S.C. 
§ 2753(cK1}{(4). The government concedes 
that the violations have no effect on the 
purchaser’s title or on the seller’s right to 
profits from the illegal sale. This elabo- 
rate, integrated scheme substitutes for the 
traditional property remedies of réplevin, 
damages or specific performance, a substi- 
4. We recognize that restrictive covenants may 


create non-possessory interests in land. How- 
ever, as discussed in the text, the government 
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tution that is further proof that the right is 
not property. Moreover, as this court has 
said in a different context: “When Con- 
gress has provided specific and elaborate 
enforcement provisions, and entrusted their 
use to particular parties, we will not lightly 
assume an unexpressed intent to create 
additional ones,” hke federal fraud prose- 
cutions here: For v. Reich & Tang, Inc., 


‘692 F.2d 250, 255 (2d Cir.1982), aff'd sub 


nom. Daily Income Fund, Inc. v. Fox, 464 
U.S. 523, 104 S.Ct 831, 78 LEd2d 645 
(1984). See also Dowling v. United States, 
473 US. 207, 226, 105 S.Ct. 3127, 3138, 87 
L.Ed.2d 152 (1985) (Congress should not be 
presumed to have adopted an indirect 
“blunderbuss solution to a problem treated 
with precision when, considered directly.”). 
We are particularly loath to expand the 
wire and mail fraud statutes further, since 
we have already “tolerated an extraordi- 
nary expansion” of these laws. United 
States v. Weiss, 152 F.2d T77, 791 (2d Cir.) 
(Newman, J., dissenting), cert. denied, 474 
US. 944, 106 S.Ct 308, 88 L.Ed2d 
285 (19865). 

The government responds that the na- 
ture of the remedy does not affect the 
characterization of the interest. It ex- 
plains that the remedy is unusual] because 
the offending party is often a foreign sov- 
ereign, and no judicial forum exists to en- 
force rights against foreign sovereigns. 
The government argues that “(t]he reali- 
ties of international law and politics ... 
which prevent the United States from filing 
a replevin or damages action ... whenever. 
a foreign country breaches its agreement 
not to resell arms ... hardly leads [sic] to 
the conclusion that the United States has 
no rights.... It simply explains why Con- 
gress enacted the retaliatory remedies.” 
We do not disagree with the government’s 
characterization of the problems Congress 
faced, and we do not enter the longstand- 
ing debate about the relationship between 
rights and remedies. However, the dif fi- 
culty Congress faced highlights that the 

does not allege that title to the weapons is en- 

cumbered by the alienation restrictions, and 
covenants are therefore distinguishable. 
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interest here is of a different character 
than run-of-the-mill property mghts. 


There are other important dissimilarities 
between the basic assumptions made by 
the common law of property and those 
made in the world of international arms 
sales. Property law disfavors restraints on 
alienation and dead-hand control by prior 
owners. In contrast, Congress has enacted 
elaborate laws to limit who may possess or 
sell weapons. Moreover, the usual rules of 
economics are not supposed to govern arms 
sales, which instead are regulated by for- 
eign and human-rights policies in addition 
to supply and demand. Because the back- 
ground for the rules governing arms sales 
differs so greatly from the background of 
‘common-law property, we are reluctant to 
engraft principles from one sphere to the 
‘other. shee 
a All of these distinctions suggest to us 
that the government’s interest here is ancil- 
lary to a regulation, not to property. A 
law prohibiting a particular use of a com- 
modity that the government does not use 
or possess ordinarily does not create a 
property right. If it did, many government 
regulations would create property rights. 
For example, laws preventing the sale of 
heroin or the dumping of toxic waste would 
create government property rights in the 
drugs or chemicals. Admittedly, the line 
between regulation and property is difficult 
to draw with scientific precision, see gener- 
ally B. Ackerman, Private Property and the 
Constitution (1977), and we do not mean to 
imply that the government never has a 
property interest in the limits it imposes on 
property. use. 

In this criminal case, however, our evalu- 
ation of the differences between weapons 
and more usual property is colored by the 
rule of lenity, which the Supreme Court 
recently directed we consider when inter- 
preting the statutes at issue here. In 
McNally, the Court explained that “when 
there are two rational readings of a crim? 
nal statute, one harsher than the other, we 
are to choose the harsher one only when 
Congress has spoken in clear and definite 
language.... There are no constructive 
offenses; and before one can be punished, 
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it must be shown that his case is plainly 
within the statute.” 107 S.Ct at 2881 
(citations omitted). Although the alien- 
ation theory is clever and appeals to a 
lawyer’s sense of technical symmetry, ab- 
sent more specific language in the statute 
it is not a solid enough theory on which to 
ground a criminal prosecution involving a 
highly-regulated and unusual field. 


Because of the substantial differences 
between international arms sales and com- 
mon-law property transactions, we con- 
clude that the United States’s interest in 
regulating foreign resales of arms is not a 
property right for wire and mail fraud pur- 
poses. In so doing, we do not fear that 
wrongdoing will go unpunished because 
the government can prosecute defendants 
under other existing laws, and indeed is 
doing so. In addition, if Congress feels 
that still more laws are necessary, it can 
enact them. 


The judgment of the district court. is 
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§ 1346. Definition of “scheme or artifice to defraud” 


For the purposes of this chapter, the term “‘scheme or artifice to 
defraud” includes a scheme or artifice to deprive another of the 
intangible right of honest services. 


(Added Pub.L. 100-690, Title VII, § 7603(a), Nov. 18, 1988, 102 Stat. 4508.) 
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PRIOR HISTORY: ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR- 
THE FIFTH CIRCUIT. 


DISPOSITION: 182 F.3d 296, reversed and remanded. 
JUDGES: GINSBURG, J., delivered the opinion for a unanimous Court. 


OPINIONBY: GINSBURG 
OPINION: JUSTICE GINSBURG delivered the opinion of the Court. 


This case presents the question whether the federal mail fraud statute, 18 
U.S.C. @ 1341, reaches false statements made in an application for a state 
license. Section 1341 proscribes ust of the mails in furtherance of “any scheme 
or artifice to defraud, or for obtaining money or property by means of false 
{*Bjor fravdulent pretenses, representations, or promises.” Petitioner Carl 
w. Cleveland and others were prosecuted under this federal measure for making 
false statements in applying to the Louisiana State Police for permission to 
operate video poker machines. We conclude that permits or licenses of this order 
do not qualify as “property” within @ 1341°’s compass. It does not suffice, we 
clarify, that the object of the fraud may become property in the recipient's 
hands; for purposes of the mail fraud statute, the thing obtained must be 
property in the hands of the victim. State and municipal licenses in general, 
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and Louvisiana’s video poker licenses in particular, we hold, do not rank as 
“property,” for purposes of @ 1341, in the hands of the official licensor. 


I 


Lovisiana law allows certain businesses to operate video poker machines. La. 
Rev. Stat. Ann. @@ 27:301 to 27:324 (West Supp. 2000). The State itself, 
however, does not run such machinery. The law requires prospective owners of 
video poker machines to apply for a license from the State. @ 27:306. The 
licenses are not transferable, @ 27:311(G), and must be renewed annually, La. 
Admin. Code, tit. 42, @ 2405(B)(3} (2000). Tof[*9} qualify for a license, an 
applicant must meet suitability requirements designed to ensure that licensees 
have good character and fiscal integrity. La. Rev. Stat. Ann. @ 27:310 (West 


Supp. 2000). 


In 1992, Fred Goodson and his family formed a limited partnership, Truck Stop 
Gaming, Ltd. (TSG), in order to participate in the video poker business at their 
truck stop in Slidell, Louisiana. Cleveland, a New Orleans lawyer, assisted 
Goodson in preparing TSG’s application for a video poker license. The 
application required TSG to identify its partners and to submit personal 
financial statements for all partners. It also required TSG to affirm that the 
listed partners were the sole beneficial owners of the business and that no 
partner held an interest in the partnership merely as an agent or nominee, or 
intended to transfer the interest in the future. 


TSG's application identified Goodson’s adult children, Alex and Maria, as the 
sole beneficial owners of the partnership. It also showed that Goodson and 
Cleveland's law firm had loaned Alex and Maria all initial capital for the’ 
partnership and that Goodson was TSG's general manager. In May 1992, the State 
approved the application and issued[*10} a license. TSG successfully renewed 
the license in 1993, 1994, and 1995 pursuant to La. Admin. Code, tit. 42, @ 
2405(B) (3) (2000). Each renewal application identified no ownership interests 
other than those of Alex and Maria. 


In 1996, the FBI discovered evidence that Cleveland and Goodson had 
participated in a scheme to bribe state legislators to vote in a manner 
favorable to the video poker industry. The Government charged Cleveland and 
Goodson with multiple counts of money laundering under 18 U.S.C. @ 1957, as well 
as racketeering and conspiracy under @ 1962. Among the predicate acts supporting 
these charges were four counts of mail fraud under @ 1341. nl The indictment 
alleged that Cleveland and Goodson had violated @ 1341 by fraudulently 
concealing that they were the true owners of TSG in the initial license 
application and three renewal applications mailed to the State. They concealed 
their ownership interests, according to the Government, because they had tax and 
financial problems that could have undermined their suitability to receive a 
video poker license. See La. Rev. Stat. Ann. @ 27:310(B){1) (suitability 
requirements}. 


nl Title 18 U.S.C. @ 1341 provides in relevant part: "Whoever, having devised 
or intending to devise any scheme or artifice to defraud, or for obtaining money 
or property by means of false or fraudulent pretenses, representations, or 
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promises, . . - for the purpose of executing such scheme or artifice or 
attempting so to do, [uses the mails or causes them to be used), shall be fined 
under this titde or imprisoned not more than five years, or both.” The Racketeer 
Influenced and Corrupt Organizations Act (RICO) prohibits participation and 
conspiracy to participate in a pattern of "racketeering activity,” 18 U.S.C. @@ 
1962(c}, (d), and defines "racketeering activity” to include "any act which is 
indictable under . . . section 1341,” @ 1961(1). The money laundering statute 
prohibits various activities designed to conceal or promote “specified unlawful 
activity,” @ 1956, and defines "specified unlawful activity” to include (with an 
exception not relevant here) “any act or activity constituting an offense listed 
in section 1961{1) of this title,” @ 1956{c) (7) (A). 


Before trial, Cleveland moved to dismiss the mail fraud counts on the 
ground that the alleged fraud did not deprive the State of “property” under @ 
1341. The District Court denied the motion, concluding that "licenses constitute 
property even before they are issued.” 951 F. Supp. 1249, 1261 {ED La. 1997). A 
jury found Cleveland guilty on two counts of mail fraud (based on the 1994 
and 1995 license renewals) and on money laundering, racketeering, and conspiracy 
counts predicated on the mail fraud. The District Court sentenced Cleveland 


to 121 months in prison. 


On appeal, Cleveland again argued that Louisiana had no property interest 
in video poker licenses, relying on several Court of Appeals decisions holding 
that the government does not relinquish "property” for purposes of @ 1341 when 
it issues a permit or license. See United States v. Shotts, 145 F.3d 1289, 1296 
(CA11 1998) (license to operate a bail bonds business); United States v. 
Schwartz, 924 F.2d 410, 418 (CA2 1991) {arms export license}; United States v. 
Granberry, 908 F.2d 278, 280 (CA8 1990) (school bus operator’s permit); Toulabi 
v. United States, 875 F.2d 122, 125 (CA7 1989){*12] (chauffeur’s license); 
United States v. Dadanian, 856 F.2d 1391, 1392 (CA9 1988} (gambling license); 
United States v. Murphy, 836 F.2d 248, 254 (CA6 1988) {license to conduct 
charitable bingo games). 


The Court of Appeals for the Fifth Circuit nevertheless affirmed 
Cleveland’s conviction and sentence, United States v. Bankston, 182 F.3d 296, 
309 (1999), considering itself bound by its holding in United States v. 
Salvatore, 110 F.3d 1131, 1138 (1997), that Louisiana video poker licenses 
constitute "property” in the hands of the State. Two other Circuits have 
concluded that the issuing authority has a property interest in unissued 
licenses under @ 1341. United States v. Bucuvalas, 970 F.2d 937, 945 (CAl 1992} 
{entertainment and liquor license); United States v. Martinez, 905 F.2d 709, 715 
{(CA3 1990) (medical license). 


We granted certiorari to resolve the conflict among the Courts of Appeals, 
529 U.S. 1017 (2000), and now reverse the Fifth Circuit's judgment. 


II 
In McNally v. United States, 483 U.S. 350, 360, 97 L. Ed. 2d 292, 107 S. Ct. 


2875 {1987), this Court[{*13] held that the federal mail fraud statute is 
"limited in scope to the protection of property rights.” McNally reversed the 
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mail fraud convictions of two individvals charged with participating in "a 
self-dealing patronage scheme” that defrauded Kentucky citizens of “the right to 
have the Commonwealth's affairs conducted honestly.” Id., at 352. At the time 
McNally was decided, federal prosecutors had been using @ 1341 to attack various 
forms of corruption that deprived victims of “intangible rights” unrelated to 
money or property- n2 Reviewing the history of @ 1341, we concluded that "the 
original impetus behind the mail fraud statute was to protect the people from 
schemes to deprive them of their money or property.” Id., at 356. 


n2 E.g., United States v. Clapps, 732 F.2d 1148, 1153 {CA3 1984) (electoral 
body’s right to fair elections); United States v. Bronston, 658 F.2d 9320, 927 
(CA2 1981} {client's right to attorney's loyalty}; United States v. Bohonus, 628 
F.2d 1167, 1172 (CA9 1980) {right to honest services of an agent or employee); 
United States v. Isaacs, 493 F.2d 1124, 1150 (CA7 1974) (right to honest 
services of public official). 


As first enacted in 1872, @ 1341 proscribed use of the mails to further "’any 
scheme or artifice to defraud.’” Ibid. In 1896, this Court held in Durland v. 
United States, 161 U.S. 306, 313, 40 L. Ed. 709, 16 S. Ct. 508, that the statute 
covered fraud not only by "representations as to the past or present,” but also 
by “suggestions and promises as to the future.” In 1909, Congress amended @ 1341 
to add after "any scheme or artifice to defraud" the phrase “or for obtaining 
money or property by means of false or fraudulent pretenses, representations, or 
promises.” McNally, 483 U.S. at 357. We explained in McNally that the 1909 
amendment "codified the holding of Durland,” id. at 357, and "simply made it 
unmistakable that the statute reached false promises and misrepresentations as 
to the future as well as other frauds involving money or property,” id. at 359. 
Rejecting the argument that “the money-or-property requirement of the latter 
phrase does not limit schemes to defraud to those aimed at causing deprivation 
of money or property,” id. at 358, we concluded that the 1909 amendment signaled 
no intent by Congress[*15} to "depart from [the} common understanding” that 
"the words ‘to defraud’ commonly refer 'to wronging one in his property 
rights,’” id. at 358-359 (quoting Hammerschmidt v. United States, 265 U.S. 182, 
188, 68 L. Ed. 968, 44 S. Ct. 511 (1924}). 


Soon after McNally, in Carpenter v. United States, 484 U.S. 19, 25, 98 L. Ed. 
2a 275, 108 S. Ct. 316 (1987), we again stated that @ 12341 protects property 
rights only. Carpenter upheld convictions under @ 1341 and the federal wire 
fraud statute, 18 U.S.C. @ 1343, of defendants who had defrauded the Wall Street 
Journal of confidential business information. Citing decisions of this Court as 
well as a corporate law treatise, we observed that "confidential business 
information has long been recognized as property.” 484 U.S. at 26. 


The following year, Congress amended the law specifically to cover one of the 
"intangible rights” that lower courts had protected under @ 1341 prior to 
McNally: "the intangible right of honest services.” Anti-Drug Abuse Act of 1988, 
@ 7603{a), 18 U.S.C. @ 1346. Significantly, Congress covered only the intangible 
right of honest services even though[*16] federal courts, relying on 
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McNally, had dismissed, for want of monetary loss to any victim, prosecutions 
under @ 1341 for diverse forms of public corruption, including licensing fraud. 


n3 


n3 For example, in United States v. Murphy, 836 F.2d 248, 254 {CA6 1988}, the 
court overturned the mail fraud conviction of a state official charged with 
using false information to help a charitable organization obtain a state bingo 
license. Acknowledging "the McNally limitations” on @ 1341, the court said that 
the issue "distills to a consideration of whether Tennessee's "right to control 
or object’ with respect to the issuance of a bingo permit to a charitable 
organization constitutes 'property.'’” Id. at 253. It then held that "the 
certificate of registration or the bingo license may well be ’property” once 
issued, insofar as the charitable organization is concerned, but certainly an 
unissued certificate of registration is not property of the State of Tennessee 
and once issued, it is not the property of the State of Tennessee.” Id. at 


253-254. 


In this case, there is no assertion that Louisiana's video poker licensing 
scheme implicates the intangible right of honest services. The question 
presented is whether, for purposes of the federal mail fraud statute, a 
government regulator parts with “property” when it issues a license. For the 
reasons we now set out, we hold that @ 1341 does not reach fraud in obtaining a 
state or municipal license of the kind here involved, for such a license is not 
"property” in the government regulator's hands. Again, as we said in McNally, 
"if Congress desires to go further, it must speak more clearly than it has.” 483 
U.S. at 360. 


To begin with, we think it beyond genuine dispute that whatever interests 
Louisiana might be said to have in its video poker licenses, the State’s core 
concern is regulatory. Lovisiana recognizes the importance of "public confidence 
and trust that gaming activities . . . are conducted honestly and are free from 
criminal and corruptive elements.” La. Rev. Stat. Ann. @ 27:306(A){1) (West 
Supp. 2000). The video poker licensing statute accordingly asserts the State's 
"legitimate interest in providing strict regulation of all persons, practices, 
(*18}associations, and activities related to the operation of ... 
establishments licensed to offer video draw poker devices.” Ibid. The statute 
assigns the Office of State Police, a part of the Department of Public Safety 
and Corrections, the responsibility to promulgate rules and regulations 
concerning the licensing process. @ 27:308(A). It also authorizes the State 
Police to deny, condition, suspend, or revoke licenses, to levy fines of up to $ 
1,000 per violation of any rule, and to inspect all premises where video poker 
devices are offered for play. @@ 27:308(B), (E){(1)- In addition, the statute 
defines criminal penalties for unauthorized use of video poker devices, @ - 
27:309, and prescribes detailed suitability requirements for licensees, @ 
273310. 
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In short, the statute establishes a typical regulatory program. It licenses, 
subject to certain conditions, engagement in pursuits that private actors may 
not undertake without official authorization. In this regard, it resembles other 
licensing schemes long characterized by this Court as exercises of state police 
powers. E.g., 2iffrin, Inc. v. Reeves, 308 U.S. 132, 138, 84 L. Ed. 128, 60S. 
Ct. 163 (1939) (license to transport alcoholic[{*19} beverages); Hall v- 
Geiger-Jones Co., 242 U.S. 539, 558, 61 L. Ed. 480, 37 S. Ct. 237 (1917) 
{license to sell corporate stock); Fanning v. Gregoire, 57 U.S. 524, 16 HOW 524, 
534, 14 L. Ed. 1043 (1854) (ferry license); License Cases, 5 HOW 504, 589 (1847} 
{license to sel} liquor} (opinion of McLean, J.}, overruled on other grounds, 
Leisy v. Hardin, 135 U.S. 100, 34 L. Ed. 128, 10 S. Ct. 681 (1890). 


Acknowledging Lovisiana’s regulatory interests, the Government offers two 
reasons why the State also has a property interest in its video poker licenses. 
First, the State receives a substantial sum of money in exchange for each 
license and continues to receive payments from the licensee as long as the 
license remains in effect. Second, the State has significant control over the 
issuance, renewal, suspension, and revocation of licenses. 


Without doubt, Lovisiana has a substantial economic stake in the video poker 
industry. The State collects an upfront "processing fee” for each new license 
application, La. Rev. Stat. Ann- @ 27:311(H)}({2) (West Supp. 2000) ($ 10,000 for 
truck stops), a separate "processing fee” for each renewal application, @ 
27:311(H} (4) ($ 1,000 for truck stops), an "annual fee” {*20} from each 
device owner, @ 27:311(A)(4} {$ 2,000}, an additional "device operation” fee, @ 
27:311(A) (5) (c) (S 1,000 for truck stops), and, most importantly, a fixed 
percentage of net revenue from each video poker device, @ 27:311(D)(1){b} (32.5% 
for truck stops). It is hardly evident, however, why these tolls should make 
video poker licenses "property” in the hands of the State. The State receives 
the lion’s share of its expected revenue not while the licenses remain in its 
own hands, but only after they have been issued to licensees. Licenses 
pre-issuance do not generate an ongoing stream of revenue. At most, they entitle 
the State to collect a processing fee from applicants for new licenses. Were an 
entitlement of this order sufficient to establish a state property right, one 
could scarcely avoid the conclusion that States have property rights in any 
license or permit requiring an upfront fee, including drivers’ licenses, medical 
licenses, and fishing and hunting licenses. Such licenses, as the Government 
itself concedes, are “purely regulatory.” Tr. of Oral Arg. 24-25. 


Tellingly, as to the character of Louisiana's stake in its video poker 
licenses, the Government nowhere{*21]} alleges that Cleveland defrauded the 
State of any money to which the State was entitled by law. Indeed, there is no 
dispute that TSG paid the State of Lovisiana its proper share of revenue, which 
totaled more than $ 1.2 million, between 1993 and 1995. If Cleveland defrauded 
the State of “property,” the nature of that property cannot be economic. 


Addressing this concern, the Government argues that Cleveland frustrated 
the State's right to control the issuance, renewal, and revocation of video 
poker licenses under La. Rev. Stat. Ann. @@ 27:306, 27:308 (West Supp. 2000). 
The Fifth Circuit has characterized the protected interest as "Louisiana's right 
to choose the persons to whom it issues video poker licenses.” Salvatore, 110 
F.3d at 1140. But far from composing an interest that "has long been recognized 
as property,” Carpenter, 484 U.S. at 26, these intangible rights of allocation, 
exclusion, and control amount to no more and no less than Louisiana's 
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sovereign power to regulate. Notably, the Government overlooks the fact ‘that 
these rights include the distinctively sovereign authority to impose criminal 
penalties for violations of the licensing scheme, [*22} La. Rev. Stat~ Ann. 

@ 27:309 (West Supp. 2000), including making false statements in a license 
application, @ 27:309{A). Even when tied to an expected stream of revenue, the 
State's right of control does not create a property interest any more than a law 
licensing liguor sales in a State that levies a sales tax on liquor. Such 
regulations are paradigmatic exercises of the States’ traditional police powers. 


The Government compares the State’s interest in video poker licenses to a 
patent holder's interest in a patent that she has not yet licensed. Although it 
is true that both involve the right to exclude, we think the congruence ends 
there. A patent not only confers the right to exclude others from using an 
invention, it also protects the holder’s right to use, make, or sell the 
invention herself. 35 U.S.C. @@ 154, 271{d)(1). Louisiana does not conduct 
gaming operations itself, it does not hold video poker licenses to reserve that 
prerogative, and it does not “sell” video poker licenses in the ordinary 
commercial sense. Furthermore, while a patent holder may sell her patent, see @ 
261 {"patents shall have the attributes of personal property”), the State may 
[*23}]not sell its licensing authority. Instead of a patent holder’s interest 
in an unlicensed patent, the better analogy is to the Federal Government's 
interest in an unissued patent. That interest, like the State’s interest in 
licensing video poker operations, surely implicates the Government’s role as 
sovereign, not as property holder. See U.S..Const., Art. I, @ 8, cl. 8. 


The Government also compares the State’s licensing power to a franchisor's 
right to select its franchisees. On this view, Louisiana's video poker licensing 
scheme represents the State's venture into the video poker business. Although 
the State could have chosen to run the business itself, the Government says, it 
decided to franchise private entities to carry ovt the operations instead. 
However, a franchisor’s right to select its franchisees typically derives from 
its ownership of a trademark, brand name, business strategy, or other product 
that it may trade or sell in the open market. Louisiana’s authority to select 
video poker licensees rests on no similar asset. It rests instead upon the 
State’s sovereign right to exclude applicants deemed unsuitable to run video 
poker operations. A right to exclude in that governing[*24] capacity is not 
one appropriately labeled "property.” See Tr. of Oral Arg. 25. Moreover, unlike 
an entrepreneur or business partner who shares both losses and gains arising 
from a business venture, Louisiana cannot be said to have put its labor or 
capital at risk through its fee-laden licensing scheme. In short, the State did 
not decide to venture into the video poker business; it decided typically to 
permit, regulate, and tax private operators of the games. 


We reject the Government’s theories of property rights not simply because 
they stray from traditional concepts of property. We resist the Government's 
reading of @ 1341 as well because it invites us to approve a sweeping expansion 
of federal criminal jurisdiction in the absence of a clear statement by 
Congress. Equating issuance of licenses or permits with deprivation of property 
would subject to federal mail fraud prosecution a wide range of conduct 
traditionally regulated by state and local authorities. We note in this regard 
that Louisiana’s video poker statute typically and unambiguously imposes 
criminal penalties for making false statements on license applications. La. Rev. 
Stat. Ann. @ 27:309(A) (West Supp. 2000). As we[*25}] reiterated last Term, 
"*unless Congress conveys its purpose clearly, it will not be deemed to have 
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significantly changed the federal-state balance’ in the prosecution of crimes.” 
Jones v. United States, 529 U.S. 848, 858, 146 L. Ed. 2d 902, 120 S. Ct. 1904 
{2000} {quoting United States v. Bass, 404 U.S. 336, 349, 30 L. Ed. 2d 488, 92 


S. Ct. 515 (1971)). 


Moreover, to the extent that the word "property™ is ambiguous as placed in @ 
1341, we have instructed that "ambiguity concerning the ambit of criminal 
statutes should be resoived in favor of lenity.” Rewis v. United States, 401 
U.S. 808, 812, 28 L. Ed. 2d 493, 91 S. Ct. 1056 (1971). This interpretive guide 
is especially appropriate in construing @ 1341 because, as this case 
demonstrates, mail fraud is a predicate offense under RICO, 18 U.S.C. @ 
1961(1}) (1994 ed., Supp. 1V), and the money laundering statute, @ 1956{c){7)(A)- 
In deciding what is “property” under @ 1341, we think “it is appropriate, before 
we choose the harsher alternative, to require that Congress should have spoken 
in language that is clear and definite.” United States v. Universal C. I. T. 
Credit Corp., 344 U.S. 218, 222, 97 L. Ed. 260, 73 S. Ct. 227 (1952). 


Finally, in an argument not raised below{*26} but urged as an alternate 
ground for affirmance, the Government contends that @ 1341, as amended in 1909, 
defines two independent offenses: (1) “any scheme or artifice to defraud” and 
{2) "any scheme or artifice . . . for obtaining money or property by means of 
false or fraudulent pretenses, representations, or promises.” Because a video 
poker license is property in the hands of the licensee, the Government says, 

Cleveland "obtained . . . property” and thereby committed the second offense 
even if the license is not property in the hands of the State. 


Although we do not here question that video poker licensees may have property 
interests in their licenses, n4 we nevertheless disagree with the Government's 
reading of @ 1341. In McNally, we recognized that “because the two phrases 
identifying the proscribed schemes appear in the disjunctive, it is arguable 
that they are to be construed independently.” 483 U.S. at 358. But we rejected 
that construction of the statute, instead concluding that the second phrase 
simply modifies the first by "making it unmistakable that the statute reached 
false promises and misrepresentations as to the future as well as other frauds 
involving[{*27] money or property.” Id. at 359. Indeed, directly 
contradicting the Government's view, we said that "the mail fraud statute . . 
- had its origin in the desire to protect individual property rights, and any 
benefit which the Government derives from the statute must be limited to the | 
Government’s interests as property holder.” Id. at 359, n. 8 (emphasis added). 
We reaffirm our reading of @ 1341 in McNally. See Hilton v. South Carolina 
Public Railways Comm’n, 502 U.S. 197, 205, 116 L. Ed. 2d 560, 112 S. Ct. 560 
(1991) {"stare decisis is most compelling” where "a pure question of statutory 
construction” is involved). Were the Government correct that the second phrase 
of @ 1341 defines a separate offense, the statute would appear to arm federal 
prosecutors with power to police false statements in an enormous range of 
submissions to state and local authorities. For reasons already stated, see 
supra, at 11-12, we decline to attribute to @ 1341 a purpose so encompassing 
where Congress has not made such a design clear. 


n4 Notwithstanding the State's declaration that "any License issued or 
renewed . . . is not property or a protected interest under the constitutions 
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of either the United States or the state of Louisiana,” La. Rev. Stat. Ann. @ 
27:301(D) (West Supp. 2000}, "the question whether a state-law right constitutes 
*property’ or "rights to property’ is a matter of federal law,” Drye v. United 
States, 528 U.S. 49, 58, 145 L. Ed. 2d 466, 120 S. Ct. 474 (1999) (citing United 
States v. National Bank of Commerce, 472 U.S. 713, 727, 86 L. Ed. 2d 565, 105 S. 
ct. 2919 (1985})). In some contexts, we have held that individuals have 
constitutionally protected property interests in state-issued licenses essential 
to pursuing an occupation or livelihood. See, e.g., Bell v. Burson, 402 U.S. 
535, 539, 29 L. Ed. 2d 90, 92 S. Ct. 1586 {1971} {driver’s license). 


We conclude that @ 1341 requires the object of the fraud to be "property” in 
the victim’s hands and that a Louisiana video poker license in the State’s hands 
is not "property” under @ 1341. Absent clear statement by Congress, we will not 
read the mail fraud statute to place under federal superintendence a vast 
array of conduct traditionally policed by the States. Our holding means that 

Cleveland's @ 1341 conviction must be vacated. Accordingly, the judgment of 
the United States Court of Appeals for the Fifth Circuit is reversed, and the 
case is remanded for further proceedings consistent with this opinion. 


It is so ordered. 
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OPINION BY: GINSBURG 


OPINION 
[*635] JUSTICE GINSBURG delivered the opinion of the Court. 


In 2001, Enron Corporation, then the seventh highest-revenue-grossing company in America, 
crashed into bankruptcy. We consider in this opinion two questions arising from the prosecution of 
Jeffrey Skilling, a longtime Enron executive, for crimes committed before the corporation's 
collapse. First, did pretrial [**22] publicity and community prejudice prevent Skilling from 
obtaining a fair trial? Second, did the jury improperly convict Skilling of conspiracy to commit 
"honest-services" wire fraud, 78 U.S.C. $$ 371, 1343, 1346? 


Answering no to both questions, the Fifth Circuit affirmed Skilling's convictions. We conclude, 
in common with the Court of Appeals, that Skilling's fair-trial argument fails; Skilling, we hold, did 
not establish that a presumption of juror prejudice arose or that actual bias infected the jury that 
tried him. But we disagree with the Fifth Circuit's honest-services ruling. In proscribing fraudulent 
deprivations of "the intangible right of honest services," § 1346, Congress intended at least to reach 
schemes to defraud involving bribes and kickbacks. Construing the honest-services statute to extend 
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beyond that core meaning, we conclude, would encounter a vagueness shoal. We therefore hold that 
§ 1346 covers only bribery and kickback schemes. Because Skilling's alleged misconduct entailed 
no bribe or kickback, it does not fall within § 1346's proscription. We therefore affirm in part and 
vacate in part. 


I 


Founded in 1985, Enron Corporation grew from its headquarters in Houston, [**23] Texas, into 
one of the world's leading energy companies. Skilling launched his career there in 1990 when 
Kenneth Lay, the company's founder, hired him to head an Enron subsidiary. Skilling steadily rose 
through the corporation's ranks, serving as president and chief operating officer, and then, 
beginning in February 2001, as chief executive officer. Six months later, on August 14, 2001, 
Skilling resigned from Enron. 


Less than four months after Skilling's departure, Enron spiraled into bankruptcy. The company's 
stock, which had traded at $ 90 per share in August 2000, plummeted to pennies per share in late 
2001. Attempting to comprehend what caused the corporation's collapse, the U.S. Department of 
Justice formed an Enron Task Force, comprising prosecutors and FBI agents from around the 
Nation. [*636] The Government's investigation uncovered an elaborate conspiracy to prop up 
Enron's short-run stock prices by overstating the company's financial well-being. In the years 
following Enron's bankruptcy, the Government prosecuted dozens of Enron employees who 
participated in the scheme. In time, the Government worked its way up the corporation's chain of 
command: On July 7, 2004, a grand jury indicted [**24] Skilling, Lay, and Richard Causey, 
Enron's former chief accounting officer. 


These three defendants, the indictment alleged, 


"engaged in a wide-ranging scheme to deceive the investing public, including Enron's 
shareholders, . . . about the true performance of Enron's businesses by: (a) manipulating 
Enron's publicly reported financial results; and (b) making public statements and 
representations about Enron's financial performance and results that were false and 
misleading." App. P5, p. 277a. 


Skilling and his co-conspirators, the indictment continued, "enriched themselves as a result of the 
scheme through salary, bonuses, grants of stock and stock options, other profits, and prestige." Jd., 
P14, at 280a. 


Count 1 of the indictment charged Skilling with conspiracy to commit securities and wire fraud; 
in particular, it alleged that Skilling had sought to "depriv[e] Enron and its shareholders of the 
intangible right of [his] honest services." /d., P87, at 318a.' The indictment further charged Skilling 
with more than 25 substantive counts of securities fraud, wire fraud, making false representations to 
Enron's auditors, and insider trading. 


1 The mail- and wire-fraud statutes criminalize the use [**25] of the mails or wires in 
furtherance of "any scheme or artifice to defraud, or for obtaining money or property by 
means of false or fraudulent pretenses, representations, or promises." 18 U.S.C. § 1341 (mail 
fraud); § 1343 (wire fraud). The honest-services statute, § 1346, defines "the term 'scheme or 
artifice to defraud" in these provisions to include "a scheme or artifice to deprive another of 
the intangible right of honest services." 
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In November 2004, Skilling moved to transfer the trial to another venue; he contended that 
hostility toward him in Houston, coupled with extensive pretrial publicity, had poisoned potential 
jurors. To support this assertion, Skilling, aided by media experts, submitted hundreds of news 
reports detailing Enron's downfall; he also presented affidavits from the experts he engaged 
portraying community attitudes in Houston in comparison to other potential venues. 


The U.S. District Court for the Southern District of Texas, in accord with rulings in two earlier 
instituted Enron-related prosecutions, * denied the venue-transfer motion. Despite "isolated 
incidents of intemperate commentary," the court observed, media coverage "ha[d] [mostly] been 
objective and [**26] unemotional," and the facts of the case were "neither heinous nor 
sensational." App. to Brief for United States 10a-11a.* Moreover, "courts ha[d] commonly" favored 
"effective [*637] voir dire. . . to ferret out any [juror] bias." /d., at 18a. Pretrial publicity about the 
case, the court concluded, did not warrant a presumption that Skilling would be unable to obtain a 
fair trial in Houston. /d., at 22a. 


2 See United States v. Fastow, 292 F. Supp. 2d 914, 918 (SD Tex. 2003); Order in United 
States v. Hirko, No. 4:03-cr-00093 (SD Tex., Nov. 24, 2004), Doc. 484, p. 6. These rulings 
were made by two other judges of the same District. Three judges residing in the area thus 
independently found that defendants in Enron-related cases could obtain a fair trial in 
Houston. 

3 Painting a different picture of the media coverage surrounding Enron's collapse, JUSTICE 
SOTOMAYOR's opinion relies heavily on affidavits of media experts and jury consultants 
submitted by Skilling in support of his venue-transfer motion. F.g., post, at 2, 3, 4, 5 (opinion 
concurring in part and dissenting in part) (hereinafter dissent); post, at 5, n. 2, and 23, n. 10; 
post, at 26, and 35, n. 22. These Skilling-employed experts [**27] selected and emphasized 
negative statements in various news stories. But the District Court Judge did not find the 
experts' samples representative of the coverage at large; having "[m]eticulous[ly] review[ed] 
all of the evidence" Skilling presented, the court concluded that "incidents [of news reports 
using] less-than-objective language" were dwarfed by "the largely fact-based tone of most of 
the articles." App. to Brief for United States 7a, 10a, 11a. See also post, at 3 (acknowledging 
that "many of the stories were straightforward news items"). 


In the months leading up to the trial, the District Court solicited from the parties questions the 
court might use to screen prospective jurors. Unable to agree on a questionnaire's format and 
content, Skilling and the Government submitted dueling documents. On venire members' sources of 
Enron-related news, for example, the Government proposed that they tick boxes from a checklist of 
generic labels such as "[t]elevision," "[n]ewspaper," and "[r]adio," Record 8415; Skilling proposed 
more probing questions asking venire members to list the specific names of their media sources and 
to report on "what st[ood] out in [their] mind[s]" of "all the [**28] things [they] ha[d] seen, heard 
or read about Enron," id., at 8404-8405. 


The District Court rejected the Government's sparer inquiries in favor of Skilling's submission. 
Skilling's questions "[we]re more helpful," the court said, "because [they] [we]re generally. . . 
open-ended and w[ould] allow the potential jurors to give us more meaningful information." /d., at 
9539. The court converted Skilling's submission, with slight modifications, into a 77-question, 14- 
page document that asked prospective jurors about, inter alia, their sources of news and exposure to 
Enron-related publicity, beliefs concerning Enron and what caused its collapse, opinions regarding 
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the defendants and their possible guilt or innocence, and relationships to the company and to 
anyone affected by its demise. ‘ 


4 Questions included the following: "What are your opinions about the compensation that 
executives of large corporations receive?"; "Have you, any family members, or friends ever 
worked for or applied for work with," "done business with," or "owned stock in Enron 
Corporation or any Enron subsidiaries and partnership?"; "Do you know anyone . . . who has 
been negatively affected or hurt in any way by what happened [**29] at Enron?"; "Do you 
have an opinion about the cause of the collapse of Enron? If YES, what is your opinion? On 
what do you base your opinion?"; "Have you heard or read about any of the Enron cases? If 
YES, please tell us the name of all sources from which you have heard or read about the 
Enron cases."; "Have you read any books or seen any movies about Enron? If YES, please 
describe."; "Are you angry about what happened with Enron? If YES, please explain."; "Do 
you have an opinion about . . . Jeffrey Skilling . . . [?] If YES, what is your opinion? On what 
do you base your opinion?"; "Based on anything you have heard, read, or been told[,] do you 
have any opinion about the guilt or innocence of . . . Jeffrey Skilling[?] If... YES ..., please 
explain."; "[W]ould any opinion you may have formed regarding Enron or any of the 
defendants prevent you from impartially considering the evidence presented during the trial 
of... Jeffrey Skilling[?] If YES or UNSURE .. ., please explain."; "Is there anything else 
you feel is important for the court to know about you?" Record 13013-13026. 


In November 2005, the District Court mailed the questionnaire to 400 prospective jurors and 
received [**30] responses from nearly all the addressees. The court granted hardship exemptions to 
approximately 90 individuals, id., at 11773-11774, and [*638] the parties, with the court's 
approval, further winnowed the pool by excusing another 119 for cause, hardship, or physical 
disability, id., at 11891, 13594. The parties agreed to exclude, in particular, "each and every" 
prospective juror who said that a preexisting opinion about Enron or the defendants would prevent 
her from impartially considering the evidence at trial. /d., at 13668. 


On December 28, 2005, three weeks before the date scheduled for the commencement of trial, 
Causey pleaded guilty. Skilling's attorneys immediately requested a continuance, and the District 
Court agreed to delay the proceedings until the end of January 2006. Jd., at 14277. In the interim, 
Skilling renewed his change-of-venue motion, arguing that the juror questionnaires revealed 
pervasive bias and that news accounts of Causey's guilty plea further tainted the jury pool. If 
Houston remained the trial venue, Skilling urged that "Jurors need to be questioned individually by 
both the Court and counsel" concerning their opinions of Enron and "publicity issues." /d., at 
12074. 


The [**31] District Court again declined to move the trial. Skilling, the court concluded, still 
had not "establish[ed] that pretrial publicity and/or community prejudice raise[d] a presumption of 
inherent jury prejudice." /d., at 14115. The questionnaires and voir dire, the court observed, 
provided safeguards adequate to ensure an impartial jury. /d., at 14115-14116. 


Denying Skilling's request for attorney-led voir dire, the court said that in 17 years on the 
bench: 


"I've found . . . I get more forthcoming responses from potential jurors than the 
lawyers on either side. I don't know whether people are suspicious of lawyers -- but I 
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think if I ask a person a question, I will get a candid response much easier than if a 
lawyer asks the question." /d., at 11805. 


But the court promised to give counsel an opportunity to ask follow-up questions, ibid., and it 
agreed that venire members should be examined individually about pretrial publicity, id., at 11051- 
11053. The court also allotted the defendants jointly 14 peremptory challenges, 2 more than the 
standard number prescribed by Federal Rule of Criminal Procedure 24(b)(2) and (c)(4)(B). Id., at 
13673-13675. 


Voir dire began on January 30, 2006. The District [**32] Court first emphasized to the venire 
the importance of impartiality and explained the presumption of innocence and the Government's 
burden of proof. The trial, the court next instructed, was not a forum "to seek vengeance against 
Enron's former officers," or to "provide remedies for" its victims. App. 823a. "The bottom line," the 
court stressed, "is that we want... jurors who... will faithfully, conscientiously and impartially 
serve if selected." /d., at 823a-824a. In response to the court's query whether any prospective juror 
questioned her ability to adhere to these instructions, two individuals indicated that they could not 
be fair; they were therefore excused for cause, id., at 816a, 819a-820a. 


After questioning the venire as a group, ‘ the District Court brought prospective jurors one by 
one to the [*639] bench for individual examination. Although the questions varied, the process 
generally tracked the following format: The court asked about exposure to Enron-related news and 
the content of any stories that stood out in the prospective juror's mind. Next, the court homed in on 
questionnaire answers that raised a red flag signaling possible bias. The court then permitted each 
side [**33] to pose follow-up questions. Finally, after the venire member stepped away, the court 
entertained and ruled on challenges for cause. In all, the court granted one of the Government's 
forcause challenges and denied four; it granted three of the defendants’ challenges and denied six. 
The parties agreed to excuse three additional jurors for cause and one for hardship. 


5 Among other questions, the court asked whether sympathy toward the victims of Enron's 
collapse or a desire to see justice done would overpower prospective jurors' impartiality. App. 
839a-840a. 


By the end of the day, the court had qualified 38 prospective jurors, a number sufficient, 
allowing for peremptory challenges, to empanel 12 jurors and 4 alternates. ‘ Before the jury was 
sworn in, Skilling objected to the seating of six jurors. He did not contend that they were in fact 
biased; instead, he urged that he would have used peremptories to exclude them had he not 
exhausted his supply by striking several venire members after the court refused to excuse them for 
cause. Supp. App. 3sa-4sa (Sealed). 7 The court overruled this objection. 


6 Selection procedures of similar style and duration took place in three Enron-related 
criminal [**34] cases earlier prosecuted in Houston -- United States v. Arthur Andersen LLP, 
No. 4:02-cr-00121-1 (SD Tex.) (charges against Enron's outside accountants); United States 
v. Bayly, No. 4:03-cr-00363 (SD Tex.) (charges against Merrill Lynch and Enron executives 
for alleged sham sales of Nigerian barges); United States v. Hirko, No. 4:03-cr-00093 (SD 
Tex.) (fraud and insider-trading charges against five Enron Broadband Services executives). 
See Brief for United States 9 (In all three cases, the District Court "distributed a jury 
questionnaire to a pool of several hundred potential jurors; dismissed individuals whose 
responses to the questionnaire demonstrated bias or other disqualifying characteristics; and, 


{6 


Page 6 
130 S. Ct. 2896; 177 L. Ed. 2d 619, *; 
2010 U.S. LEXIS 5259, **; 22 Fla. L. Weekly Fed. S 550 
after further questioning by the court and counsel, selected a jury from the remaining venire 
in one day."); Government's Memorandum of Law in Response to Defendants' Joint Motion 
to Transfer Venue in United States v. Skilling et al., No. 4:04-cr-00025 (SD Tex., Dec. 3, 
2004), Record, Doc. 231, pp. 21-28 (describing in depth the jury-selection PLP in the 
Arthur Andersen and Bayly trials). 
7 Skilling had requested an additional peremptory strike each time the District Court 
rejected [**35] a for-cause objection. The court, which had already granted two extra 
peremptories, see supra, at 7, denied each request. 


After the jurors took their oath, the District Court told them they could not discuss the case with 
anyone or follow media accounts of the proceedings. "[E]ach of you," the court explained, "needs to 
be absolutely sure that your decisions concerning the facts will be based only on the evidence that 
you hear and read in this courtroom." App. 1026a. 


Following a 4-month trial and nearly five days of deliberation, the jury found Skilling guilty of 
19 counts, including the honest-services-fraud conspiracy charge, and not guilty of 9 insider-trading 
counts. The District Court sentenced Skilling to 292 months' imprisonment, 3 years' supervised 
release, and $ 45 million in restitution. 


On appeal, Skilling raised a host of challenges to his convictions, including the fair-trial and 
honest-services arguments he presses here. Regarding the former, the Fifth Circuit initially 
determined that the volume and negative tone of media coverage generated by Enron's collapse 
created a presumption of juror prejudice. 554 F.3d 529, 559 [*640] (2009). * The court also noted 
potential prejudice [**36] stemming from Causey's guilty plea and from the large number of 
victims in Houston -- from the "[t]housands of Enron employees . . . [who] lost their jobs, and... 
saw their 401(k) accounts wiped out," to Houstonians who suffered spillover economic effects. /d., 
at 559-560. 


8 The Fifth Circuit described the media coverage as follows: 


"Local newspapers ran many personal interest stories in which sympathetic individuals 
expressed feelings of anger and betrayal toward Enron... . Even the [Houston] Chronicle's 
sports page wrote of Skilling's guilt as a foregone conclusion. Similarly, the Chronicle's 
'Pethouse Pet of the Week' section mentioned that a pet had ‘enjoyed watching those Enron 
jerks being led away in handcuffs.’ These are but a few examples of the Chronicle's 
coverage." 554 F.3d at 559 (footnote omitted). 


The Court of Appeals stated, however, that "the presumption [of prejudice] is rebuttable," and it 
therefore examined the voir dire to determine whether "the District Court empanelled an impartial 
jury." Id., at 56] (internal quotation marks, italics, and some capitalization omitted). The voir dire 
was, in the Fifth Circuit's view, "proper and thorough." Jd., at 562. Moreover, [**37] the court 
noted, Skilling had challenged only one seated juror -- Juror 11 -- for cause. Although Juror 11 
made some troubling comments about corporate greed, the District Court "observed [his] demeanor, 
listened to his answers, and believed he would make the government prove its case." Jd., at 564. In 
sum, the Fifth Circuit found that the Government had overcome the presumption of prejudice and 
that Skilling had not "show[n] that any juror who actually sat was prejudiced against him." Jbid. 


The Court of Appeals also rejected Skilling's claim that his conduct did not indicate any 
conspiracy to commit honest-services fraud. "[T]he jury was entitled to convict Skilling," the court 
stated, "on these elements": "(1) a material breach of a fiduciary duty . . . (2) that results in a 
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detriment to the employer," including one occasioned by an employee's decision to "withhold 
material information, i.e., information that he had reason to believe would lead a reasonable 
employer to change its conduct." Id., at 547. The Fifth Circuit did not address Skilling's argument 
that the honest-services statute, if not interpreted to exclude his actions, should be invalidated as 
unconstitutionally vague. [**38] Brief of Defendant-Appellant Jeffrey K. Skilling in No. 06-20885 
(CAS), p. 65, n. 21. 


Arguing that the Fifth Circuit erred in its consideration of these claims, Skilling sought relief 
from this Court. We granted certiorari, 558 U.S. , 130 S. Ct. 393, 175 L. Ed. 2d 267 (2009), and 
now affirm in part, vacate in part, and remand for further proceedings. ° We consider first Skilling's 
allegation of juror prejudice, and next, his honest-services argument. 


9 We also granted certiorari and heard arguments this Term in two other cases raising 
questions concerning the honest-services statute's scope. See Black v. United States, No. 08- 
876, 1308. Ct. 2963, 2010 U.S. LEXTS 5253; Weyhrauch v. United States, No. 08-1196, 130 
S. Ct. 2971, 177 L. Ed. 2d 705, 2010 U.S. LEXTS 5254. Today we vacate and remand those 
decisions in light of this opinion. Black, post, p.__, 2010 U.S. LEXTS 5253; Weyhrauch, 
post, p.___, 2010 U.S. LEXIS 5254. 


I 


Pointing to "the community passion aroused by Enron's collapse and the vitriolic media 
treatment" aimed at him, Skilling argues that his trial "never should have proceeded in Houston." 
Brief for Petitioner 20. And [*641] even ifit had been possible to select impartial jurors in 
Houston, "[t]he truncated voir dire . . . did almost nothing to weed out prejudices," he contends, so 
"{flar from rebutting the presumption of prejudice, the record below [**39] affirmatively 
confirmed it." Jd., at 21. Skilling's fair-trial claim thus raises two distinct questions. First, did the 
District Court err by failing to move the trial to a different venue based on a presumption of 
prejudice? Second, did actual prejudice contaminate Skilling's jury? ° 


10 Assuming, as the Fifth Circuit found, that a presumption of prejudice arose in Houston, 
the question presented in Skilling's petition for certiorari casts his actual-prejudice argument 
as an inquiry into when, if ever, that presumption may be rebutted. See Pet. for Cert. i. 
Although we find a presumption of prejudice unwarranted in this case, we consider the 
actual-prejudice issue to be fairly subsumed within the question we agreed to decide. See this 
Court's Rule 14.1 (a). 


A 
1 


The Sixth Amendment secures to criminal defendants the right to trial by an impartial jury. By 
constitutional design, that trial occurs "in the State where the ... Crimes. . . have been committed." 
Art. II, § 2, cl. 3. See also Amdt. 6 (right to trial by "jury of the State and district wherein the crime 
shall have been committed"). The Constitution's place-of-trial prescriptions, however, do not 
impede transfer of the proceeding [**40] to a different district at the defendant's request if 
extraordinary local prejudice will prevent a fair trial -- a "basic requirement of due process," Jn re 
Murchison, 349 U.S. 133, 136, 75 S. Ct. 623, 99 L. Ed. 942 (1955)." 
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11 Venue transfer in federal court is governed by Federal Rule of Criminal Procedure 21, 
which instructs that a "court must transfer the proceeding . . . to another district if the court is 
satisfied that so great a prejudice against the defendant exists in the transferring district that 
the defendant cannot obtain a fair and impartial trial there." As the language of the Rule 
suggests, district-court calls on the necessity of transfer are granted a healthy measure of 
appellate-court respect. See Platt v. Minnesota Mining & Mfg. Co., 376 U.S. 240, 245, 84 S. 
Ct. 769, 11 L. Ed. 2d 674 (1964). Federal courts have invoked the Rule to move certain 
highly charged cases, for example, the prosecution arising from the bombing of the Alfred P. 
Murrah Federal Office Building in Oklahoma City. See United States v. McVeigh, 918 F. 
Supp. 1467, 1474 (WD Okla. 1996). They have also exercised discretion to deny venue- 
transfer requests in cases involving substantial pretrial publicity and community impact, for 
example, the prosecutions resulting [**41] from the 1993 World Trade Center bombing, see 
United States v. Salameh, No. S5 93 Cr. 0180 (KTD), 1993 U.S. Dist. LEXIS 12770 (SDNY, 
Sept. 15, 1993); United States v. Yousef, No. S12 93 Cr. 180 (KTD), 1997 U.S. Dist. LEXIS 
10449 (SDNY, July 18, 1997), aff'd 327 F.3d 56, 155 (CA2 2003), and the prosecution of John 
Walker Lindh, referred to in the press as the American Taliban, see United States v. Lindh, 
212 F. Supp. 2d 541, 549-551 (ED Va. 2002). Skilling does not argue, distinct from his due 
process challenge, that the District Court abused its discretion under Rule 2] by declining to 
move his trial. We therefore review the District Court's venue-transfer decision only for 
compliance with the Constitution. 


2 


"The theory of our [trial] system is that the conclusions to be reached in a case will be induced 
only by evidence and argument in open court, and not by any outside influence, whether of private 
talk or public print." Patterson v. Colorado ex rel. Attorney General of Colo., 205 U.S. 454, 462, 27 
S. Ct. 556, 51 L. Ed. 879 (1907) (opinion for the Court by Holmes, J.). When does the publicity 
attending conduct charged as criminal dim prospects that the trier can judge a case, as due process 
requires, impartially, unswayed by outside influence? Because most cases of consequence [**42] 
garner at least some pretrial publicity, courts have considered this question in diverse settings. We 
‘begin our discussion by addressing the presumption [*642] of prejudice from which the Fifth 
Circuit's analysis in Skilling's case proceeded. The foundation precedent is Rideau v. Louisiana, 373 
U.S. 723, 83 S. Ct. 1417, 10 L. Ed. 2d 663 (1963). 


Wilbert Rideau robbed a bank in a small Louisiana town, kidnaped three bank employees, and 
killed one of them. Police interrogated Rideau in jail without counsel present and obtained his 
confession. Without informing Rideau, no less seeking his consent, the police filmed the 
interrogation. On three separate occasions shortly before the trial, a local television station 
broadcast the film to audiences ranging from 24,000 to 53,000 individuals. Rideau moved for a 
change of venue, arguing that he could not receive a fair trial in the parish where the crime 
occurred, which had a population of approximately 150,000 people. The trial court denied the 
motion, and a jury eventually convicted Rideau. The Supreme Court of Louisiana upheld the 
conviction. 


We reversed. "What the people [in the community] saw on their television sets," we observed, 
"was Rideau, in jail, flanked by the sheriff and [**43] two state troopers, admitting in detail the 
commission of the robbery, kidnapping, and murder." Id., at 725, 83 S. Ct. 1417, 10 L. Ed. 2d 663. 
"TT]o the tens of thousands of people who saw and heard it," we explained, the interrogation "in a 
very real sense was Rideau's trial -- at which he pleaded guilty." Id, at 726, 83 S. Ct. 1417, 10 L. 
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Ed. 2d 663. We therefore "dfid] not hesitate to hold, without pausing to examine a particularized 
transcript of the voir dire," that "[t]he kangaroo court proceedings" trailing the televised confession 
violated due process. Id., at 726-727, 83 S. Ct. 1417, 10 L. Ed. 2d 663. 


We followed Rideau's lead in two later cases in which media coverage manifestly tainted a 
criminal prosecution. In Estes v. Texas, 381 U.S. 532, 538, 85 8. Ct. 1628, 14 L. Ed. 2d 543 (1965), 
extensive publicity before trial swelled into excessive exposure during preliminary court 
proceedings as reporters and television crews overran the courtroom and "bombard[ed] . . . the 
community with the sights and sounds of" the pretrial hearing. The media's overzealous reporting 
efforts, we observed, "led to considerable disruption" and denied the "judicial serenity and calm to 
which [Billie Sol Estes] was entitled." /d., at 536, 85 S. Ct. 1628, 14 L. Ed. 2d 543. 


Similarly, in Sheppard v. Maxwell, 384 U.S. 333, 86 S. Ct. 1507, 16 L. Ed. 2d 600 (1966), news 
reporters extensively covered the [**44] story of Sam Sheppard, who was accused of bludgeoning 
his pregnant wife to death. "[B]edlam reigned at the courthouse during the trial and newsmen took 
over practically the entire courtroom," thrusting jurors "into the role of celebrities." /d., at 353, 355, 
86 S. Ct. 1507, 16 L. Ed. 2d 600. Pretrial media coverage, which we characterized as "months [of] 
virulent publicity about Sheppard and the murder," did not alone deny due process, we noted. /d., at 
354, 86 S. Ct. 1507, 16 L. Ed. 2d 600. But Sheppard's case involved more than heated reporting 
pretrial: We upset the murder conviction because a "carnival atmosphere" pervaded the trial, id., at 
358, 86S. Ct. 1507, 16 L. Ed. 2d 600. 


In each of these cases, we overturned a "conviction obtained in a trial atmosphere that [was] 
utterly [*643] corrupted by press coverage"; our decisions, however, "cannot be made to stand for 
the proposition that juror exposure to... news accounts of the crime . . . alone presumptively 
deprives the defendant of due process." Murphy v. Florida, 421 U.S. 794, 798-799, 95 S. Ct. 2031, 
44 L. Ed. 2d 589 (1975). * See also, e.g., Patton v. Yount, 467 U.S. 1025, 104 8. Ct. 2885, 81 L. Ed. 
2d 847 (1984). * Prominence does not necessarily produce prejudice, and juror impartiality, we 
have reiterated, does not require ignorance. Irvin v. Dowd, 366 U.S. 717, 722, 81 S. Ct. 1639, 6 L. 
Ed. 2d 751 (1961) (Jurors are not [**45] required to be "totally ignorant of the facts and issues 
involved"; "scarcely any of those best qualified to serve as jurors will not have formed some 
impression or opinion as to the merits of the case."); Reynolds v. United States, 98 U.S. 145, 155- 
156, 25 L. Ed. 244 (1879) ("[E]very case of public interest is almost, as a matter of necessity, 
brought to the attention of all the intelligent people in the vicinity, and scarcely any one can be 
found among those best fitted for jurors who has not read or heard of it, and who has not some 
impression or some opinion in respect to its merits."). A presumption of prejudice, our decisions 
indicate, attends only the extreme case. 


12 Murphy involved the robbery prosecution of the notorious Jack Murphy, a convicted 
murderer who helped mastermind the 1964 heist of the Star of India sapphire from New 
York's American Museum of Natural History. Pointing to "extensive press coverage" about 
him, Murphy moved to transfer venue. 42/ U.S., at 796, 95 S. Ct. 2031, 44 L. Ed. 2d 589. The 
trial court denied the motion and a jury convicted Murphy. We affirmed. Murphy's trial, we 
explained, was markedly different from the proceedings at issue in Rideau v. Louisiana, 373 
U.S. 723, 83 S. Ct. 1417, 10 L. Ed. 2d 663 (1963), Estes v. Texas, 381 U.S. 532, 85'S. Ct. 
1628, 14 L. Ed. 2d 543 (1965), [**46] and Sheppard v. Maxwell, 384 U.S. 333, 86 S. Ct. 
1507, 16 L. Ed. 2d 600 (1966), which "entirely lack[ed] . . . the solemnity and sobriety to 
which a defendant is entitled in a system that subscribes to any notion of fairness and rejects 
the verdict of amob." 42] U.S., at 799, 95 S. Ct. 2031, 44 L. Ed. 2d 589. Voir dire revealed 
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Ed. 2d 663. We therefore "d[id] not hesitate to hold, without pausing to examine a particularized 
transcript of the voir dire," that "[t]he kangaroo court proceedings" trailing the televised confession 
violated due process. Id., at 726-727, 83 S. Ct. 1417, 10 L. Ed. 2d 663. 


We followed Rideau's lead in two later cases in which media coverage manifestly tainted a 
criminal prosecution. In Estes v. Texas, 381 U.S. 532, 538, 85 S. Ct. 1628, 14 L. Ed. 2d 543 (1965), 
extensive publicity before trial swelled into excessive exposure during preliminary court 
proceedings as reporters and television crews overran the courtroom and "bombard[ed] . . . the 
community with the sights and sounds of" the pretrial hearing. The media's overzealous reporting 
efforts, we observed, "led to considerable disruption" and denied the "judicial serenity and calm to 
which [Billie Sol Estes] was entitled." /d., at 536, 85 S. Ct. 1628, 14 L. Ed. 2d 543. 


Similarly, in Sheppard v. Maxwell, 384 U.S. 333, 86 S. Ct. 1507, 16 L. Ed. 2d 600 (1966), news 
reporters extensively covered the [**44] story of Sam Sheppard, who was accused of bludgeoning 
his pregnant wife to death. "[B]edlam reigned at the courthouse during the trial and newsmen took 
over practically the entire courtroom," thrusting jurors "into the role of celebrities." Jd., at 353, 355, 
86S. Ct. 1507, 16 L. Ed. 2d 600. Pretrial media coverage, which we characterized as "months [of] 
virulent publicity about Sheppard and the murder," did not alone deny due process, we noted. Jd., at 
354, 86 S. Ct. 1507, 16 L. Ed. 2d 600. But Sheppard's case involved more than heated reporting 
pretrial: We upset the murder conviction because a "carnival atmosphere" pervaded the trial, id., at 
358, 86 §. Ct. 1507, 16 L. Ed. 2d 600. 


In each of these cases, we overturned a "conviction obtained in a trial atmosphere that [was] 
utterly [*643] corrupted by press coverage"; our decisions, however, "cannot be made to stand for 
the proposition that juror exposure to... news accounts of the crime . . . alone presumptively 
deprives the defendant of due process." Murphy v. Florida, 421 U.S. 794, 798-799, 95 S. Ct. 2031, 
44 1. Ed. 2d 589 (1975). * See also, e.g., Patton v. Yount, 467 U.S. 1025, 104 8. Ct. 2885, 81 L. Ed. 
2d 847 (1984). » Prominence does not necessarily produce prejudice, and juror impartiality, we 
have reiterated, does not require ignorance. Irvin v. Dowd, 366 U.S. 717, 722, 8&1 S. Ct. 1639, 6 L. 
Ed. 2d 751 (1961) (Jurors are not [**45] required to be "totally ignorant of the facts and issues 
involved"; "scarcely any of those best qualified to serve as jurors will not have formed some 
impression or opinion as to the merits of the case."); Reynolds v. United States, 98 U.S. 145, 155- 
156, 25 L. Ed. 244 (1879) ("[E]very case of public interest is almost, as a matter of necessity, 
brought to the attention of all the intelligent people in the vicinity, and scarcely any one can be 
found among those best fitted for jurors who has not read or heard of it, and who has not some 
impression or some opinion in respect to its merits."). A presumption of prejudice, our decisions 
indicate, attends only the extreme case. 


12 Murphy involved the robbery prosecution of the notorious Jack Murphy, a convicted 
murderer who helped mastermind the 1964 heist of the Star of India sapphire from New 
York's American Museum of Natural History. Pointing to "extensive press coverage" about 
him, Murphy moved to transfer venue. 42/1 U.S., at 796, 95 S. Ct. 2031, 44 L. Ed. 2d 589. The 
trial court denied the motion and a jury convicted Murphy. We affirmed. Murphy's trial, we 
explained, was markedly different from the proceedings at issue in Rideau v. Louisiana, 373 
U.S. 723, 83 §. Ct. 1417, 10 L. Ed. 2d 663 (1963), Estes v. Texas, 381 U.S. 532, 85 S. Ct. 
1628, 14 L. Ed. 2d 543 (1965), [**46] and Sheppard v. Maxwell, 384 U.S. 333, 86 S. Ct. 
1507, 16 L. Ed. 2d 600 (1966), which "entirely lack[ed] . . . the solemnity and sobriety to 
which a defendant is entitled in a system that subscribes to any notion of fairness and rejects 
the verdict of a mob." 42/ U.S., at 799, 95S. Ct. 2031, 44 L. Ed. 2d 589. Voir dire revealed 
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no great hostility toward Murphy; "[s]ome of the jurors had a vague recollection of the 
robbery with which [he] was charged and each had some knowledge of [his] past crimes, but 
none betrayed any belief in the relevance of [his] past to the present case." Jd., at 800, 95 S. 
Ct. 2031, 44 L. Ed. 2d 589 (footnote omitted), 
13 In Yount, the media reported on Jon Yount's confession to a brutal murder and his prior 
conviction for the crime, which had been reversed due to a violation of Miranda v. Arizona, 
384 US. 436, 86 S. Ct. 1602, 16 L. Ed. 2d 694 (1966). During voir dire, 77% of prospective 
jurors acknowledged they would carry an opinion into the jury box, and 8 of the 14 seated 
jurors and alternates admitted they had formed an opinion as to Yount's guilt. 467 U.S., at 
1029-1030, 104 S. Ct. 2885, 81 L. Ed. 2d 847. Nevertheless, we rejected Yount's 
presumption-of-prejudice claim. The adverse publicity and community outrage, we noted, 
were at their height prior to Yount's first trial, four years before the second prosecution; time 
[**47] had helped "sooth[e] and eras[e]" community prejudice, id., at 1034, 104 S. Ct. 28835, 
81 L. Ed. 2d 847. 


3 


Relying on Rideau, Estes, and Sheppard, Skilling asserts that we need not pause to examine the 
screening questionnaires or the voir dire before declaring his jury's verdict void. We are not 
persuaded. Important differences separate Skilling's prosecution from those in which we have 
presumed juror prejudice. 


14 Skilling's reliance on Estes and Sheppard is particularly misplaced; those cases involved 
media interference with courtroom proceedings during trial. See supra, at 14. Skilling does 
not assert that news coverage reached and influenced his jury after it was empaneled. 


First, we have emphasized in prior decisions the size and characteristics of the community in 
which the crime occurred. In Rideau, for example, [*644] we noted that the murder was 
committed in a parish of only 150,000 residents. Houston, in contrast, is the fourth most populous 
city in the Nation: At the time of Skilling's trial, more than 4.5 million individuals eligible for jury 
duty resided in the Houston area. App. 627a. Given this large, diverse pool of potential jurors, the 
suggestion that 12 impartial individuals could not be empaneled is hard [**48] to sustain. See 
Mu'Min v. Virginia, 500 U.S. 415, 429, 111 S. Ct. 1899, 114 L. Ed. 2d 493 (1991) (potential for 
prejudice mitigated by the size of the "metropolitan Washington [D. C.] statistical area, which has a 
population of over 3 million, and in which, unfortunately, hundreds of murders are committed each 
year"); Gentile v. State Bar of Nev., 501 U.S. 1030, 1044, 111 S. Ct. 2720, 115 L. Ed. 2d 888 (1991) 
(plurality opinion) (reduced likelihood of prejudice where venire was drawn from a pool of over 
600,000 individuals). " 


15 According to a survey commissioned by Skilling in conjunction with his first motion for 
a venue change, only 12.3% of Houstonians named him when asked to list Enron executives 
they believed guilty of crimes. App. 375a-376a. In response to the follow-up question "[w]hat 
words come to mind when you hear the name Jeff Skilling?", two-thirds of respondents failed 
to say a single negative word, id., at 376a: 43% either had never heard of Skilling or stated 
that nothing came to mind when they heard his name, and another 23% knew Skilling's name 
was associated with Enron but reported no opinion about him, Record 3210-3211; see App. 
417a-492a. 
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Second, although news stories about Skilling were not kind, they contained no confession or 
other [**49] blatantly prejudicial information of the type readers or viewers could not reasonably 
be expected to shut from sight. Rideau's dramatically staged admission of guilt, for instance, was 
likely imprinted indelibly in the mind of anyone who watched it. Cf. Parker v. Randolph, 442 U.S. 
62, 72, 99 S. Ct. 2132, 60 L. Ed. 2d 713 (1979) (plurality opinion) ("[T]he defendant's own 
confession [is] probably the most probative and damaging evidence that can be admitted against 
him." (internal quotation marks omitted)). Pretrial publicity about Skilling was less memorable and 
prejudicial. No evidence of the smoking-gun variety invited prejudgment of his culpability. See 
United States v. Chagra, 669 F.2d 241, 251-252, n. 11 (CAS 1982) ("A jury may have difficulty in 
disbelieving or forgetting a defendant's opinion of his own guilt but have no difficulty in rejecting 
the opinions of others because they may not be well-founded."). 


Third, unlike cases in which trial swiftly followed a widely reported crime, e.g., Rideau, 373 
U.S., at 724, 83 S. CT. 1417, 10 L. Ed. 2d 663, over four years elapsed between Enron's bankruptcy 
and Skilling's trial. Although reporters covered Enron-related news throughout this period, the 
decibel level of media attention diminished somewhat [**50] in the years following Enron's 
collapse. See App. 700a; id., at 785a; Yount, 467 U.S., at 1032, 1034, 104 S. Ct. 2885, 81 L. Ed. 2d 
547. 


Finally, and of prime significance, Skilling's jury acquitted him of nine insider-trading counts. 
Similarly, earlier instituted Enron-related prosecutions yielded no overwhelming victory for the 
Government. “ In Rideau, Estes, and Sheppard, in marked contrast, the jury's verdict did not 
undermine in any way the supposition of [*645] juror bias. It would be odd for an appellate court 
to presume prejudice in a case in which jurors' actions run counter to that presumption. See, e.g., 
United States v. Arzola-Amaya, 867 F.2d 1504, 1514 (CAS 1989) ("The jury's ability to discern a ~ 
failure of proof of guilt of some of the alleged crimes indicates a fair minded consideration of the 
issues and reinforces our belief and conclusion that the media coverage did not lead to the 
deprivation of [the] right to an impartial trial."). 


16 As the United States summarizes, "[i]n Hirko, the jury deliberated for several days and 
did not convict any Enron defendant; in Bayly, which was routinely described as 'the first 
Enron criminal trial,’ the jury convicted five defendants, . . . but acquitted a former Enron 
executive. [**51] At the sentencing phase of Bayly, the jury found a loss amount of slightly 
over $ 13 million, even though the government had argued that the true loss . . . was $ 40 
million." Brief for United States 9-10 (citation omitted). 


4 


Skilling's trial, in short, shares little in common with those in which we approved a presumption 
of juror prejudice. The Fifth Circuit reached the opposite conclusion based primarily on the 
magnitude and negative tone of media attention directed at Enron. But "pretrial publicity -- even 
pervasive, adverse publicity -- does not inevitably lead to an unfair trial." Nebraska Press Ass'n v. 
Stuart, 427 U.S. 539, 554, 96 S. Ct. 2791, 49 L. Ed. 2d 683 (1976). In this case, as just noted, news 
stories about Enron did not present the kind of vivid, unforgettable information we have recognized 

_as particularly likely to produce prejudice, and Houston's size and diversity diluted the media's 
impact. ” 


17 The Fifth Circuit, moreover, did not separate media attention aimed at Skilling from that 
devoted to Enron's downfall more generally. Data submitted by Skilling in support of his first 


123 


Page 12 
130 S. Ct. 2896; 177 L. Ed. 2d 619, *; 
2010 U.S. LEXIS 5259, **; 22 Fla. L. Weekly Fed. S 550 


motion for a venue transfer suggested that a slim percentage of Enron-related stories 
specifically named him. App. 572a. [**52] "[W]hen publicity is about the event, rather than 
directed at individual defendants, this may lessen any prejudicial impact." United States v. 
Huefile, 687 F.2d 1305, 1310 (CA10 1982). 


Nor did Enron's "sheer number of victims," 554 F.3d at 560, trigger a presumption of prejudice. 
Although the widespread community impact necessitated careful identification and inspection of 
prospective jurors' connections to Enron, the extensive screening questionnaire and follow-up voir 
dire were well suited to that task. And hindsight shows the efficacy of these devices; as we discuss 
infra, at 24, jurors' links to Enron were either nonexistent or attenuated. 


Finally, although Causey's "well-publicized decision to plead guilty" shortly before trial created 
a danger of juror prejudice, 554 F.3d at 559, the District Court took appropriate steps to reduce that 
risk. The court delayed the proceedings by two weeks, lessening the immediacy of that 
development. And during voir dire, the court asked about prospective jurors’ exposure to recent 
publicity, including news regarding Causey. Only two venire members recalled the plea; neither 
mentioned Causey by name, and neither ultimately served on Skilling's jury. [**53] App. 888a, 
993a. Although publicity about a codefendant's guilty plea calls for inquiry to guard against actual 
prejudice, it does not ordinarily -- and, we are satisfied, it did not here -- warrant an automatic 
presumption of prejudice. 


Persuaded that no presumption arose, * we conclude that the District [*646] Court, in declining 
to order a venue change, did not exceed constitutional limitations. ” 


18 The parties disagree about whether a presumption of prejudice can be rebutted, and, if it 
can, what standard of proof governs that issue. Compare Brief for Petitioner 25-35 with Brief 
for United States 24-32, 35-36. Because we hold that no presumption arose, we need not, and 
do not, reach these questions. 

19 The dissent acknowledges that "the prospect of seating an unbiased jury in Houston was 
not so remote as to compel the conclusion that the District Court acted unconstitutionally in 
denying Skilling's motion to change venue." Post, at 20. The dissent's conclusion that Skilling 
did not receive a fair trial accordingly turns on its perception of the adequacy of the jury- 
selection process. 


B 


We next consider whether actual prejudice infected Skilling's jury. Voir dire, Skilling asserts, 
did not [**54] adequately detect and defuse juror bias. "[T]he record . . . affirmatively confirm[s]" 
prejudice, he maintains, because several seated jurors "prejudged his guilt." Brief for Petitioner 21. 
We disagree with Skilling's characterization of the voir dire and the jurors selected through it. 


1 


No hard-and-fast formula dictates the necessary depth or breadth of voir dire. See United States 
v. Wood, 299 U.S. 123, 145-146, 57 8. Ct. 177, 81 L. Ed. 78 (1936) ("Impartiality is not a technical 
conception. It is a state of mind. For the ascertainment of this mental attitude of appropriate 
indifference, the Constitution lays down no particular tests and procedure is not chained to any 
ancient and artificial formula."). Jury selection, we have repeatedly emphasized, is "particularly 
within the province of the trial judge." Ristaino v. Ross, 424 U.S. 589, 594-595, 96 S. Ct. 1017, 47 
L. Ed. 2d 258 (1976) (internal quotation marks omitted); see, e.g., Mu'Min, 500 U.S., at 424, 111 S. 
Ct. 1899, 114 L. Ed. 2d 493; Yount, 467 U.S., at 1038, 104 S. Ct. 2885, 81 L. Ed. 2d 847; Rosales- 
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Lopez v. United States, 451 U.S. 182, 188-189, 101 S. Ct. 1629, 68 L. Ed. 2d 22 (1981) (plurality 
opinion); Connors v. United States, 158 U.S. 408-413, 15 8. Ct. 951, 39 L. Ed. 1033 (1895). 


When pretrial publicity is at issue, "primary reliance on the judgment of the trial court makes 
[especially] good sense" because the [**55] judge "sits in the locale where the publicity is said to 
have had its effect" and may base her evaluation on her "own perception of the depth and extent of 
news stories that might influence a juror." Mu'Min, 500 U.S., at 427, 111 S. Ct. 1899, 114 L. Ed. 2d 
493. Appellate courts making after-the-fact assessments of the media's impact on jurors should be 
mindful that their judgments lack the on-the-spot comprehension of the situation possessed by trial 
judges. 


Reviewing courts are properly resistant to second-guessing the trial judge's estimation of a 
juror's impartiality, for that judge's appraisal is ordinarily influenced by a host of factors impossible 
to capture fully in the record -- among them, the prospective juror's inflection, sincerity, demeanor, 
candor, body language, and apprehension of duty. See Reynolds, 98 U.S., at 156-157, 25 L. Ed. 244, 
In contrast to the cold transcript received by the appellate court, the in-the-moment voir dire affords 
the trial court a more intimate and immediate basis for assessing a venire member's fitness for jury 
service. We consider the adequacy of jury selection in Skilling's case, therefore, attentive to the 
respect due to district-court determinations [*647] of juror impartiality and of the measures 
[**56] necessary to ensure that impartiality. ” 


20 The dissent recognizes "the 'wide discretion’ owed to trial courts when it comes to jury- 
related issues," post, at 22 (quoting Mu‘Min v. Virginia, 500 U.S. 415, 427, 111 S. Ct. 1899, 
114 L. Ed. 2d 493 (1991)), but its analysis of the District Court's voir dire sometimes fails to 
demonstrate that awareness. For example, the dissent faults the District Court for not 
questioning prospective jurors regarding their "knowledge of or feelings about" Causey's 
guilty plea. Post, at 28. But the court could reasonably decline to ask direct questions 
involving Causey's plea to avoid tipping off until-that-moment uninformed venire members 
that the plea had occurred. Cf. App. 822a (counsel for Skilling urged District Court to find a 
way to question venire members about Causey "without mentioning anything"). Nothing 
inhibited defense counsel from inquiring about venire members' knowledge of the plea; 
indeed, counsel posed such a question, id., at 993a; cf. post, at 28, n. 14 (acknowledging that 
counsel "squeeze[d] in" an inquiry whether a venire member had "read about any guilty pleas 
in this case over the last month or two" (internal quotation marks omitted)). From this Court's 
lofty and [**57] "panoramic" vantage point, post, at 22, lines of voir dire inquiry that "might 
be helpful in assessing whether a juror is impartial" are not hard to conceive. Mu'Min, 500 
U.S., at 425, 111 S. Ct. 1899, 114 L. Ed. 2d 493. "To be constitutionally compelled, however, 
it is not enough that such questions might be helpful. Rather, the trial court's failure to ask 
these questions must render the defendant's trial fundamentally unfair." Jd., at 425-426, 111 
S. Ct. 1899, 114 L. Ed. 2d 493. According appropriate deference to the District Court, we 
cannot characterize jury-selection in this case as fundamentally unfair. Cf. supra, at 8, n. 6 
(same selection process was used in other Enron-related prosecutions). 


Z 


Skilling deems the voir dire insufficient because, he argues, jury selection lasted "just five 
hours," "[m]ost of the court's questions were conclusory[,] high-level, and failed adequately to 
probe jurors' true feelings," and the court "consistently took prospective jurors at their word once 
they claimed they could be fair, no matter what other indications of bias were present." Brief for 
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Petitioner 10-11 (emphasis deleted). Our review of the record, however, yields a different appraisal. 


21 


21 In addition to focusing on the adequacy of voir dire, our decisions [**58] have also 
"take[n] into account . . . other measures [that] were used to mitigate the adverse effects of 
publicity." Nebraska Press Ass'n v. Stuart, 427 U.S. 539, 565, 96 S. Ct. 2791, 49 L. Ed. 2d 
683 (1976). We have noted, for example, the prophylactic effect of "emphatic and clear 
instructions on the sworn duty of each juror to decide the issues only on evidence presented 
in open court." Id., at 564, 565, 96 S. Ct. 2791, 49 L. Ed. 2d 683. Here, the District Court's 
instructions were unequivocal; the jurors, the court emphasized, were duty bound "to reach a 
fair and impartial verdict in this case based solely on the evidence [they] hear[d] and read in 
th{e] courtroom." App. 1026a. Peremptory challenges, too, "provid[e] protection against 
[prejudice]," United States ex rel. Darcy v. Handy, 351 U.S. 454, 462, 76 S. Ct. 965, 100 L. 
Ed. 1331 (1956); the District Court, as earlier noted, exercised its discretion to grant the 
defendants two extra peremptories, App. 1020a; see supra, at 7. 


As noted, supra, at 4-6, and n. 4, the District Court initially screened venire members by 
eliciting their responses to a comprehensive questionnaire drafted in large part by Skilling. That 
survey helped to identify prospective jurors excusable for cause and served as a springboard for 
further questions put [**59] to remaining members of the array. Voir dire thus was, in the court's 
words, the "culmination of a lengthy process." App. 841a; see 554 F.3d at 562, n. 51 ("We consider 
the . . . questionnaire in assessing the quality of voir dire as a whole."). ” In other Enron-related 
prosecutions, we note, District Courts, after inspecting [*648] venire members' responses to 
questionnaires, completed the jury-selection process within one day. See supra, at 8, n. 6.” 


22 The dissent's analysis undervalues the 77-item questionnaire, a part of the selection 
process difficult to portray as "cursory," post, at 30, or "anemic," post, at 35. Notably, the 
"open-ended questions about [prospective jurors'] impressions of Enron or Skilling" that the 
dissent contends should have been asked, post, at 30, were asked -- on the questionnaire, see 
supra, at 5-6, n. 4. Moreover, the District Court gave Skilling's counsel relatively free rein to 
ask venire members about their responses on the questionnaire. See, e.g., App. 869a-870a; 
id., at 878a, 911a, 953a. The questionnaire plus follow-up opportunity to interrogate potential 
jurors surely gave Skilling's counsel "clear avenue[s] for . . . permissible inquiry." But see 
[**60] post, at 31, n. 17. See also App. 967a (counsel for Skilling) ("Judge, for the record, if I 
don't ask any questions, it's because the Court and other counsel have covered it."). 

23 One of the earlier prosecutions targeted the "Big Five" public accounting firm Arthur 
Andersen. See supra, at 8, n. 6. Among media readers and auditors, the name and reputation 
of Arthur Andersen likely sparked no less attention than the name and reputation of Jeffrey 
Skilling. Cf. supra, at 16-17, n. 15. 


The District Court conducted voir dire, moreover, aware of the greater-than-normal need, due to 
pretrial publicity, to ensure against jury bias. At Skilling's urging, the court examined each 
prospective juror individually, thus preventing the spread of any prejudicial information to other 
venire members. See Mu'Min, 500 U.S., at 425, 111 S. Ct. 1899, 114 L. Ed. 2d 493. To encourage 
candor, the court repeatedly admonished that there were "no right and wrong answers to th[e] 
questions." E.g., App. 843a. The court denied Skilling's request for attorney-led voir dire because, 
in its experience, potential jurors were "more forthcoming" when the court, rather than counsel, 
asked the question. Record 11805. The parties, however, were accorded an opportunity [**61] to 
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ask follow-up questions of every prospective juror brought to the bench for colloquy. Skilling's 
counsel declined to ask anything of more than half of the venire members questioned individually, 
including eight eventually selected for the jury, because, he explained, "the Court and other counsel 
have covered" everything he wanted to know. App. 967a. 


Inspection of the questionnaires and voir dire of the individuals who actually served as jurors 
satisfies us that, notwithstanding the flaws Skilling lists, the selection process successfully secured 
jurors who were largely untouched by Enron's collapse. * Eleven of the seated jurors and alternates 
reported no connection at all to Enron, while all other jurors reported at most an insubstantial link. 
See, e.g., Supp. App. 101sa (Juror 63) ("I once met a guy who worked for Enron. I cannot 
remember his [*649] name."). » As for pretrial publicity, 14 jurors and alternates specifically 
stated that they had paid scant attention to Enron-related news. See, e.g., App. 859a-860a (Juror 13) 
(would "[b]asically" start out knowing nothing about the case because "I just . . . didn't follow [it] a 
whole lot"); id., at 969a (Juror 78) ("[Enron] wasn't anything [**62] that I was interested in reading 
[about] in detail. . . . I don't really know much about it."). * The remaining two jurors indicated that 
nothing in the news influenced their opinions about Skilling. ” 


24 Inconsidering whether Skilling was tried before an impartial jury, the dissent relies 
extensively on venire members xot selected for that jury. See, e.g., post, at 6, n. 4 (quoting the 
questionnaires of ten venire members; all were excused for cause before voir dire 
commenced, see Record 11891); post, at 7, n. 6 (quoting the questionnaires of 15 venire 
members; none sat on Skilling's jury); post, at 10-11, n. 7 (quoting voir dire testimony of six 
venire members; none sat on Skilling's jury); post, at 28-34 (reporting at length voir dire 
testimony of Venire Members 17, 29, 61, 74, 75, and 101; none sat on Skilling's jury). 
Statements by nonjurors do not themselves call into question the adequacy of the jury- 
selection process; elimination of these venire members is indeed one indicator that the 
process fulfilled its function. Critically, as discussed infra, at 24-26, the seated jurors showed 
little knowledge of or interest in, and were personally unaffected by, Enron's downfall. 

25 See [**63] also Supp. App. 11sa (Juror 10) ("knew some casual co-workers that owned 
Enron stock"); id., at 26sa (Juror 11) ("work[s] with someone who worked at Enron"); id., at 
117sa; App. 940a (Juror 64) (two acquaintances lost money due to Enron's collapse); Supp. 
App. 236sa (Juror 116) (work colleague lost money as a result of Enron's bankruptcy). 

26 See also App. 850a (Juror 10) ("I haven't followed [Enron-related news] in detail or to 
any extreme at all."); id., at 856a (Juror 11) (did not "get into the details of [the Enron case]" 
and "just kind of tune[d] [it] out"); id., at 873a (Juror 20) ("I was out of [the] state when 
[Enron collapsed], and then personal circumstances kept me from paying much attention."); 
id., at 892a (Juror 38) (recalled "nothing in particular" about media coverage); id., at 913a 
(Juror 50) ("I would hear it on the news and just let it filter in and out."); id., at 935a (Juror 
63) ("I don't really pay attention."); id., at 940a-941a (Juror 64) (had "[n]ot really" been 
keeping up with and did not recall any news about Enron); id., at 971a (Juror 84) (had not 
read "anything at all about Enron" because he did not "want to read that stuff" (internal 
quotation marks omitted)); [**64] id., at 983a (Juror 90) ("seldom" read the Houston 
Chronicle and did not watch news programs); id., at 995a-996a (Juror 99) (did not read 
newspapers or watch the news; "I don't know the details on what [this case] is or what made it 
what it is"); id., at 1010a (Juror 113) ("never really paid that much attention [to] it"); id., at 
1013a (Juror 116) (had "rea[d] a number of different articles," but "since it hasn't affected me 
personally," could not "specifically recall" any of them). 
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27 Id., at 944a (Juror 67) (had not read the Houston Chronicle in the three months preceding 
the trial and volunteered: "I don't form an opinion based on what . . . I hear on the news"); id., 
at 974a-975a oe 87) (had not "formed any opinions" about Skilling’ s guilt from news 
stories). 


The questionnaires confirmed that, whatever community prejudice existed in Houston generally, 
Skilling's jurors were not under its sway. * Although many expressed sympathy for victims of 
Enron's bankruptcy and speculated that greed contributed to the corporation's collapse, these 
sentiments did not translate into animus toward Skilling. When asked whether they "ha[d] an 
opinion about .. . Jeffrey Skilling," none of the [**65] seated jurors and alternates checked the 
"yes" box. » And in response to the question whether "any opinion [they] may have formed 
regarding Enron or [Skilling] [would] prevent" their impartial consideration of the evidence at trial, 
every juror -- despite options to mark "yes" or "unsure" -- instead checked "no 


28 As the D. C. Circuit observed, reviewing the impact on jurors of media coverage of the 
Watergate scandal, "[t]his may come as a surprise to lawyers and judges, but it is simply a 
fact of life that matters which interest them may be less fascinating to the public generally." 
United States v. Haldeman, 559 F.2d 31, 62-63, n. 37, 181 U.S. App. D.C. 254 (1976). See 
also In re Charlotte Observer, 882 F.2d 850, 855-856 (CA4 1989) ("[R]emarkably in the eyes 
of many," "[c]ases such as those involving the Watergate defendants, the Abscam defendants, 
and... John DeLorean, all characterized by massive pretrial media reportage and 
commentary, nevertheless proceeded to trial with juries which . . . were satisfactorily 
disclosed to have been unaffected (indeed, in some instances blissfully unaware of or 
untouched) by that publicity."); Brief for ABC, Inc., et al. as Amici Curiae 25-31 [**66] 
(describing other examples). 

29 One juror did not check any box, explaining that she lived in another State when Enron 
went bankrupt and therefore "was not fully aware of all the facts regarding Enron's fall [and] 
the media coverage." Supp. App. 62sa (Juror 20). Two other jurors, Juror 10 and Juror 63, 
indicated in answer to a different question that they had an opinion about Skilling's guilt, but 
voir dire established they could be impartial. See infra, at 32-34, and n. 34. 


[*650] The District Court, Skilling asserts, should not have "accept[ed] at face value jurors' 
promises of fairness." Brief for Petitioner 37. In Irvin v. Dowd, 366 U.S., at 727-728, 81 S. Ct. 
1639, 6 L. Ed. 2d 751, Skilling points out, we found actual prejudice despite jurors' assurances that 
they could be impartial. Brief for Petitioner 26. JUSTICE SOTOMAYOR, in tum, repeatedly relies 
on Irvin, which she regards as closely analogous to this case. See post, at 23 (opinion concurring in 
part and dissenting in part) (hereinafter dissent). See also, e.g., post, at 15-16, 33, 35, 39-40. We 
disagree with that characterization of Irvin. 


The facts of Jrvin are worlds apart from those presented here. Leslie Irvin stood accused of a 
brutal murder and robbery spree [**67] in a small rural community. 366 U.S., at 719, 81S. Ct. 
1639, 6 L. Ed. 2d 751. In the months before Irvin's trial, "a barrage" of publicity was "unleashed 
against him," including reports of his confessions to the slayings and robberies. /d., at 725-726, 81 
S. Ct. 1639, 6 L. Ed. 2d 751. This Court's description of the media coverage in /rvin reveals why the 
dissent's "best case" is not an apt comparison: 


"[S]tories revealed the details of [Irvin's] background, including a reference to crimes 


committed when a juvenile, his convictions for arson almost 20 years previously, for 
burglary and by a court-martial on AWOL charges during the war. He was accused of 
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being a parole violator. The headlines announced his police line-up identification, that 
he faced a lie detector test, had been placed at the scene of the crime and that the six 
murders were solved but [he] refused to confess. Finally, they announced [Irvin's] 
confession to the six murders and the fact of his indictment for four of them in Indiana. 
They reported [Irvin's] offer to plead guilty if promised a 99-year sentence, but also the 
determination, on the other hand, of the prosecutor to secure the death penalty, and that 
[Irvin] had confessed to 24 burglaries (the modus operandi of these robberies [**68] 
was compared to that of the murders and the similarity noted). One story dramatically 
relayed the promise of a sheriff to devote his life to securing [Irvin's] execution... . 
Another characterized [Irvin] as remorseless and without conscience but also as having 
been found sane by a court-appointed panel of doctors. In many of the stories [Irvin] 
was described as the 'confessed slayer of six,' a parole violator and fraudulent-check 
artist. [Irvin's] court-appointed counsel was quoted as having received 'much criticism 
over being Irvin's counsel’ and it was pointed out, by way of excusing the attorney, that 
he would be subject to disbarment should he refuse to represent Irvin. On the day 
before the trial the newspapers carried the story that Irvin had orally admitted [to] the 
murder of [one victim] as well as ‘the robbery-murder of [a second individual]; the 
murder of [a third individual], and the slaughter of three members of [a different 
family].""Jd., at 725-726, 81 S. Ct. 1639, 6 L. Ed. 2d 751. 


"{N]ewspapers in which the[se] stories appeared were delivered regularly to 95% of the dwellings 
in" the county where the trial occurred, which had a population of only 30,000; "radio and TV 
stations, which likewise blanketed [**69] that county, also carried extensive newscasts covering 
[*651] the same incidents." Jd., at 725, 81 S. Ct. 1639, 6 L. Ed. 2d 751. 


Reviewing Irvin's fair-trial claim, this Court noted that "the pattern of deep and bitter prejudice" 
in the community "was clearly reflected in the sum total of the voir dire": "370 prospective jurors or 
almost 90% of those examined on the point . . . entertained some opinion as to guilt," and "[8] out 
of the 12 [jurors] thought [Irvin] was guilty." Id., at 727, 81 S. Ct. 1639, 6 L. Ed. 2d 751 (internal 
quotation marks omitted).. Although these jurors declared they could be impartial, we held that, 
"[w]ith his life at stake, it is not requiring too much that [Irvin] be tried in an atmosphere 
undisturbed by so huge a wave of public passion and by a jury other than one in which two-thirds of 
the members admit, before hearing any testimony, to possessing a belief in his guilt." /d., at 728, 81 
S. Ct. 1639, 6L. Ed. 2d 751. . 


In this case, as noted, supra, at 17, news stories about Enron contained nothing resembling the 
horrifying information rife in reports about Irvin's rampage of robberies and murders. Of key 
importance, Houston shares little in common with the rural community in which Irvin's trial 
proceeded, and circulation figures for Houston media sources were [**70] far lower than the 95% 
saturation level recorded in /rvin, see App. to Brief for United States 15a ("The Houston Chronicle . 
. . reaches less than one-third of occupied households in Houston." (internal quotation marks 
omitted)). Skilling's seated jurors, moreover, exhibited nothing like the display of bias shown in 
Irvin. See supra, at 24-26 (noting, inter alia, that none of Skilling's jurors answered "yes" when 
asked if they "ha[d] an opinion about . . . Skilling"). See also post, at 19 (dissent) (distinguishing 
Mu'Min from Jrvin on similar bases: the "offense occurred in [a large] metropolitan . . . area," media 
"coverage was not as pervasive as in /rvin and did not contain the same sort of damaging 
information," and "the seated jurors uniformly disclaimed having ever formed an opinion about the 
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case" (internal quotation marks omitted)). In light of these large differences, the District Court had 
far less reason than did the trial court in /rvin to discredit jurors' promises of fairness. 


The District Court, moreover, did not simply take venire members who proclaimed their 
impartiality at their word. » As noted, all of Skilling's jurors had already affirmed on their 
questionnaires [**71] that they would have no trouble basing a verdict only on the evidence at trial. 
Nevertheless, the court followed up with each individually to uncover concealed bias. This face-to- 
face opportunity to gauge demeanor and credibility, coupled with information from the 
questionnaires regarding jurors' backgrounds, opinions, and sources of news, gave the court a sturdy 
foundation to assess fitness for jury service. See 554 F.3d at 562 (The District Court made 
"thorough" credibility determinations that "requir[ed] more than just the [venire members'] 
statements that [they] could be fair."). The jury's not-guilty verdict on nine insider-trading [*652] 
counts after nearly five days of deliberation, meanwhile, suggests the court's assessments were 
accurate. See United States v. Haldeman, 559 F.2d 31, 60, n. 28, 181 U.S. App. D.C. 254 (CADC 
1976). * Skilling, we conclude, failed to show that his voir dire fell short of constitutional 
requirements. ” 


30 The court viewed with skepticism, for example, Venire Member 104's promises that she 
could "abide by law," follow the court's instructions, and find Skilling not guilty if the 
Government did not prove its case, App. 1004a; "I have to gauge . . . demeanor, all the 
answers she [**72] gave me," the court stated, and "[s]he persuaded me that she could not be 
fair and impartial, so she's excused," id., at 1006a. 

31 The dissent asserts that "the Government placed relatively little emphasis on [these] 
insider trading counts during its closing argument." Post, at 39. As the record shows, 
however, counsel described in detail the evidence supporting Count 50, one of the insider- 
trading counts on which the jury returned a not-guilty verdict. See Record 37008-37010. 
Skilling, Government counsel asserted, sold "half of his stock" based on "material inside 
information" and then lied in testimony before the Securities and Exchange Commission 
(SEC) by claiming the "only reason [he] sold Enron stock was because of [the] September 
11th [terrorist attacks]." /d., at 37009 (internal quotation marks omitted). As counsel 
summarized: "Mr. Skilling used our nation's tragedy to cover his tracks. . . . I'd suggest . . . 
the reason he was lying is because he didn't want [the SEC] to know that he had done it 
before. .. . [T]hat's Count 50. That's proof beyond a reasonable doubt." Jd., at 37010. 
Regarding the remaining insider-trading counts, counsel reminded jurors they had heard 
similar [**73] evidence of Skilling's other sales, and urged them to "conclude, based on the 
evidence," that "Skilling had information that he used to sell his stock" at the "key periods in 
time." [bid. 

32 Skilling emphasizes that voir dire did not weed out every juror who suffered from 
Enron's collapse because the District Court failed to grant his for-cause challenge to Venire 
Member 29, whose retirement fund lost $ 50,000 due to ripple effects from the decline in the 
value of Enron stock. App. 880a. Critically, however, Venire Member 29 did not sit on 
Skilling's jury: Instead, Skilling struck her using a peremptory challenge. "[I]f [a] defendant 
elects to cure [a trial judge's erroneous for-cause ruling] by exercising a peremptory 
challenge, and is subsequently convicted by a jury on which no biased juror sat," we have 
held, "he has not been deprived of any . . . constitutional right." United States v. Martinez- 
Salazar, 528 U.S. 304, 307, 120 S. Ct. 774, 145 L. Ed. 2d 792 (2000). Indeed, the "use [of] a 
peremptory challenge to effect an instantaneous cure of the error" exemplifies "a principal 
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reason for peremptories: to help secure the constitutional guarantee of trial by an impartial 
jury.” Id., at 316, 307, 120 S. Ct. 774, 145 L. Ed. 2d 792. 


3 


Skilling also singles out [**74] several jurors in particular and contends they were openly 
biased. See United States v. Martinez-Salazar, 528 U.S. 304, 316, 120 S. Ct. 774, 145 L. Ed. 2d 792 
(2000) ("[T]he seating of any juror who should have been dismissed for cause . . . require[s] 
reversal."). In reviewing claims of this type, the deference due to district courts is at its pinnacle: "A 
trial court's findings of juror impartiality may be overturned only for manifest error." Mu'Min, 500 
U.S., at 428, 111 S. Ct. 1899, 114 L. Ed. 2d 493 (internal quotation marks omitted). Skilling, 
moreover, unsuccessfully challenged only one of the seated jurors for cause, "strong evidence that 
he was convinced the [other] jurors were not biased and had not formed any opinions as to his 
guilt." Beck v. Washington, 369 U.S. 541, 557-558, 82 S. Ct. 955, 8 L. Ed. 2d 98 (1962). With these 
considerations in mind, we turn to Skilling's specific allegations of juror partiality. 


Skilling contends that Juror 11 -- the only seated juror he challenged for cause -- "expressed the 
most obvious bias." Brief for Petitioner 35. See also post, at 36 (dissent). Juror 11 stated that "greed 
on Enron's part" triggered the company's bankruptcy and that corporate executives, driven by 
avarice, "walk a line that stretches sometimes the legality of something." [**75] App. 854a-855a. 
But, as the Fifth Circuit accurately summarized, Juror 11 


"had 'no idea' whether Skilling had 'crossed that line,' and he ‘didn't say that' every 
CEO is probably a crook. He also asserted that he could be fair and require the 
government to prove its case, that he did not believe everything he read in the paper, 
that he did not ‘get into the details’ of the Enron coverage, that he did not watch 
television, and that Enron was ‘old news." 554 F.3d at 563-564. 


Despite his criticism of greed, Juror 11 remarked that Skilling "earned. [his] salar[y]," App. 857a, 
and said he would have "no problem" telling his co-worker, who had lost 401(k) funds due to 
Enron's collapse, that the jury voted to acquit, if that scenario came to pass, id., at 854a. The District 
Court, noting that it had “looked [Juror 11] in the eye and. . . heard all his [answers]," found his 
assertions of impartiality credible. Jd., at 858a; cf. supra, at 29, n. 30. We agree with the Court of 
Appeals that "[t]he express finding that [*653] Juror 11 was fair is not reversible error." 554 F.3d 
at 564. 


33 Skilling's trial counsel and jury consultants apparently did not regard Juror 11 as so 
"obvious[ly] bias[ed]," Brief [**76] for Petitioner 35, as to warrant exercise of a peremptory 
challenge. 


Skilling also objected at trial to the seating of six specific jurors whom, he said, he would have 
excluded had he not already exhausted his peremptory challenges. See supra, at 8-9. Juror 20, he 
observes, "said she was 'angry' about Enron's collapse and that she, too, had been ‘forced to forfeit 
[her] own 401(k) funds to survive layoffs." Reply Brief 13. But Juror 20 made clear during voir 
dire that she did not "personally blame" Skilling for the loss of her retirement account. App. 875a. 
Having not "pa{id] much attention" to Enron-related news, she "quite honestly" did not "have 
enough information to know" whether Skilling was probably guilty, id., at 873a, and she "th[ought] 
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[she] could be" fair and impartial, id., at 875a. In light of these answers, the District Court did not 
commit manifest error in finding Juror 20 fit for jury service. 


The same is true of Juror 63, who, Skilling points out, wrote on her questionnaire "that 
[Skilling] probably knew [he] w[as] breaking the law." Reply Brief 13. During voir dire, however, 
Juror 63 insisted that she did not "really have an opinion [about Skilling's guilt] either [**77] way," 
App. 936a; she did not "know what [she] was thinking" when she completed the questionnaire, but 
she "absolutely" presumed Skilling innocent and confirmed her understanding that the Government 
would "have to prove" his guilt, id., at 937a. In response to follow-up questions from Skilling's 
counsel, she again stated she would not presume that Skilling violated any laws and could 
"Talbsolutely" give her word that she could be fair. Jd., at 937a-938a. "Jurors," we have recognized, 
"cannot be expected invariably to express themselves carefully or even consistently." Yount, 467 
U.S., at 1039, 104 S. Ct. 2885, 81 L. Ed. 2d 847. See also id., at 1040, 104 S. Ct. 2885, 81 L. Ed. 2d 
847 ("It is here that the federal [appellate] court's deference must operate, for while the cold record 
arouses some concer, only the trial judge could tell which of these answers was said with the 
greatest comprehension and certainty."). From where we sit, we cannot conclude that Juror 63 was 
biased. 


The four remaining jurors Skilling said he would have excluded with extra peremptory strikes 
exhibited no sign of prejudice we can discern. See App. 891a-892a (Juror 38) (remembered no 
media coverage about Enron and said nothing in her experience would prevent her from being fair 
[**78] and impartial); Supp. App. 131sa-133sa, 136sa (Juror 67) (had no connection to Enron and 
no anger about its collapse); App. 969a (Juror 78) (did not "know much about" Enron); Supp. App. 
165sa, App. 971a (Juror 84) (had not heard or read anything about Enron and said she did not 
"know enough to answer" the question whether she was angry about the company's demise). 
Skilling's counsel declined to ask follow-up questions of any of these jurors and, indeed, told Juror 
84 he had nothing to ask because she "gave all the right answers." /d., at 972a. Whatever Skilling's 
reasons for wanting to strike these four individuals from his jury, [*654] he cannot credibly assert 
they displayed a disqualifying bias. * 


34 Although Skilling raised no objection to Juror 10 and Juror 87 at trial, his briefs in this 
Court impugn their impartiality. Brief for Petitioner 14-15; Reply Brief 13. Even if we 
allowed these tardy pleas, the voir dire testimony of the two jurors gives sufficient assurance 
that they were unbiased. See, e.g., App. 850a-853a (Juror 10) (did not prejudge Skilling's 
guilt, indicated he could follow the court's instructions and make the Government prove its 
case, stated he could be fair to Skilling, [**79] and said he would "judge on the facts"); id., 
at 974a (Juror 87) (had "not formed an opinion" on whether Skilling was guilty and affirmed 
she could adhere to the presumption of innocence). 


In sum, Skilling failed to establish that a presumption of prejudice arose or that actual bias 
infected the jury that tried him. Jurors, the trial court correctly comprehended, need not enter the 
box with empty heads in order to determine the facts impartially. "It is sufficient if the juror[s] can 
lay aside [their] impression[s] or opinion[s] and render a verdict based on the evidence presented in 
court." Irvin, 366 U.S., at 723, 81 S. Ct. 1639, 6 L. Ed. 2d 751, Taking account of the full record, 
rather than incomplete exchanges selectively culled from it, we find no cause to upset the lower 
courts' judgment that Skilling's jury met that measure. We therefore affirm the Fifth Circuit's ruling 
that Skilling received a fair trial. * 
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35 Our decisions have rightly set a high bar for allegations of juror prejudice due to pretrial 
publicity. See, e.g., Mu'Min, 500 U.S. 415, 111 S. Ct. 1899, 114 L. Ed. 2d 493; Patton v. 
Yount, 467 U.S. 1025, 104 S. Ct. 2885, 81 L. Ed. 2d 847 (1984); Murphy v. Florida, 421 U.S. 
794, 95 §. Ct. 2031, 44 L. Ed. 2d 589 (1975). News coverage of civil and criminal trials of 
public interest conveys to society at [**80] large how our justice system operates. And it is a 
premise of that system that jurors will set aside their preconceptions when they enter the 
courtroom and decide cases based on the evidence presented. Trial judges generally take care 
so to instruct jurors, and the District Court did just that in this case. App. 1026a. 


Il 


We next consider whether Skilling's conspiracy conviction was premised on an improper theory 
of honest-services wire fraud. The honest-services statute, § 1346, Skilling maintains, is 
unconstitutionally vague. Alternatively, he contends that his conduct does not fall within the 
statute's compass. 


A 


To place Skilling's constitutional challenge in context, we first review the origin and subsequent 
application of the honest-services doctrine. 


1 


Enacted in 1872, the original mail-fraud provision, the predecessor of the modern-day mail- and 
wire-fraud laws, proscribed, without further elaboration, use of the mails to advance "any scheme or 
artifice to defraud." See McNally v. United States, 483 U.S. 350, 356, 107 S. Ct. 2875, 97 L. Ed. 2d 
292 (1987). In 1909, Congress amended the statute to prohibit, as it does today, "any scheme or 
artifice to defraud, or for obtaining money or property by means of false or [**81] fraudulent 
pretenses, representations, or promises." § 1341 (emphasis added); see id., at 357-358, 107 S. Ct. 
2875, 97 L. Ed. 2d 292. Emphasizing Congress' disjunctive phrasing, the Courts of Appeals, one 
after the other, interpreted the term "scheme or artifice to defraud" to include deprivations not only 
of money or property, but also of intangible rights. 


In an opinion credited with first presenting the intangible-rights theory, Shushan v. United 
States, 117 F.2d 110 [*655] (1941), the Fifth Circuit reviewed the mail-fraud prosecution of a 
public official who allegedly accepted bribes from entrepreneurs in exchange for urging city action 
beneficial to the bribe payers. "It is not true that because the [city] was to make and did make a 
saving by the operations there could not have been an intent to defraud,” the Court of Appeals 
maintained. /d., at 119."A scheme to get a public contract on more favorable terms than would 
likely be got otherwise by bribing a public official," the court observed, "would not only be a plan 
to commit the crime of bribery, but would also be a scheme to defraud the public." /d., at 115. 


The Fifth Circuit's opinion in Shushan stimulated the development of an "honest-services" 
doctrine. Unlike fraud [**82] in which the victim's loss of money or property supplied the 
defendant's gain, with one the mirror image of the other, see, e.g., United States v. Starr, 816 F.2d 
94, 101 (CA2 1987), the honest-services theory targeted corruption that lacked similar symmetry. 
While the offender profited, the betrayed party suffered no deprivation of money or property; 
instead, a third party, who had not been deceived, provided the enrichment. For example, if a city 
mayor (the offender) accepted a bribe from a third party in exchange for awarding that party a city 
contract, yet the contract terms were the same as any that could have been negotiated at arm's 
length, the city (the betrayed party) would suffer no tangible loss. Cf. McNally, 483 U_S., at 360, 
107 8. Ct. 2875, 97 L. Ed. 2d 292. Even if the scheme occasioned a money or property gain for the 
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betrayed party, courts reasoned, actionable harm lay in the denial of that party's right to the 
offender's "honest services." See, e.g., United States v. Dixon, 536 F.2d 1388, 1400 (CA2 1976). 


"Most often these cases . . . involved bribery of public officials," United States v. Bohonus, 628 
F.2d 1167, 1171 (CA9 1980), but courts also recognized private-sector honest-services fraud. In 
perhaps [**83] the earliest application of the theory to private actors, a District Court, reviewing a 
bribery scheme, explained: 


"When one tampers with [the employer-employee] relationship for the purpose of 
causing the employee to breach his duty [to his employer,] he in effect is defrauding 
the employer of a lawful right. The actual deception that is practised is in the continued 
representation of the employee to the employer that he is honest and loyal to the 
employer's interests." United States v. Procter & Gamble Co., 47 F. Supp. 676, 678 
(Mass. 1942). 


Over time, "[a]n increasing number of courts" recognized that "a recreant employee" -- public 
or private -- "c[ould] be prosecuted under [the mail-fraud statute] if he breache[d] his allegiance to 
his employer by accepting bribes or kickbacks in the course of his employment," United States v. 
McNeive, 536 F.2d 1245, 1249 (CA8 1976); by 1982, all Courts of Appeals had embraced the 
honest-services theory of fraud, Hurson, Limiting the Federal Mail Fraud Statute -- A Legislative 
Approach, 20 Am. Crim. L. Rev. 423, 456 (1983). » 


36 In addition to upholding honest-services prosecutions, courts also increasingly approved 
use of the mail-fraud statute [**84] to attack corruption that deprived victims of other kinds 
of intangible rights, including election fraud and privacy violations. See, e.g., Cleveland v. 
United States, 531 U.S. 12, 18, n. 2, 121 S. Ct. 365, 148 L. Ed. 2d 221 (2000); McNally v. 
United States, 483 U.S. 350, 362-364, 107 S. Ct. 2875, 97 L. Ed. 2d 292, and nn. 1-4 (1987) 
(STEVENS, J., dissenting). 


[*656] 2 


In 1987, this Court, in McNally v. United States, stopped the development of the intangible- 
rights doctrine in its tracks. McNally involved a state officer who, in selecting Kentucky's insurance 
agent, arranged to procure a share of the agent's commissions via kickbacks paid to companies the 
official partially controlled. 483 U.S., at 360, 107 S. Ct. 2875, 97 L. Ed. 2d 292. The prosecutor did 
not charge that, "in the absence of the alleged scheme[,] the Commonwealth would have paid a 
lower premium or secured better insurance." /bid. Instead, the prosecutor maintained that the 
kickback scheme "defraud[ed] the citizens and government of Kentucky of their right to have the 
Commonwealth's affairs conducted honestly." Jd., at 353, 107 S. Ct. 2875, 97 L. Ed. 2d 292. 


We held that the scheme did not qualify as mail fraud. "Rather than constru[ing] the statute in a 
manner that leaves its outer boundaries ambiguous and involves the Federal Government in setting 
standards of [**85] disclosure and good government for local and state officials," we read the 
statute "as limited in scope to the protection of property rights." Jd., at 360, 107 S. Ct. 2875, 97 L. 
Ed. 2d 292. "If Congress desires to go further," we stated, "1t must speak more clearly." [bid. 


3 
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Congress responded swiftly. The following year, it enacted a new statute "specifically to cover 
one of the ‘intangible rights' that lower courts had protected .. . prior to McNally: 'the intangible 
right of honest services." Cleveland v. United States, 531 U.S. 12, 19-20, 121 S. Ct. 365, 148 L. Ed. 
2d 221 (2000). In full, the honest-services statute stated: 


"For the purposes of th[e] chapter [of the United States Code that prohibits, inter alia, 
mail fraud, § 1341, and wire fraud, § 1343], the term 'scheme or artifice to defraud’ 
includes a scheme or artifice to deprive another of the intangible right of honest 
services." $ 1346. 


B 


Congress, Skilling charges, reacted quickly but not clearly: He asserts that $ 1346 is 
unconstitutionally vague. To satisfy due process, "a penal statute [must] define the criminal offense 
[1] with sufficient definiteness that ordinary people can understand what conduct is prohibited and 
[2] in a manner that does not encourage arbitrary and discriminatory [**86] enforcement." 
Kolender v. Lawson, 461 U.S. 352, 357, 103 S. Ct. 1855, 75 L. Ed. 2d 903 (1983). The void-for- 
vagueness doctrine embraces these requirements. 


According to Skilling, $ 1346 meets neither of the two due process essentials. First, the phrase 
"the intangible right of honest services," he contends, does not adequately define what behavior it 
bars. Brief for Petitioner 38-39. Second, he alleges, § 1346's "standardless sweep allows policemen, 
prosecutors, and juries to pursue their personal predilections,” thereby "facilitat[ing] opportunistic 
and arbitrary prosecutions." /d., at 44 (quoting Kolender, 461 U.S., at 358, 103 S. Ct. 1855, 75 L. 
Ed. 2d 903). : 


In urging invalidation of § 1346, Skilling swims against our case law's current, which requires 
us, if we [*657] can, to construe, not condemn, Congress’ enactments. See, e.g., Civil Service 
Comm'n v. Letter Carriers, 413 U.S. 548, 571, 93 8. Ct. 2880, 37 L. Ed. 2d 796 (1973). See also 
United States v. National Dairy Products Corp., 372 U.S. 29, 32, 83 8. Ct. 594, 9 L. Ed. 2d 561 
(1963) (stressing, in response to a vagueness challenge, "[t]he strong presumptive validity that 
attaches to an Act of Congress"). Alert to § 1346's potential breadth, the Courts of Appeals have 
divided on how best to interpret the statute. 7 Uniformly, however, they have declined to throw 
[**87] out the statute as irremediably vague. * 


37 Courts have disagreed about whether § /346 prosecutions must be based on a violation of 
state law, compare, e.g., United States v. Brumley, 116 F.3d 728, 734-735 (CAS 1997) (en 
banc), with, e.g., United States v. Weyhrauch, 548 F.3d 1237, 1245-1246 (CA9 2008), 
vacated and remanded, post, p.__; whether a defendant must contemplate that the victim 
suffer economic harm, compare, e.g., United States v. Sun-Diamond Growers of Cal., 138 
F.3d 961, 973, 329 U.S. App. D.C. 149 (CADC 1998), with, e.g., United States v. Black, 530 
F.3d 596, 600-602 (CA7 2008), vacated and remanded, post, p. ; and whether the 
defendant must act in pursuit of private gain, compare, e.g., United States v. Bloom, 149 F.3d 
649, 655 (CA7 1998), with, e.g., United States v. Panarella, 277 F.3d 678, 692 (CA3 2002). 
38 See, e.g., United States v. Rybicki, 354 F.3d 124, 132 (CA2 2003) (en banc); United 
States v. Hausmann, 345 F.3d 952, 958 (CA7 2003); United States v. Welch, 327 F.3d 1081, 
1109, n. 29 (CA10 2003); United States v. Frega, 179 F.3d 793, 803 (CA9 1999); Brumley, 
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116 F.3d at 732-733; United States v. Frost, 125 F.3d 346, 370-372 (CA6 1997); United 
States v. Waymer, 55 F.3d 564, 568-569 (CA11 1995); [**88] United States v. Bryan, 58 
F.3d 933, 941 (CA4 1995). 


We agree that § 1346 should be construed rather than invalidated. First, we look to the doctrine 
developed in pre-McNally cases in an endeavor to ascertain the meaning of the phrase "the 
intangible right of honest services." Second, to preserve what Congress certainly intended the 
statute to cover, we pare that body of precedent down to its core: In the main, the pre-McNally cases 
involved fraudulent schemes to deprive another of honest services through bribes or kickbacks 
supplied by a third party who had not been deceived. Confined to these paramount applications, $ 
1346 presents no vagueness problem. 


1 


There is no doubt that Congress intended § 1346 to refer to and incorporate the honest-services 
doctrine recognized in Court of Appeals’ decisions before McNally derailed the intangible-rights 
theory of fraud. See Brief for Petitioner 39; Brief for United States 37-38; post, at 2, 8 (SCALIA, J., 
concurring in part and concurring in judgment). Congress enacted § 1346 on the heels of McNally 
and drafted the statute using that decision's terminology. See 483 U.S., at 355, 107 S. Ct. 2875, 97 
L. Ed. 2d 292 ("intangible righ[t]"); id., at 362, 107 S. Ct. 2875, 97 L. Ed. 2d 292 (STEVENS, J., 
dissenting) ("right [**89] to ... honest services"). » As the Second Circuit observed in its leading 
analysis of § 1346: 


"The definite article 'the' suggests that ‘intangible right of honest services' had a 
specific meaning to Congress when it enacted the statute -- Congress was 
recriminalizing mail- and wire-fraud schemes [*658] to deprive others of that 
‘intangible right of honest services,' which had been protected before McNally, not all 
intangible rights of honest services whatever they might be thought to be." United 
States v. Rybicki, 354 F.3d 124, 137-138 (2003) (en banc). ” 


39 Although verbal formulations varied slightly, the words employed by the Courts of 
Appeals prior to McNally described the same concept: "honest services," e.g., United States v. 
Bruno, 809 F.2d 1097, 1105 (CAS 1987); "honest and faithful services," e.g., United States v. 
Brown, 540 F.2d 364, 374 (CA8 1976); and "faithful and honest services," e.g., United States 
v. Diggs, 613 F.2d 988, 998, 198 U.S. App. D.C. 255 (CADC 1979). 
40 We considered a similar Court-Congress interplay in McDermott Int'l, Inc. v. Wilander, 
498 U.S. 337, 111 S. Ct. 807, 112 L. Ed. 2d 866 (1991), which involved the interpretation of 
. the term "seaman" in the Jones Act, 46 U.S.C. App. § 688 (2000 ed.). The Act, we 
recognized, [**90] "respond[ed] directly to" our decision in The Osceola, 189 U.S. 158, 23 
S. Ct. 483, 47 L. Ed. 760 (1903), and "adopt[ed] without further elaboration the term used in" 
that case, so we "assume[d] that the Jones Act use[d] 'seaman' in the same way." 498 U.S., at 
342, 111 S. Ct. 807, 112 L. Ed. 2d 866. 


2 


Satisfied that Congress, by enacting ¢ 1346, "meant to reinstate the body of pre-McNally 
honest-services law," post, at 8 (opinion of SCALIA, J.), we have surveyed that case law. See infra, 
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at 43-44, 46. In parsing the Courts of Appeals decisions, we acknowledge that Skilling's vagueness 
challenge has force, for honest-services decisions preceding McNally were not models of clarity or 
consistency. See Brief for Petitioner 39-42 (describing divisions of opinions). See also post, at 3-7 
(opinion of SCALIA, J.). While the honest-services cases preceding McNally dominantly and 
consistently applied the fraud statute to bribery and kickback schemes -- schemes that were the 
basis of most honest-services prosecutions -- there was considerable disarray over the statute's 
application to conduct outside that core category. In light of this disarray, Skilling urges us, as he 
urged the Fifth Circuit, to invalidate the statute in toto. Brief for Petitioner 48 (Section 1346 [**91] 
"is intolerably and unconstitutionally vague."); Brief of Defendant-Appellant Jeffrey K. Skilling in 
No. 06-20885 (CAS), p. 65, n. 21 ("[S]ection 1346 should be invalidated as unlawfully vague on its 
face."). 


It has long been our practice, however, before striking a federal statute as impermissibly vague, 
to consider whether the prescription is amenable to a limiting construction. See, e.g., Hooper v. 
California, 155 U.S. 648, 657, 15 S. Ct. 207, 39 L. Ed. 297 (1895) ("The elementary rule is that 
every reasonable construction must be resorted to, in order to save a statute from 
unconstitutionality." (emphasis added)). See also Boos v. Barry, 485 U.S. 312, 330-331, 108 S. Ct. 
1157, 99 L. Ed. 2d 333 (1988); Schneider v. Smith, 390 U.S. 17, 26, 88 S. Ct. 682, 19 L. Ed. 2d 799 
(1968). * We have accordingly instructed "the federal courts . . . to avoid constitutional difficulties 
by [*659] [adopting a limiting interpretation] if such a construction is fairly possible." Boos, 485 
U.S., at 331, 108 S. Ct. 1157, 99 L. Ed. 2d 333; see United States v. Harriss, 347 U.S. 612, 618, 74 
S. Ct. 808, 98 L. Ed. 989 (1954) ("[I]f the general class of offenses to which the statute is directed is 
plainly within its terms, the statute will not be struck down as vague... . And if this general class 
of offenses can be made constitutionally definite by a reasonable construction [**92] of the statute, 
this Court is under a duty to give the statute that construction."). 


41 "This cardinal principle has its roots in Chief Justice Marshall's opinion for the Court in 
Murray v. The Charming Betsy, 6 U.S. 64, 2 Cranch 64, 118, 2 L. Ed. 208 (1804), and has for 
so long been applied by this Court that it is beyond debate." Edward J. DeBartolo Corp. v. 
Florida Gulf Coast Building & Constr. Trades Council, 485 U.S. 568, 575, 108 S. Ct. 1392, 
99 L. Ed. 2d 645 (1988). See, e.g., New York v. Ferber, 458 U.S. 747, 769, n. 24, 102 S. Ct. 
3348, 73 L. Ed. 2d 1113 (1982); NLRB vy. Catholic Bishop of Chicago, 440 U.S. 490, 500- 
501, 99 S. Ct. 1313, 59 L. Ed. 2d 533 (1979); United States v. Thirty-seven Photographs, 402 
U.S. 363, 368-370, 91 S. Ct. 1400, 28 L. Ed. 2d 822 (1971); Machinists v. Street, 367 U.S. 
740, 749-750, 81 S. Ct. 1784, 6 L. Ed. 2d 1141 (1961); United States v. Rumely, 345 U.S. 41, 
45, 73 S. Ct. 543, 97 L. Ed. 770 (1953); Winters v. New York, 333 U.S. 507, 517, 68 S. Ct. 
665, 92 L. Ed. 840 (1948); Crowell v. Benson, 285 U.S. 22, 62, 52 S. Ct. 285, 76 L. Ed. 598 
(1932); Lucas v. Alexander, 279 U.S. 573, 577, 49 S. Ct. 426, 73 L. Ed. 851, 1929-2 CB. 273 
(1929); Richmond Screw Anchor Co. v. United States, 275 U.S. 331, 346, 48 S. Ct. 194, 72 L. 
Ed. 303, 65 Ct. Cl. 761, 1928 Dec. Comm'r Pat. 246 (1928); Panama R. Co. v. Johnson, 264 
U.S. 375, 390, 44S. Ct. 391, 68 L. Ed. 748 (1924); United States ex rel. Attorney General v. 
Delaware & Hudson Co., 213 U.S. 366, 407-408, 29 8. Ct. 527, 53 L. Ed. 836 (1909); United 
States v. Coombs, 37 U.S. 72, 12 Pet. 72, 76, 9 L. Ed. 1004 (1838) (Story, J.); Parsons v. 
Bedford, 28 U.S. 433, 3 Pet. 433, 448-449, 7 L. Ed. 732 (1830) (Story, J.). Cf. Chaplinsky v. 
New Hampshire, 315 U.S. 568, 573, 62 S. Ct. 766, 86 L. Ed. 1031 (1942) [**93] (statute 
made it criminal to address "any offensive, derisive, or annoying word" to any person in a 
public place; vagueness obviated by state-court construction of the statute to cover only 
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words having "a direct tendency to cause acts of violence" by the addressee (internal 
quotation marks omitted)). 


Arguing against any limiting construction, Skilling contends that it is impossible to identify a 
salvageable honest-services core; "the pre-McNally caselaw," he asserts, "is a hodgepodge of oft- 
conflicting holdings" that are "hopelessly unclear." Brief for Petitioner 39 (some capitalization and 
italics omitted). We have rejected an argument of the same tenor before. In Civil Service Comm'n v. 
Letter Carriers, federal employees challenged a provision of the Hatch Act that incorporated earlier 
decisions of the United States Civil Service Commission enforcing a similar law. "[T]he several 
thousand adjudications of the Civil Service Commission," the employees maintained, were "an 
impenetrable jungle" -- "undiscoverable, inconsistent, [and] incapable of yielding any meaningful 
rules to govern present or future conduct." 413 U.S., at 571, 93 S. Ct. 2880, 37 L. Ed. 2d 796. 
Mindful that "our task [wa]s not to destroy the Act if [**94] we c[ould], but to construe it," we 
held that "the rules that had evolved over the years from repeated adjudications were subject to 
sufficiently clear and summary statement." /d., at 571-572, 93 S. Ct. 2880, 37 L. Ed. 2d 796. 


A similar observation may be made here. Although some applications of the pre-McNally 
honest-services doctrine occasioned disagreement among the Courts of Appeals, these cases do not 
cloud the doctrine's solid core: The "vast majority" of the honest-services cases involved offenders 
who, in violation of a fiduciary duty, participated in bribery or kickback schemes. United States v. 
Runnels, 833 F.2d 1183, 1187 (CA6 1987); see Brief for United States 42, and n. 4 (citing dozens of 
examples). “ Indeed, the McNally case itself, which spurred Congress to enact § 1346, presented a 
paradigmatic kickback fact pattern. 483 U.S., at 352-353, 360, 107 S. Ct. 2875, 97 L. Ed. 2d 292. 
Congress’ reversal of McNally and reinstatement of the honest-services [*660] doctrine, we 
conclude, can and should be salvaged by confining its scope to the core pre-McNally applications. 


42 JUSTICE SCALIA emphasizes divisions in the Courts of Appeals regarding the source 
and scope of fiduciary duties. Post, at 3-5. But these debates were rare in bribe and kickback 
cases. [**95] The existence of a fiduciary relationship, under any definition of that term, was 
usually beyond dispute; examples include public official-public, see, e.g., United States v. 
Mandel, 591 F.2d 1347 (CA4 1979); employee-employer, see, e.g., United States v. Bohonus, 
628 F.2d 1167 (CA9 1980); and union official-union members, see, e.g., United States v. 
Price, 788 F.2d 234 (CA4 1986). See generally Chiarella v. United States, 445 U.S. 222, 233, 
100 S. Ct. 1108, 63 L. Ed. 2d 348 (1980) (noting the "established doctrine that [a fiduciary] 
duty arises from a specific relationship between two parties"). 


As already noted, supra, at 35-36, the honest-services doctrine had its genesis in prosecutions 
involving bribery allegations. See Shushan, 117 F.2d at 115 (public sector); Procter & Gamble Co., 
47 F. Supp., at 678 (private sector). See also United States v. Orsburn, 525 F.3d 543, 546 (CA7 
2008). Both before McNally and after § 1346's enactment, Courts of Appeals described schemes 
involving bribes or kickbacks as "core . . . honest services fraud precedents," United States v. 
Czubinski, 106 F.3d 1069, 1077 (CAI 1997); "paradigm case[s]," United States v. deVegter, 198 
F.3d 1324, 1327-1328 (CA11 1999); "|t]he most obvious form [**96] of honest services fraud," 
United States v. Carbo, 572 F.3d 112, 115 (CA3 2009); "core misconduct covered by the statute," 
United States v. Urciuoli, 513 F.3d 290, 294 (CAI 2008); "most [of the] honest services cases," 
United States v. Sorich, 523 F.3d 702, 707 (CA7 2008); "typical," United States v. Brown, 540 F.2d 
364, 374 (CA8 1976); "clear-cut," United States v. Mandel, 591 F.2d 1347, 1363 (CA4 1979); and 
"uniformly ... cover[ed]," United States v. Paradies, 98 F.3d 1266, 1283, n. 30 (CAII 1996). See 
also Tr. of Oral Arg. 43 (counsel for the Government) ("[T]he bulk of pre-McNailly honest services 
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cases" entailed bribes or kickbacks); Brief for Petitioner 49 ("Bribes and kickbacks were the 
paradigm [pre-McNally] cases," constituting "[t]he overwhelming majority of prosecutions for 
honest services fraud."). 


In view of this history, there is no doubt that Congress intended § 1346 to reach at least bribes 
and kickbacks. Reading the statute to proscribe a wider range of offensive conduct, we 
acknowledge, would raise the due process concerns underlying the vagueness doctrine. * To 
preserve the statute without transgressing constitutional limitations, we now hold that § 1346 
criminalizes [**97] only the bribe-and-kickback core of the pre-McNally case law. “ 


43 Apprised that a broader reading of § 1346 could render the statute impermissibly vague, 
Congress, we believe, would have drawn the honest-services line, as we do now, at bribery 
and kickback schemes. Cf. Levin v. Commerce Energy, Inc., 560 U.S. __, __, 130 S. Ct 
2323, 176 L. Ed. 2d 1131, 2010 U.S. LEXIS 4380 (2010) (slip op., at 11) (’{C]ourts may 
attempt . . . to implement what the legislature would have willed had it been apprised of the 
constitutional infirmity."); United States v. Booker, 543 U.S. 220, 246, 125 S. Ct. 738, 160 L. 
Ed. 2d 621 (2005) ("We seek to determine what ‘Congress would have intended’ in light of 
the Court's constitutional holding."). 
44 JUSTICE SCALIA charges that our construction of § 1346 is "not interpretation but 
invention." Post, at 8. Stating that he "know[s] of no precedent for . . . paring down" the pre- 
‘McNally case law to its core, ibid., he contends that the Court today "wield[s] a power we 
long ago abjured: the power to define new federal crimes,” post, at 1. See also, e.g., post, at 9, 
10, 11. As noted supra, at 41-42, and n. 41, cases "paring down" federal statutes to avoid 
constitutional shoals are legion. These cases recognize that the Court does not legislate, but 

- [**98] instead respects the legislature, by preserving a statute through a limiting 
interpretation. See United States v. Lanier, 520 U.S. 259, 267-268, n. 6, 117 §. Ct. 1219, 137 
L. Ed. 2d 432 (1997) (This Court does not "create a common law crime" by adopting a 
"narrow[ing] constru[ction]." (internal quotation marks omitted)); supra, at 44-45, n. 43. 
Given that the Courts of Appeals uniformly recognized bribery and kickback schemes as 
honest-services fraud before McNally, 483 U.S. 350, 107 S. Ct. 2875, 97 L. Ed. 2d 292, and 
that these schemes composed the lion's share of honest-services cases, limiting $ 1346 to 
these heartland applications is surely "fairly possible." Boos v. Barry, 485 U.S. 312, 331, 108 
S. Ct. 1157, 99 L. Ed. 2d 333 (1988); cf. Clark v. Martinez, 543 U.S. 371, 380, 125 S. Ct. 716, 
160 L. Ed. 2d 734 (2005) (opinion of the Court by SCALIA, J.) (when adopting a limiting 
construction, "[t]he lowest common denominator, as it were, must govern"). So construed, the 
statute is not unconstitutionally vague. See infra, at 48-49; post, at 8. Only by taking a 
wrecking ball to a statute that can be salvaged through a reasonable narrowing interpretation 
would we act out of step with precedent. 


3 


The Government urges us to go [*661] further by locating within § 1346's compass another 
category of proscribed conduct: "undisclosed self-dealing [**99] by a public official or private 
employee -- i.e., the taking of official action by the employee that furthers his own undisclosed 
financial interests while purporting to act in the interests of those to whom he owes a fiduciary 
duty." /d., at 43-44. "[T]he theory of liability in McNally itself was nondisclosure of a conflicting 
financial interest," the Government observes, and "Congress clearly intended to revive th[at] 
nondisclosure theory." /d., at 44. Moreover, "[a]lthough not as numerous as the bribery and 
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kickback cases," the Government asserts, "the pre-McNally cases involving undisclosed self-dealing 
were abundant." Ibid. 


Neither of these contentions withstands close inspection. McNally, as we have already observed, 
supra, at 37, 43, involved a classic kickback scheme: A public official, in exchange for routing 
Kentucky's insurance business through a middleman company, arranged for that company to share 
its commissions with entities in which the official held an interest. 483 U.S., at 352-353, 360, 107 S. 
Ct. 2875, 97 L. Ed. 2d 292. This was no mere failure to disclose a conflict of interest; rather, the 
official conspired with a third party so that both would profit from wealth generated by public 
contracts. [**100] See id., at 352-353, 107 S. Ct. 2875, 97 L. Ed. 2d 292. Reading § 1346 to 
proscribe bribes and kickbacks -- and nothing more -- satisfies Congress' undoubted aim to reverse 
McNally on its facts. 


Nor are we persuaded that the pre-McNally conflict-of-interest cases constitute core applications 
of the honest-services doctrine. Although the Courts of Appeals upheld honest-services convictions 
for "some schemes of non-disclosure and concealment of material information," Mandel, 591 F.2d 
at 1361, they reached no consensus on which schemes qualified. In light of the relative infrequency 
of conflict-of-interest prosecutions in comparison to bribery and kickback charges, and the 
intercircuit inconsistencies they produced, we conclude that a reasonable limiting construction of § 
1346 must exclude this amorphous category of cases. 


Further dispelling doubt on this point is the familiar principle that "ambiguity concerning the 
ambit of criminal statutes should be resolved in favor of lenity." Cleveland, 531 U.S., at 25, 121 S. 
Ct. 365, 148 L. Ed. 2d 221 (quoting Rewis v. United States, 401 U.S. 808, 812, 91 S. Ct. 1056, 28 L. 
Ed. 2d 493 (1971)). "This interpretive guide is especially appropriate in construing / $ 1346] 
because . . . mail [and wire] fraud [are] predicate offense[s] under [the Racketeer [**101] 
Influenced and Corrupt Organizations Act], 18 U.S.C. § 1961(1) (1994 ed., Supp. IV), and the 
money laundering statute, § 1956(c)(7)(A)." Cleveland, 531 U.S., at 25, 121 S. Ct. 365, 148 L. Ed. 
2d 221. Holding that honest-services fraud does not encom [*662] pass conduct more wide-ranging 
than the paradigmatic cases of bribes and kickbacks, we resist the Government's less constrained 
construction absent Congress’ clear instruction otherwise. E.g., United States v. Universal C. I. T. 
Credit Corp., 344 U.S. 218, 221-222, 73 S. Ct. 227, 97 L. Ed. 260 (1952). 


In sum, our construction of § 1346 "establish[es] a uniform national standard, define[s] honest 
services with clarity, reach[es] only seriously culpable conduct, and accomplish[es] Congress's goal 
of ‘overruling’ McNally." Brief for Albert W. Alschuler as Amicus Curiae in Weyhrauch v. United 
States, O. T. 2009, No. 08-1196, pp. 28-29. "If Congress desires to go further," we reiterate, "it 
must speak more clearly than it has." McNally, 483 U.S., at 360, 107 S. Ct. 2875, 97 L. Ed. 2d 292. 


45 


45 If Congress were to take up the enterprise of criminalizing "undisclosed self-dealing by a 
public official or private employee," Brief for United States 43, it would have to employ 
standards of sufficient definiteness and specificity to overcome due process [**102] 
concerns. The Government proposes a standard that prohibits the "taking of official action by 
the employee that furthers his own undisclosed financial interests while purporting to act in 
the interests of those to whom he owes a fiduciary duty," so long as the employee acts with a 
specific intent to deceive and the undisclosed conduct could influence the victim to change its 
behavior. /d., at 43-44. See also id., at 40-41. That formulation, however, leaves many 
questions unanswered. How direct or significant does the conflicting financial interest have to 
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be? To what extent does the official action have to further that interest in order to amount to 
fraud? To whom should the disclosure be made and what information should it convey? 
These questions and others call for particular care in attempting to formulate an adequate 
criminal prohibition in this context. 


4 


Interpreted to encompass only bribery and kickback schemes, § /346 is not unconstitutionally 
vague. Recall that the void-for-vagueness doctrine addresses concerms about (1) fair notice and (2) 
arbitrary and discriminatory prosecutions. See Kolender, 461 U.S., at 357, 103 S. Ct. 1855, 75 L. 
Ed. 2d 903. A prohibition on fraudulently depriving another of one's honest [**103] services by 
accepting bribes or kickbacks does not present a problem on either score. 


As to fair notice, "whatever the school of thought concerning the scope and meaning of " $ 
1346, it has always been "as plain as a pikestaff that" bribes and kickbacks constitute honest- 
services fraud, Williams vy. United States, 341 U.S. 97, 101, 71 S. Ct. 576, 95 L. Ed. 774 (1951), and 
the statute's mens rea requirement further blunts any notice concem, see, e.g., Screws v. United 
States, 325 U.S. 91, 101-104, 65 S. Ct. 1031, 89 L. Ed. 1495 (1945) (plurality opinion). See also 
Broadrick v. Oklahoma, 413 U.S. 601, 608, 93 S. Ct. 2908, 37 L. Ed. 2d 830 (1973) ("[E]ven if the 
outermost boundaries of [a statute are] imprecise, any such uncertainty has little relevance . . . 
where appellants' conduct falls squarely within the ‘hard core' of the statute's proscriptions."). 
Today's decision clarifies that no other misconduct falls within § 1346's province. See United States 
v. Lanier, 520 U.S. 259, 266, 117 8. Ct. 1219, 137 L. Ed. 2d 432 (1997) ("[C]larity at the requisite 
level may be supplied by judicial gloss on an otherwise uncertain statute."). 


As to arbitrary prosecutions, we perceive no significant risk that the honest-services statute, as 
we interpret it today, will be stretched out of shape. Its prohibition on bribes and kickbacks [**104] 
draws content not only from the pre-McNally case law, but also from federal statutes proscribing -- 
[*663] and defining -- similar crimes. See, e.g., 18 U.S.C. §$ 201(b), 666(a)(2); 41 U.S.C. § 52(2) 
("The term 'kickback' means any money, fee, commission, credit, gift, gratuity, thing of value, or 
compensation of any kind which is provided, directly or indirectly, to [enumerated persons] for the 
purpose of improperly obtaining or rewarding favorable treatment in connection with [enumerated 
circumstances]."). “ See also, e.g., United States v. Ganim, 510 F.3d 134, 147-149 (CA2 2007) 
(Sotomayor, J.) (reviewing honest-services conviction involving bribery in light of elements of 
bribery under other federal statutes); United States v. Whitfield, 590 F.3d 325, 352-353 (CA5 2009); 
United States v. Kemp, 500 F.3d 257, 281-286 (CA3 2007). A criminal defendant who participated 
in a bribery or kickback scheme, in short, cannot tenably complain about prosecution under § 1346 
on vagueness grounds. — 


46 Overlap with other federal statutes does not render § 1346 superfluous. The principal 
federal bribery statute, § 201, for example, generally applies only to federal public officials, 
so § 1346's application [**105] to state and local corruption and to private-sector fraud 
reaches misconduct that might otherwise go unpunished. 


C 


It remains to determine whether Skilling's conduct violated § 1346. Skilling's honest-services 
prosecution, the Government concedes, was not "prototypical." Brief for United States 49. The 
Government charged Skilling with conspiring to defraud Enron's shareholders by misrepresenting 
the company's fiscal health, thereby artificially inflating its stock price. It was the Government's 


l4l 


Page 30 
130 S. Ct. 2896; 177 L. Ed. 2d 619, *; 
2010 U.S. LEXIS 5259, **; 22 Fla. L. Weekly Fed. S 550 


theory at trial that Skilling "profited from the fraudulent scheme . . . through the receipt of salary 
and bonuses, . . . and through the sale of approximately $ 200 million in Enron stock, which netted 
him $ 89 million." /d., at 51. 


The Government did not, at any time, allege that Skilling solicited or accepted side payments 
from a third party in exchange for making these misrepresentations. See Record 41328 (May 11, 
2006 Letter from the Government to the District Court) ("[T]he indictment does not allege, and the 
government's evidence did not show, that [Skilling] engaged in bribery."). It is therefore clear that, 
as we read § 1346, Skilling did not commit honest-services fraud. 


Because the indictment [**106] alleged three objects of the conspiracy -- honest-services wire 
fraud, money-or-property wire fraud, and securities fraud -- Skilling's conviction is flawed. See 
Yates v. United States, 354 U.S. 298, 77 S. Ct. 1064, 1 L. Ed. 2d 1356 (1957) (constitutional error 
occurs when a jury is instructed on alternative theories of guilt and returns a general verdict that 
may rest on a legally invalid theory). This determination, however, does not necessarily require 
reversal of the conspiracy conviction; we recently confirmed, in Hedgpeth v. Pulido, 555 U.S. __, 
129 S. Ct. 24, 171 L. Ed. 2d 927 (2008) (per curiam), that errors of the Yates variety are subject to 
harmless-error analysis. The parties vigorously dispute whether the error was harmless. Compare 
Brief for United States 52 ("[A]ny juror who voted for conviction based on [the honest-services 
theory] also would have found [Skilling] guilty of conspiring to commit securities fraud.") with 
Reply Brief 30 (The Government "cannot show that the conspiracy conviction rested only on the 
securities-fraud theory, rather than the distinct, legally-flawed [*664] honest-services theory."). 
We leave this dispute for resolution on remand. “’ 


47 The Fifth Circuit appeared to prejudge this issue, noting that, "if any of the [**107] three 
objects of Skilling's conspiracy offers a legally insufficient theory," it "must set aside his 
conviction." 554 F.3d at 543. That reasoning relied on the mistaken premise that Hedgpeth v. 
Pulido, 555 U.S. __, 129 S. Ct. 24, 171 L. Ed. 2d 927 (2008) (per curiam), governs only 
cases on collateral review. See 554 F.3d at 543, n. 10. Harmless-error analysis, we clarify, 
applies equally to cases on direct appeal. Accordingly, the Fifth Circuit, on remand, should 
take a fresh look at the parties' harmless-error arguments. , 


Whether potential reversal on the conspiracy count touches any of Skilling's other convictions is 
also an open question. All of his convictions, Skilling contends, hinged on the conspiracy count 
and, like dominoes, must fall if it falls. The District Court, deciding Skilling's motion for bail 
pending appeal, found this argument dubious, App. 1141a-1142a, but the Fifth Circuit had no 
occasion to rule on it. That court may do so on remand. 


* OK 


For the foregoing reasons, we affirm the Fifth Circuit's ruling on Skilling's fair-trial argument, 
vacate its ruling on his conspiracy conviction, and remand the case for proceedings consistent with 
this opinion. 


It is so ordered. 
CONCUR BY: SCALIA (In Part); ALITO (In Part); [**108] SOTOMAYOR (In Part) 


CONCUR 
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JUSTICE SCALIA, with whom JUSTICE THOMAS joins, and with whom JUSTICE 
KENNEDY joins except as to Part II, concurring in part and concurring in the judgment. 


I agree with the Court that petitioner Jeffrey Skilling's challenge to the impartiality of his jury 
and to the District Court's conduct of the voir dire fails. I therefore join Parts I and II of the Court's 
opinion. I also agree that the decision upholding Skilling's conviction for so-called "honest-services 
fraud" must be reversed, but for a different reason. In my view, the specification in /8 U.S.C. § 
1346 (2006 ed., Supp. IT) that "scheme or artifice to defraud" in the mail-fraud and wire-fraud 
statutes, §§ 134] and 1343 (2006 ed.), includes "a scheme or artifice to deprive another of the 
intangible right of honest services," is vague, and therefore violates the Due Process Clause of the 
Fifth Amendment. The Court strikes a pose of judicial humility in proclaiming that our task is "not 
to destroy the Act... but to construe it," ante, at 43 (internal quotation marks omitted). But in 
transforming the prohibition of "honest-services fraud" into a prohibition of "bribery and kick- 
backs" it is wielding a power [**109] we long ago abjured: the power to define new federal crimes. 
See United States v. Hudson, 11 U.S. 32, 7 Cranch 32, 34, 3 L. Ed. 259 (1812). 


I 


A criminal statute must clearly define the conduct it proscribes, see Grayned v. City of 
Rockford, 408 U.S. 104, 108, 92S. Ct. 2294, 33 L. Ed. 2d 222 (1972). A statute that is 
unconstitutionally vague cannot be saved by a more precise indictment, see Lanzetta v. New Jersey, 
306 U.S. 451, 453, 59 S. Ct. 618, 83 L. Ed. 888 (1939), nor by judicial construction that writes in 
specific criteria that its text does not contain, see United States v. Reese, 92 U.S. 214, 219-221, 23 
L. Ed. 563 (1876). Our cases have described [*665] vague statutes as failing "to provide a person 
of ordinary intelligence fair notice of what is prohibited, or [as being] so standardless that [they] 
authoriz[e] or encourag[e] seriously discriminatory enforcement." United States v. Williams, 553 
U.S. 285, 304, 128 8. Ct. 1830, 170 L. Ed. 2d 650 (2008). Here, Skilling argues that § 1346 fails to 
provide fair notice and encourages arbitrary enforcement because it provides no definition of the 
right of honest services whose deprivation it prohibits. Brief for Petitioner 38-39, 42-44. In my view 
Skilling is correct. 


The Court maintains that "the intangible right of honest services " means the right not to have 
one's fiduciaries [**110] accept "bribes or kickbacks." Its first step in reaching that conclusion is 
the assertion that the phrase refers to "the doctrine developed" in cases decided by lower federal 
courts prior to our decision in McNally v. United States, 483 U.S. 350, 107 S. Ct. 2875, 97 L. Ed. 2d 
292 (1987). Ante, at 39. I do not contest that. I agree that Congress used the novel phrase to adopt 
the lower-court case law that had been disapproved by McNally -- what the Court calls "the pre- 
McNally honest-services doctrine," ante, at 43. The problem is that that doctrine provides no 
"ascertainable standard of guilt," United States v. L. Cohen Grocery Co., 255 U.S. 81, 89, 41S. Ct. 
298, 65 L. Ed. 516 (1921), and certainly is not limited to "bribes or kickbacks." 


Investigation into the meaning of "the pre-McNally honest-services doctrine" might logically 
begin with McNally itself, which rejected it. That case repudiated the many Court of Appeals 
holdings that had expanded the meaning of "fraud" in the mail-fraud and wire-fraud statutes beyond 
deceptive schemes to obtain property. 483 U.S., at 360, 107 S. Ct. 2875, 97 L. Ed. 2d 292. If the 
repudiated cases stood for a prohibition of "bribery and kickbacks," one would have expected those 
words to appear in the opinion's description of the cases. In fact, they [**111] do not. Not at all. 
Nor did McNally even provide a consistent definition of the pre-existing theory of fraud it rejected. 
It referred variously to a right of citizens "to have the [State]'s affairs conducted honestly," id., at 
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353, 107 S. Ct. 2875, 97 L. Ed. 2d 292, to "honest and impartial government," id., at 355, 107 S. Ct. 
2875, 97 L. Ed. 2d 292, to "good government," id., at 356, 107 S. Ct. 2875, 97 L. Ed. 2d 292, and 
"to have public officials perform their duties honestly," id., at 358, 107 S. Ct. 2875, 97 L. Ed. 2d 
292. It described prior case law as holding that "a public official owes a fiduciary duty to the public, 
and misuse of his office for private gain is a fraud," id, at 355, 107 S. Ct. 2875, 97 L. Ed. 2d 292. 


But the pre-McNally Court of Appeals opinions were not limited to fraud by public officials. 
Some courts had held that those fiduciaries subject to the "honest services" obligation included 
private individuals who merely participated in public decisions, see, e.g., United States v. Gray, 790 
F.2d 1290, 1295-1296 (CA6 1986) (citing United States v. Margiotta, 688 F.2d 108, 122 (CA2 
1982)), and even private employees who had no role in public decisions, see, e.g., United States v. 
Lemire, 720 F.2d 1327, 1335-1336, 232 U.S. App. D.C. 100 (CADC 1983); United States v. Von 
Barta, 635 F.2d 999, 1007 (CA2 1980). Moreover, "to say that a man is a fiduciary only begins 
[**112] [the] analysis; it gives direction to further inquiry . .. . What obligations does he [*666] 
owe as a fiduciary?" SEC v. Chenery Corp., 318 U.S. 80, 85-86, 63 S. Ct. 454, 87 L. Ed. 626 (1943). 
None of the "honest services" cases, neither those pertaining to public officials nor those pertaining 
to private employees, defined the nature and content of the fiduciary duty central to the "fraud" 
offense. 


There was not even universal agreement concerning the source of the fiduciary obligation -- 
whether it must be positive state or federal law, see, e.g., United States v. Rabbitt, 583 F.2d 1014, 
1026 (CA8 1978), or merely general principles, such as the "obligations of loyalty and fidelity" that 
inhere in the "employment relationship," Lemire, supra, at 1336. The decision McNally reversed 
had grounded the duty in general (not jurisdiction-specific) trust law, see Gray, supra, at 1294, a 
corpus juris festooned with various duties. See, e.g., Restatement (Second) of Trusts §§ 169-185 
(1976). Another pre-McNally case referred to the general law of agency, United States v. Ballard, 
663 F.2d 534, 543, n. 22 (CAS 1981), modified on other grounds by 680 F.2d 352 (1982), which 
imposes duties quite different from those of a trustee. [**113]1 See Restatement (Second) of 
Agency §§ 377-398 (1957). 


1 The Court is untroubled by these divisions because "these debates were rare in bribe and 
kickback cases," in which "[t]he existence of a fiduciary relationship, under any definition of 
that term, was usually beyond dispute," ante, at 43, n. 42. This misses the point. The Courts 
of Appeals may have consistently found unlawful the acceptance of a bribe or kickback by 
one or another sort of fiduciary, but they have not consistently described (as the statute does 
not) any test for who is a fiduciary. 


This indeterminacy does not disappear if one assumes that the pre-McNally cases developed a 
federal, common-law fiduciary duty; the duty remained hopelessly undefined. Some courts 
described it in astoundingly broad language. Blachly v. United States, 380 F.2d 665 (CA5 1967), 
loftily declared that "[l]aw puts its imprimatur on the accepted moral standards and condemns 
conduct which fails to match the 'reflection of moral uprightness, of fundamental honesty, fair play 
and right dealing in the general and business life of members of society." Id., at 671 (quoting. 
Gregory v. United States, 253 F.2d 104, 109 (CAS 1958)). Other courts unhelpfully [**114] added 
that any scheme "contrary to public policy" was also condemned by the statute, United States v. 
Bohonus, 628 F.2d 1167, 1171 (CA9 1980). See also United States v. Mandel, 591 F.2d 1347, 1361 
(CA4 1979) (any scheme that is "contrary to public policy and conflicts with accepted standards of 
moral uprightness, fundamental honesty, fair play and right dealing"). Even opinions that did not 
indulge in such grandiloquence did not specify the duty at issue beyond loyalty or honesty, see, e.g., 
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Von Barta, supra, at 1005-1006. Moreover, the demands of the duty were said to be greater for 
public officials than for private employees, see, e.g., Lemire, supra, at 1337, n. 13; Ballard, supra, 
at 541, n. 17, but in what respects (or by how much) was never made clear. 


The indefiniteness of the fiduciary duty is not all. Many courts held that some Je-ne-sais-quoi 
beyond a mere breach of fiduciary duty was needed to establish honest-services fraud. See, e. g., 
Von Barta, supra, at 1006 (collecting cases); United States v. George, 477 F.2d 508, 512 (CA7 
1973). There was, unsurprisingly, some dispute about that, at least in the context of acts by persons 
owing duties to [*667] the public. See United States v. Price, 788 F.2d 234, 237 (CA4 1986). 
[**115] And even among those courts that did require something additional where a public official 
was involved, there was disagreement as to what the addition should be. For example, in United 
States v. Bush, 522 F.2d 641 (1975), the Seventh Circuit held that material misrepresentations and 
active concealment were enough, id., at 647-648. But in Rabbitt, 583 F.2d 1014, the Eighth Circuit 
held that actual harm to the State was needed, id., at 1026. 


Similar disagreements occurred with respect to private employees. Courts disputed whether the 
defendant must use his fiduciary position for his own gain. Compare Lemire, supra, at 1335 (yes), 
with United States v. Bronston, 658 F.2d 920, 926 (CA2 1981) (no). One opinion upheld a mail- 
fraud conviction on the ground that the defendant's "failure to disclose his receipt of kickbacks and 
consulting fees from [his employer's] suppliers resulted in a breach of his fiduciary duties depriving 
his employer of his loyal and honest services." United States v. Bryza, 522 F.2d 414, 422 (CA7 
1975). Another opinion, however, demanded more than an intentional failure to disclose: "There 
must be a failure to disclose something which in the knowledge or contemplation [**116] of the 
employee poses an independent business risk to the employer." Lemire, 720 F.2d at 1337. Other 
courts required that the victim suffer some loss, see, e. g., Ballard, supra, at 541-542 -- a 
proposition that, of course, other courts rejected, see, e.g., United States v. Newman, 664 F.2d 12, 
20 (CA2 1981); United States v. O'Malley, 535 F.2d 589, 592 (CA10 1976). The Court's statement 
today that there was a deprivation of honest services even if "the scheme occasioned a money or 
property gain for the betrayed party," ante, at 36, is therefore true, except to the extent it is not. 


In short, the first step in the Court's analysis -- holding that "the intangible right of honest. 
services" refers to "the honest-services doctrine recognized in Court of Appeals' decisions before 
McNally," ante, at 40 -- is a step out of the frying pan into the fire. The pre-McNally cases provide 
no clear indication of what constitutes a denial of the right of honest services. The possibilities 
range from any action that is contrary to public policy or otherwise immoral, to only the disloyalty 
of a public official or employee to his principal, to only the secret use of a perpetrator's position of 
trust in [**117] order to harm whomever he is beholden to. The duty probably did not have to be 
rooted in state law, but maybe it did. It might have been more demanding in the case of public 
officials, but perhaps not. At the time § 1346 was enacted there was no settled criterion for 
choosing among these options, for conclusively settling what was in and what was out. ? 


2 Courts since § 1346's enactment have fared no better, reproducing some of the same 
disputes that predated McNally. See, e.g., Sorich v. United States, 555 U.S. eee ae ee 
129 S. Ct. 1308, 173 L. Ed. 2d 645 (2009) (SCALIA, J., dissenting from denial of certiorari) 
(slip op., at 3-4) (collecting cases), We have previously found important to our vagueness 
analysis "the conflicting results which have arisen from the painstaking attempts of 
enlightened judges in seeking to carry out [a] statute in cases brought before them." United 
States v. L. Cohen Grocery Co., 255 U.S. 81, 89, 41 §. Ct. 298, 65 L. Ed. 516 (1921). 1 am at 


a loss to explain why the Court barely mentions those conflicts today. 
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0 


The Court is aware of all this. It knows that adopting by reference "the [*668] pre-McNally 
honest-services doctrine," ante, at 43, is adopting by reference nothing more precise than the 
referring term itself ("the [**118] intangible right of honest services"). Hence the deus ex machina: 
"[W]e pare that body of precedent down to its core," ante, at 39. Since the honest-services doctrine 
"had its genesis" in bribery prosecutions, and since several cases and counsel for Skilling referred to 
bribery and kickback schemes as "core" or "paradigm" or "typical" examples, or "[t]he most 
obvious form," of honest-services fraud, ante, at 43-44 (internal quotation marks omitted), and 
since two cases and counsel for the Government say that they formed the "vast majority," or "most" 
or at least "[t]he bulk" of honest-services cases, ante, at 43-44 (internal quotation marks omitted), 
THEREFORE it must be the case that they are all] Congress meant by its reference to the honest- 
services doctrine. 


Even if that conclusion followed from its premises, it would not suffice to eliminate the 
vagueness of the statute. It would solve (perhaps) the indeterminacy of what acts constitute a breach 
of the "honest services" obligation under the pre-McNally law. But it would not solve the most 
fundamental indeterminacy: the character of the "fiduciary capacity" to which the bribery and 
kickback restriction applies. Does it apply only [**119] to public officials? Or in addition to 
private individuals who contract with the public? Or to everyone, including the corporate officer 
here? The pre-McNally case law does not provide an answer. Thus, even with the bribery and 
kickback limitation the statute does not answer the question "What is the criterion of guilt?" 


But that is perhaps beside the point, because it is obvious that mere prohibition of bribery and 
kickbacks was not the intent of the statute. To say that bribery and kickbacks represented "the core" 
of the doctrine, or that most cases applying the doctrine involved those offenses, is not to say that 
they are the doctrine. All it proves is that the multifarious versions of the doctrine overlap with 
regard to those offenses. But the doctrine itself is much more. Among all the pre-McNally 
smorgasbord-offerings of varieties of honest-services fraud, not one is limited to bribery and 
kickbacks. That is a dish the Court has cooked up all on its own. 


Thus, the Court's claim to "respec[t] the legislature," ante, at 45, n. 44 (emphasis deleted), is 
false. It is entirely clear (as the Court and I agree) that Congress meant to reinstate the body of pre- 
McNally honest-services law; [**120] and entirely clear that that prohibited much more (though 
precisely what more is uncertain) than bribery and kickbacks. Perhaps it is true that "Congress 
intended $ 1346 to reach at least bribes and kickbacks," ante, at 44. That simply does not mean, as 
the Court now holds, that " § 7346 criminalizes only" bribery and kickbacks, ante, at 45. 


Arriving at that conclusion requires not interpretation but invention. The Court replaces a vague 
criminal standard that Congress adopted with a more narrow one (included within the vague one) 
that can pass constitutional muster. I know of no precedent [*669] for such "paring down," : and it 
seems to me clearly beyond judicial power. This is not, as the Court claims, ante, at 41, simply a 
matter of adopting a "limiting construction" in the face of potential unconstitutionality. To do that, 
our cases have been careful to note, the narrowing construction must be "fairly possible," Boos v. 
Barry, 485 U.S. 312, 331, 108 S. Ct. 1157, 99 L. Ed. 2d 333 (1988), "reasonable," Hooper v. 
California, 155 U.S. 648, 657, 15 8. Ct. 207, 39 L. Ed. 297 (1895), or not "plainly contrary to the 
intent of Congress," Edward J. DeBartolo Corp. v. Florida Gulf Coast Building & Constr. Trades 
Council, 485 U.S. 568, 575, 108 S. Ct. 1392, 99 L. Ed. 2d 645 (1988). As we have seen [**121] 
(and the Court does not contest), no court before McNally concluded that the "deprivation of honest 
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services" meant only the acceptance of bribes or kickbacks. If it were a "fairly possible" or 
"reasonable" construction, not "contrary to the intent of Congress," one would think that some court 
would have adopted it. The Court does not even point to a post-McNally case that reads § 1346 to 
cover only bribery and kickbacks, and I am aware of none. 


3 The only alleged precedent the Court dares to describe is Civil Service Comm'n v. Letter 
Carriers, 413 U.S. 548, 93 S. Ct. 2880, 37 L. Ed. 2d 796 (1973). That case involved a 
provision of the Hatch Act incorporating prior adjudications of the Civil Service 
Commission. We upheld the provision against a vagueness challenge -- not, however, by 
"paring down" the adjudications to a more narrow rule that we invented, but by concluding 
that what they held was not vague. See id., at 571-574, 93 S. Ct. 2880, 37 L. Ed. 2d 796. The 
string of cases the Court lists, see ante, at 41-42, n. 41, (almost none of which addressed 
claims of vagueness), have nothing to do with "paring down." The one that comes closest, 
United States v. Thirty-seven Photographs, 402 U.S. 363, 91 S. Ct. 1400, 28 L. Ed. 2d 822 
(1971), specified a time limit within which proceedings [**122] authorized by statute for the 
forfeiture of obscene imported materials had to be commenced and completed. That is not 
much different from "reading in" a reasonable-time requirement for obligations undertaken in 
contracts, and can hardly be described as a rewriting or "paring down" of the statute. The 
Court relied on legislative history anticipating that the proceedings would be prompt, id., at 
370-371, 91S. Ct. 1400, 28 L. Ed. 2d 822, and noted that (unlike here) it was not "decid[ing] 
issues of policy," id., at 372, 91 S. Ct. 1400, 28 L. Ed. 2d 822. 


The canon of constitutional avoidance, on which the Court so heavily relies, see ante, at 41-42, 
states that "when the constitutionality of a statute is assailed, if the statute be reasonably susceptible 
of two interpretations, by one of which it would be unconstitutional and by the other valid, it is our 
plain duty to adopt that construction which will save the statute from constitutional infirmity." 
United States ex rel. Attorney General v. Delaware & Hudson Co., 213 U.S. 366, 407, 29 S. Ct. 
527, 53 L. Ed. 836 (1909); see also United States v. Rumely, 345 U.S. 41, 45, 73 S. Ct. 543, 97 L. 
Ed. 770 (1953) (describing the canon as decisive "in the choice of fair alternatives"). Here there is 
no choice to be made between two "fair alternatives." Until today, no one [**123] has thought (and 
there is no basis for thinking) that the honest-services statute prohibited only bribery and kickbacks. 


I certainly agree with the Court that we must, "if we can," uphold, rather than "condemn," 
Congress's enactments, ante, at 38. But I do not believe we have the power, in order to uphold an 
enactment, to rewrite it. Congress enacted the entirety of the pre-McNally honest-services law, the 
content of which is (to put it mildly) unclear. In prior vagueness cases, we have resisted the 
temptation to make all things right with the stroke of our pen. [*670] See, e.g., Smith v. Goguen, 
415 U.S. 566, 575, 94 S. Ct. 1242, 39 L. Ed. 2d 605 (1974). | would show the same restraint today, 
and reverse Skilling's conviction on the basis that $ 1346 provides no “ascertainable standard" for 
the conduct it condemns, LZ. Cohen, 255 U.S., at 89, 41 S. Ct. 298, 65 1. Ed. 2d 516. Instead, the 
Court today adds to our functions the prescription of criminal law. 


Ol 


A brief word about the appropriate remedy. As I noted supra, at 2, Skilling has argued that § 
1346 cannot be constitutionally applied to him because it affords no definition of the right whose 
deprivation it prohibits. Though this reasoning is categorical, it does not make Skilling's challenge a 
"facial" [**124] one, in the sense that it seeks invalidation of the statute in all its applications, as 
opposed to preventing its enforcement against him. I continue to doubt whether "striking down" a 
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statute is ever an appropriate exercise of our Article III power. See Chicago v. Morales, 527 U.S. 
41,77, 119 S. Ct. 1849, 144 L. Ed. 2d 67 (1999) (SCALIA, J., dissenting). In the present case, the 
universality of the infirmity Skilling identifies in § 7346 may mean that if he wins, anyone else 
prosecuted under the statute will win as well, see Smith, supra, at 576-578, 94 S. Ct. 1242, 39 L. Ed. 
2d 605. But Skilling only asks that His conviction be reversed, Brief for Petitioner 57-58, so the 
remedy he seeks is not facial invalidation. 


I would therefore reverse Skilling's conviction under § /346 on the ground that it fails to define 
the conduct it prohibits. The fate of the statute in future prosecutions -- obvious from my reasoning 
in the case -- would be a matter for stare decisis. 


Ok 


It is hard to imagine a case that more clearly fits the description of what Chief Justice Waite 
said could not be done, in a colorful passage oft-cited in our vagueness opinions, United States v. 
Reese, 92 U.S., at 221, 23 L. Ed. 563: 


"The question, then, to be determined, is, whether we can introduce [**125] words 
of limitation into a penal statute so as to make it specific, when, as expressed, it is 
general only. 


"It would certainly be dangerous if the legislature could set a net large enough to 
catch all possible offenders, and leave it to the courts to step inside and say who could 
be rightfully detained, and who should be set at large. This would, to some extent, 
substitute the judicial for the legislative department of the government... . 


"To limit this statute in the manner now asked for would be to make a new law, not 
to enforce an old one. This is no part of our duty." 


JUSTICE ALITO, concurring in part and concurring in the judgment. 


[join the judgment of the Court and all but Part Il of the Court's opinion. I write separately to 
address petitioner's jury-trial argument. 


The Sixth Amendment guarantees criminal defendants.a trial before "an impartial jury." In my 
view, this requirement is satisfied so long as no biased juror is actually seated at trial. Of course, 
evidence of pretrial media attention and widespread community hostility may play a role in the bias 
[*671] inquiry. Such evidence may be important in assessing the adequacy of voir dire, see, e.g., 
Mu'Min v. Virginia, 500 U.S. 415, 428-432, 111 8. Ct. 1899, 114 L. Ed. 2d 493 (1991), [**126] or 
in reviewing the denial of requests to dismiss particular jurors for cause, see, e.g., Patton v. Yount, 
467 U.S. 1025, 1036-1040, 104 S. Ct. 2885, 81 L. Ed. 2d 847 (1984). There are occasions in which 
such evidence weighs heavily in favor of a change of venue. In the end, however, if no biased jury 
is actually seated, there is no violation of the defendant's right to an impartial jury. See id., at 103]- 
1035, 1041; Murphy v. Florida, 421 U.S. 794, 800-801, 803, 95 S. Ct. 2031, 44 L. Ed. 2d 589 
(1975); see also Rivera y. Illinois, 556 U.S. __, -__, 129 S. Ct. 1446, 173 L. Ed. 2d 320 
(2009); United States v. Martinez-Salazar, 528 U.S. 304, 311, 316-317, 120 S. Ct. 774, 145 L. Ed. 
2d 792 (2000); Smith v. Phillips, 455 U.S. 209, 215-218, 102 S. Ct. 940, 71 L. Ed. 2d 78 (1982). 


Petitioner advances a very different understanding of the jury-trial right. Where there is 
extraordinary pretrial publicity and community hostility, he contends, a court must presume juror 
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prejudice and thus grant a change of venue. Brief for Petitioner 25-34. I disagree. Careful voir dire 
can often ensure the selection of impartial jurors even where pretrial media coverage has generated 
much hostile community sentiment. Moreover, once a jury has been selected, there are measures 
that a trial judge may take to insulate jurors from media coverage during the course [**127] of the 
trial. What the Sixth Amendment requires is "an impartial jury." If the jury that sits and returns a 
verdict is impartial, a defendant has received what the Sixth Amendment requires. 


The rule that petitioner advances departs from the text of the Sixth Amendment and is difficult to 
apply. It requires a trial judge to determine whether the adverse pretrial media coverage and 
community hostility in a particular case has reached a certain level of severity, but there is no clear 
way of demarcating that level or of determining whether it has been met. 


Petitioner relies chiefly on three cases from the 1960's -- Sheppard v. Maxwell, 384 U.S. 333, 86 
S. Ct. 1507, 16 L. Ed. 2d 600 (1966), Estes v. Texas, 381 U.S. 532, 85 S. Ct. 1628, 14 L. Ed. 2d 543 
(1965), and Rideau v. Louisiana, 373 U.S. 723, 83 S. Ct. 1417, 10 L. Ed. 2d 663 (1963). I do not 
read those cases as demanding petitioner's suggested approach. As the Court notes, Sheppard and 
Estes primarily "involved media interference with courtroom proceedings during trial." Ante, at 16, 
n. 14; see also post, at 20 (SOTOMAYOR, J., concurring in part and dissenting in part). Rideau 
involved unique events in a small community. 


I share some of JUSTICE SOTOMAYOR's concerns about the adequacy of the voir dire in this 
case and the trial judge's [**128] findings that certain jurors could be impartial. See post, at 34-37. 
But those highly fact-specific issues are not within the question presented. Pet. for Cert. i. I also do 
not understand the opinion of the Court as reaching any question regarding a change of venue under 
Federal Rule of Criminal Procedure 21. 


Because petitioner, in my view, is not entitled to a reversal of the decision below on the jury- 
trial question that is before us, I join the judgment of the Court in full. 


DISSENT BY: SOTOMAYOR (In Part) 


DISSENT 


[*672] JUSTICE SOTOMAYOR, with whom JUSTICE STEVENS and JUSTICE BREYER 
join, concurring in part and dissenting in part. 


I concur in the Court's resolution of the honest-services fraud question and join Part III of its 
opinion. I respectfully dissent, however, from the Court's conclusion that Jeffrey Skilling received a 
fair trial before an impartial jury. Under our relevant precedents, the more intense the public's 
antipathy toward a defendant, the more careful a court must be to prevent that sentiment from 
tainting the jury. In this case, passions ran extremely high. The sudden collapse of Enron directly 
affected thousands of people in the Houston area and shocked the entire community. The 
accompanying [**129] barrage of local media coverage was massive in volume and often caustic 
in tone. As Enron's one-time CEO, Skilling was at the center of the storm. Even if these 
extraordinary circumstances did not constitutionally compel a change of venue, they required the 
District Court to conduct a thorough voir dire in which prospective jurors’ attitudes about the case 
were closely scrutinized. The District Court's inquiry lacked the necessary thoroughness and left 
serious doubts about whether the jury empaneled to decide Skilling's case was capable of rendering 
an impartial decision based solely on the evidence presented in the courtroom. Accordingly, I 
would grant Skilling relief on his fair-trial claim. 
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I 


The majority understates the breadth and depth of community hostility toward Skilling and 
overlooks significant deficiencies in the District Court's jury selection process. The failure of Enron 
wounded Houston deeply. Virtually overnight, what had been the city's "largest, most visible, and 
most prosperous company," its "foremost social and charitable force," and "a source of civic pride" 
was reduced to a "shattered shell." App. PP11, 13, pp. 649a-650a, 1152a. Thousands of the 
company's employees [**130] lost their jobs and saw their retirement savings vanish. As the 
effects rippled through the local economy, thousands of additional jobs disappeared, businesses 
shuttered, and community groups that once benefited from Enron's largesse felt the loss of millions © 
of dollars in contributions. See, e.g., 3 Supp. Record 1229, 1267; see also 554 F.3d 529, 560 (CAS 
2009) ("Accounting firms that serviced Enron's books had less work, hotels had more open rooms, 
restaurants sold fewer meals, and so on"). Enron's community ties were so extensive that the entire 
local U.S. Attorney's Office was forced to recuse itself from the Government's investigation into the 
company's fall. See 3 Supp. Record 608 (official press release). 


With Enron's demise affecting the lives of so many Houstonians, local media coverage of the 
story saturated the community. According to a defense media expert, the Houston Chronicle -- the 
area's leading newspaper -- assigned as many as 12 reporters to work on the Enron story full time. 
App. 568a-569a. The paper mentioned Enron in more than 4,000 articles during the 3-year period 
following the company's December 2001 bankruptcy filing. Hundreds of these articles discussed 
Skilling [**131] by name. See 3 Supp. Record 2114. Skilling's expert, a professional journalist and 
academic with 30 years' experience, could not "recall another instance where a local paper 
dedicated as [*673] many resources to a single topic over such an extended period of time as the 
Houston Chronicle . . . dedicated to Enron." App. P32, p. 570a. Local television news coverage was 
similarly pervasive and, in terms of "editorial theme," "largely followed the Chronicle's lead." /d., 
P11, at 559a; see also id., at 717a. Between May 2002 and October 2004, local stations aired an 

_ estimated 19,000 news segments involving Enron, more than 1600 of which mentioned Skilling. 3 
Supp. Record 2116. 


While many of the stories were straightforward news items, many others conveyed and 
amplified the community's outrage at the top executives perceived to be responsible for the 
company's bankruptcy. A Chronicle report on Skilling's 2002 testimony before Congress is typical 
of the coverage. It began, "Across Houston, Enron employees watched former chief executive 
Jeffrey Skilling's congressional testimony on television, turning incredulous, angry and then 
sarcastic by turns, as a man they knew as savvy and detail-oriented pleaded [**132] memory 
failure and ignorance about critical financial transactions at the now-collapsed energy giant." App. 
1218a. "'He is lying; he knew everything,’ said [an employee], who said she had seen Skilling 
frequently over her 18 years with the firm, where Skilling was known for his intimate grasp of the 
inner doings at the company. 'I am getting sicker by the minute." Jd., at 1219a. A companion piece 
quoted a local attorney who called Skilling an "idiot" who was "in denial"; he added, "I'm glad 
[Skilling's] not my client." Jd., at 592a-593a. 


Articles deriding Enron's senior executives were juxtaposed with pieces expressing sympathy 
toward and solidarity with the company's many victims. Skilling's media expert counted nearly a 
hundred victim-related stories in the Chronicle, including a "multi-page layout entitled 'The Faces 
of Enron,” which poignantly described the gut-wrenching experiences of former employees who 
lost vast sums of money, faced eviction from their homes, could not afford Christmas gifts for their 
children, and felt "scared," "hurt," "humiliat[ed]," "helpless," and "betrayed." /d., P71, at 585a- 
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586a. The conventional wisdom that blame for Enron's devastating implosion [**133] and the 
ensuing human tragedy ultimately rested with Skilling and former Enron Chairman Kenneth Lay 
became so deeply ingrained in the popular imagination that references to their involvement even 
turned up on the sports pages: "If you believe the story about [Coach Bill Parcells] not having 
anything to do with the end of Emmitt Smith's Cowboys career, then you probably believe in other 
far-fetched concepts. Like Jeff Skilling having nothing to do with Enron's collapse." 3 Supp. Record 
811. : 


When a federal grand jury indicted Skilling, Lay, and Richard Causey -- Enron's former chief 
accounting officer -- in 2004 on charges of conspiracy to defraud, securities fraud, and other crimes, 
the media placed them directly in its crosshairs. In the words of one article, "there was one thing 
those whose lives were touched by the once-exalted company all seemed to agree upon: The 
indictment of former Enron CEO Jeff Skilling was overdue." App. 1393a. Scoffing at Skilling's 
attempts to paint himself as "a 'victim' of his subordinates," id., at 1394a, the Chronicle derided "the 
doofus defense" that Lay and Skilling [*674] were expected to offer, id., at 1401a. ' The Chronicle 
referred to the coming Skilling/Lay [**134] trial as "the main event" and "The Big One," which 
would finally bring "the true measure of justice in the Enron saga." Record 40002; App. 1457a, 
1460a. * On the day the superseding indictment charging Lay was issued, "the Chronicle dedicated 
three-quarters of its front page, 2 other full pages, and substantial portions of 4 other pages, all in 
the front or business sections, to th[e] story." Jd., P57, at 580a-58 1a. 


1 See also App. 735a (describing Enron as "hardball fraud" and noting that "Enron 
prosecutors have approached the case more like an organized crime investigation than a 
corporate fraud prosecution," a "tactic [that] makes sense" given "the sheer pervasiveness of 
fraud, corruption, and self-dealing"); id., at 1403a ("Lay stood proudly in front of Enron's 
facade of success, while Skilling and his own prot[ege], [Andrew] Fastow, ginned up 
increasingly convoluted mechanisms for concealing the financial reality. ... A court will 
decide the particulars, but yes, Ken Lay knew"); id., 1406a, 1409a (describing Enron's 
collapse as "failure as a result of fraud" and criticizing Skilling for using "vitriol [as] a 
smokescreen" and "bolting for the door" just before Enron's stock price [**135] plummeted); 
3 Supp. Record 1711 (discussing the role of Skilling and Lay in "the granddaddy of all 
corporate frauds"). 

2 According to Skilling's media expert, local television stations "adopted these same 
themes" and "dr[o]ve them home through such vivid and repeated visual imagery as replaying 
footage of Skilling's . . . ‘perp walk' when details about Skilling's upcoming trial [we]re 
discussed." App. P65, p. 584a. During arraignment, news outlets "followed each man as he 
drove from his home to FBI headquarters, to the court, and back home, often providing 'color' 
commentary -- such as interviewing former Enron employees for comment on the day's 
events." Jd., P60, at 581a. 


Citing the widely felt sense of victimhood among Houstonians and the voluminous adverse 
publicity, Skilling moved in November 2004 for a change of venue. * The District Court denied the 
motion, characterizing the media coverage as largely "objective and unemotional." App. to Brief for 
United States 11a. Voir dire, it concluded, would provide an effective means to "ferret out any bias" 
in the jury pool. /d., at 18a; see ante, at 4. 


3 Reporting on the change-of-venue motion, the Chronicle described Skilling as a 
"desperate [**136] defendant," and the Austin American-Statesman opined that while a 
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change of venue may make sense "[f]rom a legal perspective," "from the standpoint of pure 
justice, the wealthy executives really should be judged right where their economic hurricane 
struck with the most force." /d., at 748a, 747a. 


To that end, the District Court began the jury selection process by mailing screening 
questionnaires to 400 prospective jurors in November 2005. The completed questionnaires of the 
283 respondents not excused for hardship dramatically illustrated the widespread impact of Enron's 
collapse on the Houston community and confirmed the intense animosity of Houstonians toward 
Skilling and his codefendants. More than one-third of the prospective jurors (approximately 99 of 
283, by my count) indicated that they or persons they knew had lost money or jobs as a result of the 
Enron bankruptcy. Two-thirds of the jurors (about 188 of 283) expressed views about Enron or the 
defendants that suggested a potential predisposition to convict. In many instances, they did not 
mince words, describing Skilling as "smug," "arrogant," "brash," "conceited," "greedy," "deceitful," 
"totally unethical and criminal," "a [**137] crook," "the biggest liar on the face of the earth,” and 
"guilty as sin" (capitalization omitted). ‘ Only about 5 [*675] percent of the prospective jurors (15 
of 283) did not read the Houston Chronicle, had not otherwise "heard or read about any of the 
Enron cases," Record 13019, were not connected to Enron victims, and gave no answers suggesting 
possible antipathy toward the defendants. * The parties jointly stipulated to the dismissal of 119 
members of the jury pool for cause, hardship, or disability, but numerous individuals who had made 
harsh comments about Skilling remained. « 


4 See, e.g., Juror 1 ("Ken Lay and the others are guilty as all get out and ought to go to jail"; 
Skilling is "[b]rash, [a]rrogant [and] [c]onceited"; "I find it morally awful that these people 
are still running loose"); Juror 70 (Mr. Skilling is the biggest liar on the face of the earth"); 
Juror 163 (Skilling "would lie to his mother if it would further his cause"); Juror 185 ("TI think 
[Skilling] was arrogant and a crook"); Juror 200 (Skilling is a "[s]killful [I]iar [and] crook" 
who did "a lot of the dirty work"; the defendants would "have to be blind, deaf, [and] stupid 
to be unaware of what was happening!" [**138] (emphasis deleted)); Juror 206 (Skilling is 
"It]otally unethical and criminal"; the defendants "are all guilty and should be reduced to 
having to beg on the corner [and] live under a bridge"); Juror 238 ("They are all guilty as sin - 
- come on now"); Juror 299 (Skilling "initiated, designed, [and] authorized certain illegal 
actions"); Juror 314 (Lay "should ‘fess up' and take his punishment like a man"; "[t]he same 
goes for Jeffrey Skilling. ... He and his family . . . should be stripped of ail of their assets 
[and] made to start over just like the thousands he made start all over"); Juror 377 (Skilling is 
"Ts|mug," "[g]reedy," and "[d]isingenu[ous]"; he "had an active hand in creating and 
sustaining a fraud"). Defendants' Renewed Motion for Change of Venue, Record, Doc. 618 
(Sealed Exhs.) (hereinafter Skilling's Renewed Venue Motion); see also App. 794a-797a 
(summarizing additional responses). 

5 Another 20 percent (about 59 of 283) indicated that they read the Chronicle or had 
otherwise heard about the Enron cases but did not report that they were victims or make 
comments suggesting possible bias against the defendants. 

6 See, e.g., Juror 29 (Skilling is "[nJot an honest man"); Juror [**139] 104 (Skilling "knows 
more than he's admitting"); Juror 211 ("I believe he was involved in wrong doings"); Juror 
219 ("So many people lost their life savings because of the dishonesty of some members of 
the executive team"; Skilling was "[t]oo aggressive w[ith] accounting"); Juror 234 ("With his 
level of control and power, hard to believe that he was unaware and not responsible in some 
way"); Juror 240 (Skilling "[s]eems to be very much involved in criminal goings on"); Juror 
255 ("[T]housands of people were taken advantage of by executives at Enron"; Skilling is 
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"arrogant"; "Skilling was Andrew Fastow's immediate superior. Fastow has plead[ed] guilty 
to felony charges. I believe Skilling was aware of Fastow's illegal behavior"); Juror 263 
("Nice try resigning 6 months before the collaps[e], but again, he had to know what was 
going on"); Juror 272 (Skilling "[k]new he was getting out before the [d]am [b]roke"); Juror 
292 (Skilling "[b]ailed out when he knew Enron was going down"); Juror 315 ("[H]ow could 
they not know and they seem to be lying about some things"); Juror 328 ("They should be 
held responsible as officers of this company for what happened"); Juror 350 ("I believe he 
greatly [**140] misused his power and affected hundreds of lives as a result"; "I believe they 
are all guilty. Their ‘doings’ affected not only those employed by Enron but many others as 
well"); Juror 360 ("I seem to remember him trying to claim to have mental or emotional 
issues that would remove him from any guilt. I think that is deceitful. It seems as though he is 
a big player in the downfall"); Juror 378 ("I believe he knew, and certainly should have 
known as the CEO, that.illegal and improper [activities] were rampant in Enron"; "I believe 
all of them were instrumental, and were co-conspirators, in the massive fraud perpetrated at 
Enron"). Skilling's Renewed Venue Motion. 


On December 28, 2005, shortly after the questionnaires had been returned, Causey pleaded 
guilty. The plea was covered in lead newspaper and television stories. A front-page headline in the 
Chronicle proclaimed that "Causey's plea wreaks havoc for Lay, Skilling." Record 12049, n. 13; see 
also ibid. (quoting a former U.S. attorney who described the plea as "a serious blow to the 
defense"). A Chronicle editorial opined that "Causey's admission of securities fraud . . . . makes less 
plausible Lay's claim that most of the guilty [**141] pleas were the result of prosecutorial pressure 
rather than actual wrongdoing." /d., at 12391. 


With the trial date quickly approaching, Skilling renewed his change-of-venue motion, arguing 
that [*676] both the questionnaire responses and the Causey guilty plea confirmed that he could 
not receive a fair trial in Houston. In the alternative, Skilling asserted that "defendants are entitled 
to a more thorough jury selection process than currently envisioned by the [cJourt." /d., at 12067. 
The court had announced its intention to question individual jurors at the bench with one attorney 
for each side present, and to complete the voir dire in a single day. See, e.g., id., at 11804-11805, 
11808. Skilling proposed, inter alia, that defense counsel be afforded a greater role in questioning, 
id., at 12074; that jurors be questioned privately in camera or in a closed courtroom where it would 
be easier for counsel to consult with their colleagues, clients, and jury consultants, id., at 12070- 
12072; and that the court "avoid leading questions," which "tend to [e]licit affirmative responses 
from prospective jurors that may not reflect their actual views," id., at 12072. At a minimum, 
Skilling asserted, [**142] the court should grant a continuance of at least 30 days and send a 
revised questionnaire to a new group of prospective jurors. Jd., at 12074-12075. 


The District Court denied Skilling's motion without a hearing, stating in a brief order that it was 
"not persuaded that the evidence or arguments urged by defendants . . . establish that pretrial 
publicity and/or community prejudice raise a presumption of inherent jury prejudice." Jd., at 14115. 
According to the court, the "jury questionnaires sent to the remaining members of the jury panel 
and the court's voir dire examination of the jury panel provide adequate safeguards to defendants 
and will result in the selection of a fair and impartial jury in this case." Jd., at 14115-14116. The 
court did agree to delay the trial by two weeks, until January 30, 2006. 


The coming trial featured prominently in local news outlets. A front-page, eve-of-trial story in 
the Chronicle described "the hurt and anger and resentment" that had been "churn[ing] inside" 
Houstonians since Enron's collapse. /d., at 39946. Again criticizing Lay and Skilling for offering a 
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"doofus defense" ("a plea of not guilty by reason of empty-headedness"), the paper stated that 
[**143] "Lay and Skilling took hundreds of millions in compensation yet now fail to accept the 
responsibility that went with it." Jbid. The article allowed that the defendants' guilt, "though perhaps 
widely assumed, remains even now an assertion. A jury now takes up the task of deciding whether 
that assertion is valid." Jd., at 39947. The next paragraph, however, assured readers that "it's normal 
for your skin to crawl when Lay or Skilling claim with doe-eyed innocence that they were unaware 
that something was amiss at Enron. The company's utter failure belies the claim." /bid. (one 
paragraph break omitted); see also id., at 39904 (declaring that Lay and Skilling would "have to 
offer a convincing explanation for how executives once touted as corporate geniuses could be so 
much in the dark about the illegal activities and deceptive finances of their own company"). 


It is against this backdrop of widespread community impact and pervasive pretrial publicity that 
jury selection in Skilling's case unfolded. Approximately 160 prospective jurors appeared for voir 
dire at a federal courthouse located "about six blocks from Enron's former headquarters." 554 F.3d 
at 561. Addressing them as a group, the [**144] District Court began by briefly describing the case 
and providing [*677] a standard admonition about the need to be fair and impartial and to decide 
the case based solely on the trial evidence and jury instructions. The court then asked whether 
anyone had "any reservations about your ability to conscientiously and fairly follow these very 
important rules." App. 815a. Two individuals raised their hands and were called forward to the 
bench. One told the court that he thought Lay and Skilling "knew exactly what they were doing" 
and would have to prove their innocence. Jd., at 818a-819a. The second juror, who had stated on his 
written questionnaire that he held no opinion that would preclude him from being impartial, 
declared that he "would dearly love to sit on this jury. I would love to claim responsibility, at least 
1/12 of the responsibility, for putting these sons of bitches away for the rest of their lives." Jd., at 
819a-820a. The court excused both jurors for cause. 


The court proceeded to question individual jurors from the bench. As the majority recounts, 
ante, at 7-8, the court asked them a few general yes/no questions about their exposure to Enron- 
related news, often variations of, "Do [**145] you recall any particular articles that stand out that 
you've read about the case?" App. 850a. The court also asked about questionnaire answers that 
suggested bias, focusing mainly on whether, notwithstanding seemingly partial comments, the 
prospective jurors believed they "could be fair" and "put the government to its proof." Jd., at 852a. 
Counsel were permitted to follow up on issues raised by the court. The court made clear, however, 
that its patience would be limited, see, e.g., id., at 879a, and questioning tended to be brief -- 
generally less than five minutes per person. Even so, it exposed disqualifying biases among several 
prospective jurors who had earlier expressed no concerns about their ability to be fair. ’ 


7 See App. 894a (Juror 43) (expressed the view that the defendants "stole money” from their 
employees); id., at 922a (Juror 55) (admitted that she "lean[ed] towards prejudging" the 
defendants); id., at 946a (Juror 71) (stated that she would place the burden of proof on the 
defendants); id., at 954a-960a (Juror 75) (indicated that she could not set aside her view that 
there was fraud at Enron); id., at 1003a-1006a (Juror 104) (stated that she questioned the 
defendants' [**146] innocence and that she "would be very upset with the government if they 
could not prove their case"); id., at 1008a (Juror 112) (expressed that the view that the 
defendants were guilty). 


‘Once it identified 38 qualified prospective jurors, the court allowed the defense and 
Government to exercise their allotted peremptory challenges. This left 12 jurors and 4 alternates, 
who were sworn in and instructed, for the first time, "not [to] read anything dealing with the case or 
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listen to any discussion of the case on radio or television or access any Internet sites that may deal 
with the case" and to "inform your friends and family members that they should not discuss with 
you anything they may have read or heard about this case." /d., at 1026a. Start to finish, the 
selection process took about five hours. 


Skilling's trial commenced the next day and lasted four months. After several days of 
deliberations, the jury found Skilling guilty of conspiracy, 12 counts of securities fraud, 5 counts of 
making false representations to auditors, and 1 count of insider trading; it acquitted on 9 insider 
trading counts. The jury found Lay guilty on all counts. 


On appeal, Skilling asserted that he had been [**147] denied his constitutional right to a fair 
trial before an impartial jury. Addressing this claim, the Court [*678] of Appeals began by 
disavowing the District Court's findings concerning "community hostility." There was, the court 
concluded, "sufficient inflammatory pretrial material to require a finding of presumed prejudice, 
especially in light of the immense volume of coverage." 554 F.3d at 559. "[P]rejudice was [also] 
inherent in an alleged co-conspirator's well-publicized decision to plead guilty on the eve of trial." 
Ibid. The Court of Appeals, moreover, faulted the District Court for failing to "consider the wider 
context." /d., at 560. "[I]t was not enough for the court merely to assess the tone of the news 
reporting. The evaluation of the volume and nature of reporting is merely a proxy for the real 
inquiry: whether there could be a fair trial by an impartial jury that was not influenced by outside, 
irrelevant sources." Jbid. (internal quotation marks omitted). According to the Court of Appeals, 
"[t]he district court seemed to overlook that the prejudice came from more than just pretrial media 
publicity, but also from the sheer number of victims." Jbid. 


Having determined that "Skilling [**148] was entitled to a presumption of prejudice," the 
Court of Appeals proceeded to explain that "the presumption is rebuttable, . .. and the government 
may demonstrate from the voir dire that an impartial jury was actually impanelled." Jd., at 561 
(internal quotation marks omitted). Describing the voir dire as "exemplary," "searching," and 
"proper and thorough," id., at 562, the court concluded that "[t]he government [had] met its burden 
of showing that the actual jury that convicted Skilling was impartial," id., at 564-565. On this basis, 
the Court of Appeals rejected Skilling's claim and affirmed his convictions. 


I 


The Sixth Amendment right to an impartial jury and the due process right to a fundamentally fair 
trial guarantee to criminal defendants a trial in which jurors set aside preconceptions, disregard 
extrajudicial influences, and decide guilt or innocence "based on the evidence presented in court." 
Irvin v. Dowd, 366 U.S. 717, 723, 81 S. Ct. 1639, 6 L. Ed. 2d 751 (1961); see also Sheppard v. 
Maxwell, 384 U.S. 333, 362, 86 S. Ct. 1507, 16 L. Ed. 2d 600 (1966). Community passions, often 
inflamed by adverse pretrial publicity, can call the integrity of a trial into doubt. In some instances, 
this Court has observed, the hostility of the community [**149] becomes so severe as to give rise 
to a "presumption of [juror] prejudice." Patton v. Yount, 467 U.S. 1025, 1031, 104 S. Ct. 2885, 81 L. 
Ed. 2d 847 (1984). 


The Court of Appeals incorporated the concept of presumptive prejudice into a burden-shifting 
framework: Once the defendant musters sufficient evidence of community hostility, the onus shifts 
to the Government to prove the impartiality of the jury. The majority similarly envisions a fixed 
point at which public passions become so intense that prejudice to a defendant's fair-trial rights 
must be presumed. The majority declines, however, to decide whether the presumption is 
rebuttable, as the Court of Appeals held. 
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This Court has never treated the notion of presumptive prejudice so formalistically. Our 
decisions instead merely convey the commonsense understanding that as the tide of public enmity . 
rises, so too does the danger that the prejudices of the community will infiltrate the jury. The 
underlying [*679] question has always been this: Do we have confidence that the jury's verdict 
was "induced only by evidence and argument in open court, and not by any outside influence, 
whether of private talk or public print"? Patterson v. Colorado ex rel. Attorney General of Colo., 
205 U.S. 454, 462, 27 S. Ct. 556, 51 L. Ed. 879 (1907). 


The [**150] inquiry is necessarily case specific. In selecting a jury, a trial court must take 
measures adapted to the intensity, pervasiveness, and character of the pretrial publicity and 
community animus. Reviewing courts, meanwhile, must assess whether the trial court's procedures 
sufficed under the circumstances to keep the jury free from disqualifying bias. Cf. Murphy v. 
Florida, 421 U.S. 794, 799, 95 S. Ct. 2031, 44 L. Ed. 2d 589 (1975) (scrutinizing the record for "any 
indications in the totality of circumstances that petitioner's trial was not fundamentally fair"). This 
Court's precedents illustrate the sort of steps required in different situations to safeguard a 
defendant's constitutional right to a fair trial before an impartial jury. 


At one end of the spectrum, this Court has, on rare occasion, confronted such inherently 
prejudicial circumstances that it has reversed a defendant's conviction "without pausing to examine 
... the voir dire examination of the members of the jury." Rideau v. Louisiana, 373 U.S. 723, 727, 
83 S. Ct. 1417, 10 L. Ed. 2d 663 (1963). In Rideau, repeated television broadcasts of the defendant's 
confession to murder, robbery, and kidnaping so thoroughly poisoned local sentiment as to raise 
doubts that even the most careful voir [**151] dire could have secured an impartial jury. A change 
of venue, the Court determined, was thus the only way to assure a fair trial. Ibid.; see also 6 W. 
LaFave, J. Israel, N. King, & O. Kerr, Criminal Procedure § 23.2(a), p. 264 (3d ed. 2007) 
(hereinafter LaFave) ("The best reading of Rideau is that the Court there recognized that prejudicial 
publicity may be so inflammatory and so pervasive that the voir dire simply cannot be trusted to 
fully reveal the likely prejudice among prospective jurors"). 


As the majority describes, ante, at 14, this Court reached similar conclusions in Estes v. Texas, 
381 US. 532, 85 S. Ct. 1628, 14 L. Ed. 2d 543 (1965), and Sheppard, 384 U.S. 333, 86 S. Ct. 1507, 
16 L. Ed. 2d 600. These cases involved not only massive pretrial publicity but also media disruption 
of the trial process itself. Rejecting the argument that the defendants were not entitled to relief from 
their convictions because they "ha[d] established no isolatable prejudice," the Court described the 
"untoward circumstances" as "inherently suspect." Estes, 381 U.S., at 542, 544, 85 S. Ct. 1628, 14 
L. Ed. 2d 543. It would have been difficult for the jurors not to have been swayed, at least 
subconsciously, by the "bedlam" that surrounded them. Sheppard, 384 U.S., at 355, 86 S. Ct. 1507, 
16 L. Ed. 2d 600. Criticizing the trial courts’ [**152] failures "to protect the jury from outside 
influence," id., at 358, 86 S. Ct. 1507, 16 L. Ed. 2d 600, the Court stressed that, "where there is a 
reasonable likelihood that prejudicial news prior to trial will prevent a fair trial, the judge should 
continue the case until the threat abates, or transfer it to another [venue] not so permeated with 
publicity." Id., at 363, 86 S. Ct. 1507, 16 L. Ed. 2d 600. Estes and Sheppard thus applied Rideau's 
insight that in particularly extreme circumstances even the most rigorous [*680] voir dire cannot 
suffice to dispel the reasonable likelihood of jury bias. 


Apart from these exceptional cases, this Court has declined to discount voir dire entirely and 
has instead examined the particulars of the jury selection process to determine whether it sufficed to 
produce a jury untainted by pretrial publicity and community animus. The Court has recognized 
that when antipathy toward a defendant pervades the community there is a high risk that biased 
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jurors will find their way onto the panel. The danger is not merely that some prospective jurors will 
deliberately hide their prejudices, but also that, as "part of a community deeply hostile to the 
accused," "they may unwittingly [be] influenced" by the fervor that surrounds them. Murphy, 421 
U.S., at 803, 95 S. Ct. 2031, 44 L. Ed. 2d 589. [**153] To assure an impartial jury in such adverse 
circumstances, a trial court must carefully consider the knowledge and attitudes of prospective 
jurors and then closely scrutinize the reliability of their assurances of fairness. Cf. Morgan v. 
Illinois, 504 U.S. 719, 729, 112 S. Ct. 2222, 119 L. Ed. 2d 492 (1992) ("[P]art of the guarantee of a 
defendant's right to an impartial jury is an adequate voir dire to identify unqualified jurors"). 


Irvin offers an example of a case in which the trial court's voir dire did not suffice to counter the 
"wave of public passion" that had swept the community prior to the defendant's trial. 366 U.S., at 
728, 81 S. Ct. 1639, 6 L. Ed. 2d. 751. The local news media had "extensively covered" the crimes (a 
murder spree), "arous[ing] great excitement and indignation." /d., at 719, 81 S. Ct. 1639, 6 L. Ed. 2d 
751 (internal quotation marks omitted). Following Irvin's arrest, the press "blanketed" the 
community with "a barrage of newspaper headlines, articles, cartoons and pictures" communicating 
numerous unfavorable details about Irvin, including that he had purportedly confessed. /d., at 725, 
81 S. Ct. 1639, 6 L. Ed. 2d. 751. Nearly 90 percent of the 430 prospective jurors examined during 
the trial court's voir dire "entertained some opinion as to guilt -- ranging in intensity from mere 
suspicion [**154] to absolute certainty." Jd., at 727, 81 S. Ct. 1639, 6 L. Ed. 2d. 751. Of the 12 
jurors seated, 8 "thought petitioner was guilty," although "each indicated that notwithstanding his 
opinion he could render an impartial verdict." Id., at 727, 724, 81 S. Ct. 1639, 6 L. Ed. 2d. 751. 


Despite the seated jurors' assurances of impartiality, this Court invalidated Irvin's conviction for 
want of due process. "It is not required," this Court declared, "that the jurors be totally ignorant of 
the facts and issues involved. . . . It is sufficient if the juror can lay aside his impression or opinion 
and render a verdict based on the evidence presented in court." Jd., at 722-723, 81 S. Ct. 1639, 6 L. 
Ed. 2d. 751. The Court emphasized, however, that a juror's word on this matter is not decisive, 
particularly when "the build-up of prejudice [in the community] is clear and convincing." Jd., at 
725, 81S. Ct. 1639, 6 L. Ed. 2d 751. Many of Irvin's jurors, the Court noted, had been influenced by 
"the pattern of deep and bitter prejudice shown to be present throughout the community." Jd., at 
727, 81S. Ct. 1639, 6 L. Ed. 2d. 751 (internal quotation marks omitted). The Court did not "doubt 
[that] each juror was sincere when he said that he would be fair and impartial to [Irvin], but. . . 
[w]here so many, so many times, admitted [*681] prejudice, such a statement of impartiality 
[**155] can be given little weight." /d., at 728, 81 S. Ct. 1639, 6 L. Ed. 2d. 751. 


The media coverage and community animosity in /rvin was particularly intense. In three 
subsequent cases, this Court recognized that high-profile cases may generate substantial publicity 
without stirring similar public passions. The jury selection process in such cases, the Court 
clarified, generally need not be as exhaustive as in a case such as /rvin. So long as the trial court 
conducts a reasonable inquiry into extrajudicial influences and the ability of prospective jurors to 
presume innocence and render a verdict based solely on the trial evidence, we would generally have 
no reason to doubt the jury's impartiality. * 


8 Ofcourse, even if the jury selection process is adequate, a trial court violates a defendant's 
right to an impartial jury if it erroneously denies a for-cause challenge to a biased venire 
member who ultimately sits on the jury. See, e.g., United States v. Martinez-Salazar, 528 U.S. 
304, 316, 120 S. Ct. 774, 145 L. Ed. 2d 792 (2000) ("[T]he seating of any juror who should 
have been dismissed for cause . . . would require reversal"). 
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The first of these cases, Murphy, 421 U.S. 794, 95 S. Ct. 2031, 44 L. Ed. 2d 589, involved a 
well-known defendant put on trial for a widely publicized Miami Beach [**156] robbery. The state 
trial court denied his motion for a change of venue and during voir dire excused 20 of the 78 
prospective jurors for cause. Distinguishing /rvin, this Court saw no indication in the voir dire of 
"such hostility to [Murphy] by the jurors who served in his trial as to suggest a partiality that could 
not be laid aside." 42/7 U.S., at 800, 95 S. Ct. 2031, 44 L. Ed. 2d 589. Although some jurors “had a 
vague recollection of the robbery with which [Murphy] was charged and each had some knowledge 
of [his] past crimes," "none betrayed any belief in the relevance of [Murphy's] past to the present 
case." [bid.; see also ibid., n. 4 (contrasting a juror's "mere familiarity with [a defendant] or his 
past" with "an actual predisposition against him"). "[T]hese indicia of impartiality," the Court 
suggested, "might be disregarded in a case where the general atmosphere in the community or 
courtroom is sufficiently inflammatory, but the circumstances surrounding [Murphy's] trial [were] 
not at all of that variety." /d., at 802, 95 S. Ct. 2031, 44 L. Ed. 2d 589. 


In asecond case, Yount, 467 U.S. 1025, 104 S. Ct. 2885, 81 L. Ed. 2d-847, the defendant was 
granted a new trial four years after being convicted of murder. He requested a change of venue, 
citing pretrial publicity and the widespread [**157] local knowledge that he had previously been 
convicted and had made confessions that would be inadmissible in court. The state trial court 
denied Yount's motion and seated a jury following a 10-day voir dire of 292 prospective jurors. 
Nearly all of the prospective jurors had heard of the case, and 77 percent "admitted they would 
carry an opinion into the jury box." /d., at 1029, 104 S. Ct. 2885, 81 L. Ed. 2d 847. Declining to 
grant relief on federal habeas review, this Court stressed the significant interval between Yount's 
first trial -- when "adverse publicity and the community's sense of outrage were at their height" -- 
and his second trial, which "did not occur until four years later, at a time when prejudicial publicity 
was greatly diminished and community sentiment had softened." Jd., at 1032, 104 S. Ct. 2885, 81 L. 
Ed. 2d 847. While 8 of the 14 seated jurors and [*682] alternates had "at some time . . . formed an 
opinion as to Yount's guilt," the "particularly extensive" voir dire confirmed that "time had 
weakened or eliminated any" bias they once may have harbored. /d., at 1029-1030, 1034, n. 10, . 
1033, 104 S. Ct. 2885, &1 L. Ed. 2d 847. Accordingly, this Court concluded, "the trial court did not 
commit manifest error in finding that the jury as a whole was impartial." /d., at 1032, 104 S. Ct. 
2885, 81 L. Ed. 2d 847. 


This [**158] Court most recently wrestled with the issue of pretrial publicity in Mu'Min v. 
Virginia, 500 U.S. 415, 111 S. Ct. 1899, 114 L. Ed. 2d 493 (1991). Mu'Min stood accused of 
murdering a woman while out of prison on a work detail. Citing 47 newspaper articles about the 

crime, Mu'Min moved for a change of venue. The state trial court deferred its ruling and attempted 
to seat ajury. During group questioning, 16 of the 26 prospective jurors indicated that they had 
heard about the case from media or other sources. Dividing these prospective jurors into panels of 
four, the court asked further general questions about their ability to be fair given what they had 
heard or read. One juror answered equivocally and was dismissed for cause. The court refused 
Mu'Min's request to ask more specific questions "relating to the content of news items that potential 
jurors might have read or seen." /d., at 419, 111 S. Ct. 1899, 114 L. Ed. 2d 493. Of the 12 persons 
who served on the jury, "8 had at one time or another read or heard something about the case. None 
had indicated that he had formed an opinion about the case or would be biased in any way." Jd., at 
421, 111 S. Ct. 1899, 114 L. Ed. 2d 493. 


Rejecting Mu'Min's attempt to analogize his case to /rvin, this Court observed that "the cases 
differ both in the kind [**159] of community in which the coverage took place and in extent of 
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media coverage." 500 U.S., at 429, 111 S. Ct. 1899, 114 L. Ed. 2d 493. Mu'Min's offense occurred 
in the metropolitan Washington, D. C., area, "which has a population of over 3 million, and in 
which, unfortunately, hundreds of murders are committed each year." Ibid. While the crime 
garnered "substantial" pretrial publicity, the coverage was not as pervasive as in Jrvin and "did not 
contain the same sort of damaging information." 500 U.S., at 429-430, 111 S. Ct. 1899, 114 L. Ed. 
2d 493. Moreover, in contrast to Jrvin, the seated jurors uniformly disclaimed having ever formed 
an opinion about the case. Given these circumstances, this Court rebuffed Mu'Min's assertion that 
the trial court committed constitutional error by declining to "make precise inquiries about the 
contents of any news reports that potential jurors have read." 500 U.S., at 424, 111 S. Ct. 1899, 114 
L. Ed. 2d 493. The Court stressed, however, that its ruling was context-specific: "Had the trial court 
in this case been confronted with the ‘wave of public passion' engendered by pretrial publicity that 
occurred in connection with Irvin's trial, the Due Process Clause of the Fourteenth Amendment 
might well have required more extensive examination of potential jurors [**160] than it undertook 
here." Jd., at 429, 111 S. Ct. 1899, 114 L. Ed. 2d 493. 


I 


It is necessary to determine how this case compares to our existing fair-trial precedents. Were 
the circumstances so inherently prejudicial that, as in Rideau, even the most scrupulous voir dire 
would have been "but a hollow formality" incapable of [*683] reliably producing an impartial . 
jury? 373 U.S., at 726, 83 S. Ct. 1417, 10 L. Ed. 2d 663. If the circumstances were not of this 
character, did the District Court conduct a jury selection process sufficiently adapted to the level of 
pretrial publicity and community animus to ensure the seating of jurors capable of presuming 
innocence and shutting out extrajudicial influences? 


A 


Though the question is close, I agree with the Court that the prospect of seating an unbiased jury 
in Houston was not so remote as to compel the conclusion that the District Court acted 
unconstitutionally in denying Skilling's motion to change venue. Three considerations lead me to 
this conclusion. First, as the Court observes, ante, at 16, the size and diversity of the Houston 
community make it probable that the jury pool contained a nontrivial number of persons who were 
unaffected by Enron's collapse, neutral in their outlook, and unlikely to be swept up in the [**161] 
public furor. Second, media coverage of the case, while ubiquitous and often inflammatory, did not, 
as the Court points out, ante, at 17, contain a confession by Skilling or similar "smoking-gun" 
evidence of specific criminal acts. For many prospective jurors, the guilty plea of codefendant and 
alleged co-conspirator Causey, along with the pleas and convictions of other Enron executives, no 
doubt suggested guilt by association. But reasonable minds exposed to such information would not 
necessarily have formed an indelible impression that Skilling himself was guilty as charged. Cf. 
Rideau, 373 U.S., at 726, 83 S. Ct. 1417, 10 L. Ed. 2d 663 (a majority of the county's residents were 
"exposed repeatedly and in depth to the spectacle of Rideau personally confessing in detail to the 
crimes with which he was later to be charged"). Third, there is no suggestion that the courtroom in 
this case became, as in Estes and Sheppard, a "carnival" in which the "calmness and solemnity" of 
the proceedings was compromised. Sheppard, 384 U.S., at 358, 350, 86S. Ct. 1507, 16 L. Ed. 2d 
600 (internal quotation marks omitted). It is thus appropriate to examine the voir dire and determine 
whether it instills confidence in the impartiality of the jury actually selected. ° 


9 Whether [**162] the District Court abused its discretion in declining to change venue 
pursuant to the Federal Rules of Criminal Procedure is a different question. See Fed. Rule 


109 


Page 48 
130 S. Ct. 2896; 177 L. Ed. 2d 619, *; 
2010 U.S. LEXIS 5259, **; 22 Fla. L. Weekly Fed. S 550 
Crim. Proc. 21(a) ("Upon the defendant's motion, the court must transfer the proceeding 
against that defendant to another district if the court is satisfied that so great a prejudice 
against the defendant exists in the transferring district that the defendant cannot obtain a fair 
and impartial trial there"). As this Court has indicated, its supervisory powers confer "more 
latitude" to set standards for the conduct of trials in federal courts than in state courts. 
Mu'Min v. Virginia, 500 U.S. 415, 424, 111 S. Ct. 1899, 114 L. Ed. 2d 493 (1991). While the 
circumstances may not constitutionally compel a change of venue "without pausing to 
examine... the voir dire," Rideau v. Louisiana, 373 U.S. 723, 727, 83 S. Ct. 1417, 10 L. Ed. 
2d 663 (1963), the widely felt sense of victimhood among Houstonians and the community's 
deep-seated animus toward Skilling certainly meant that the task of reliably identifying 
untainted jurors posed a major challenge, with no guarantee of success. It likely would have 
been far easier to empanel an impartial jury in a venue where the Enron story had less 
salience. I [**163] thus agree with the Court of Appeals that "[i]t would not have been 
imprudent for the [District] [C]ourt to have granted Skilling's transfer motion." 554 F.3d 529, 
558 (CAS 2009). Skilling, however, likely forfeited any Rule 21 or supervisory powers claim 
by failing to present it either in his opening brief before the Fifth Circuit, see id., at 559, n. 
39, or in his petition for certiorari, cf. ante, at 12, n. 11. 


[*684] B 


In concluding that the voir dire "adequately detect[ed] and defuse[d] juror bias," ante, at 20, the 
Court downplays the extent of the community's antipathy toward Skilling and exaggerates the rigor 
of the jury selection process. The devastating impact of Enron's collapse and the relentless media 
coverage demanded exceptional care on the part of the District Court to ensure the seating of an 
impartial jury. While the procedures employed by the District Court might have been adequate in 
the typical high-profile case, they did not suffice in the extraordinary circumstances of this case to 
safeguard Skilling's constitutional right to a fair trial before an impartial jury. 


In conducting this analysis, I am mindful of the "wide discretion" owed to trial courts when it 
comes to jury-related [**164] issues. Mu'Min, 500 U.S., at 427, 111 S. Ct. 1899, 114 L. Ed.-2d 493; 
cf. ante, at 20-21. Trial courts are uniquely positioned to assess public sentiment and the credibility 
of prospective jurors. Proximity to events, however, is not always a virtue. Persons in the midst of a 
tumult often lack a panoramic view. "[A]ppellate tribunals [thus] have the duty to make an 
independent evaluation of the circumstances." Sheppard, 384 U.S., at 362, 86 S. Ct. 1507, 16 L. Ed. 
2d 600. In particular, reviewing courts are well qualified to inquire into whether a trial court 
implemented procedures adequate to keep community prejudices from infecting the jury. If the jury 
selection process does not befit the circumstances of the case, the trial court's rulings on impartiality 
are necessarily called into doubt. See Morgan, 504 U.S., at 729-730, 112 S. Ct. 2222, 119 L. Ed. 2d 
492 ("Without an adequate voir dire the trial judge's responsibility to remove prospective jurors 
who will not be able impartially to follow the court's instructions and evaluate the evidence cannot 
be fulfilled” (quoting Rosales-Lopez v. United States, 451 U.S. 182, 188, 101 S. Ct. 1629, 68 L. Ed. 
2d 22 (1981) (plurality opinion))); see also Mu'Min, 500 U.S., at 451, 111 S. Ct. 1899, 114 L. Ed. 2d 
493 (KENNEDY, J., dissenting) ("Our willingness to accord substantial deference to a trial court's 
finding [**165] of juror impartiality rests on our expectation that the trial court will conduct a 
sufficient voir dire to determine the credibility of a juror professing to be impartial"). 


1 


As the Court of Appeals apprehended, the District Court gave short shrift to the mountainous 
evidence of public hostility. For Houstonians, Enron's collapse was an event of once-in-a- 
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generation proportions. Not only was the volume of media coverage "immense" and frequently 
intemperate, but "the sheer number of victims" created a climate in which animosity toward 
Skilling ran deep and the desire for conviction was widely shared. 554 F.3d at 559-560. 


The level of public animus toward Skilling dwarfed that present in cases such as Murphy and 
Mu'Min. The pretrial publicity in those cases consisted of dozens of news reports, most of which 
were "largely factual in nature." Murphy, 421 U.S., at 802, 95 S. Ct. 2031, 44 L. Ed. 2d 589. There 
was no indication that the relevant communities had been captivated by the cases or had adopted 
fixed views about the defendants. In contrast, the number of media reports in this case reached the 
tens of thousands, and [*685] full-throated denunciations of Skilling were common. The much 
closer analogy is thus to Jrvin, which [**166] similarly featured a "barrage" of media coverage and 
a "huge... wave of public passion," 366 U.S., at 725, 728, 81 S. Ct. 1639, 6 L. Ed. 2d 751, 
although even that case did not, as here, involve direct harm to entire segments of the community. ° 


10 One of Skilling's experts noted that, "[i]Jn cases involving 200 or more articles, trial 
Judges granted a change of venue 59% of the time." App. P30, p. 61 1a. 


Attempting to distinguish /rvin, the majority suggests that Skilling's economic offenses were 
less incendiary than Irvin's violent crime spree and that "news stories about Enron contained 
nothing resembling the horrifying information rife in reports about Irvin's rampage of robberies and 
murders." Ante, at 28. Along similar lines, the District Court described "the facts of this case [as] 
neither heinous nor sensational." App. to Brief for United States 10a. The majority also points to the 
four years that passed between Enron's declaration of bankruptcy and the start of Skilling's trial, 
asserting that "the decibel level of media attention diminished somewhat" over this time. Ante, at 
17. Neither of these arguments is persuasive. 


First, while violent crimes may well provoke widespread community outrage more readily 
[**167] than crimes involving monetary loss, economic crimes are certainly capable of rousing 
public passions, particularly when thousands of unsuspecting people are robbed of their livelihoods 
and retirement savings. Indeed, the record in this case is replete with examples of visceral outrage 
toward Skilling and other Enron executives. See, e.g., Record 39946 (front-page, eve-of-trial story 
describing "the hurt and anger and resentment . . . churn[ing] inside" the people of Houston). 
Houstonians compared Skilling to, among other things, a rapist, an axe murderer, and an Al Qaeda 
terrorist. " As one commentator observed, "[i]t's a sign of how shocked Houstonians are about 
Enron's ignominious demise that Sept. 11 can be invoked -- and is frequently -- to explain the shock 
of the company's collapse." 3 Supp. Record 544. The bad blood was so strong that Skilling and 
other top executives hired private security to protect themselves from persons inclined to take the 
law into their own hands. See, e.g., App. 1154a ("After taking the temperature of Enron's victims, [a 
local lawyer] says the Enron executives are wise to take security precautions"). 


11 See, e.g., 554 F.3d at 559, n. 42 ("I'm livid, [**168] absolutely livid... . I have lost my 
entire friggin’ retirement to these people. They have raped all of us" (internal quotation marks 
omitted)); App. 382a ("Hurting that many elderly people so severely is, I feel, the equivalent 
of being an axe murderer. His actions were just as harmful as an axe murderer to the 
[community]" (alteration in original)); id., at 1152a-1153a ("Not having the stuff of suicide 
bombers, Enron's executive pilots took full advantage of golden parachutes to bail out of their 
high-flying corporate jet after setting the craft on a course to financial oblivion. In a business 
time frame, Enron pancaked faster than the twin towers"); id., at 1163a (noting that 
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"Skilling's picture turned up alongside Osama bin Laden's on 'Wanted' posters inside the 
company headquarters"). 


Second, the passage of time did little to soften community sentiment. Contrary to the Court's 
suggestion, ante, at 17, this case in no way resembles Yount, where, by the time of the defendant's 
retrial, "prejudicial publicity [had] greatly diminished" and community animus had significantly 
waned. 467 [*686] U.S., at 1032, 104 S. Ct. 2885, 81 L. Ed. 2d 847; see also ibid. (in the months 
preceding the defendant's retrial, newspaper reports [**169] about the case averaged "less than one 
article per month," and public interest was "minimal"). The Enron story was a continuing saga, and 
“publicity remained intense throughout." 554 F.3d at 560. Not only did Enron's downfall generate 
wall-to-wall news coverage, but so too did a succession of subsequent Enron-related events. * Of 
particular note is the highly publicized guilty plea of codefendant Causey just weeks before 
Skilling's trial. If anything, the time that elapsed between the bankruptcy and the trial made the task 
of seating an unbiased jury more difficult, not less. For many members of the jury pool, each highly 
publicized Enron-related guilty plea or conviction likely served to increase their certainty that 
Skilling too had engaged in -- if not masterminded -- criminal acts, particularly given that the media 
coverage reinforced this view. See supra, at 7-8. The trial of Skilling and Lay was the culmination 
of all that had come before. See Record 40002 (noting that "prosecutors followed the classic pattern 
of working their way up through the ranks"). As the Chronicle put it in July 2005, shortly after the 
trial of several Enron Broadband Services executives ended without [**170] convictions, "The real 
trial, the true measure of justice in the Enron saga, begins in January. Let the small fry swim free if 
need be. We've got bigger fish in need of frying." App. 1460a (paragraph breaks omitted); see also 
ibid. ("From the beginning, the Enron prosecution has had one true measure of success: Lay and 
Skilling in a cold steel cage"). 


12 Among the highlights: In 2002, Skilling testified before Congress, and other Enron 
executives invoked their Fifth Amendment rights; Enron auditor Arthur Andersen was 
indicted, tried, convicted, and sentenced on charges of obstruction of justice; the Enron Task 
Force charged Enron CFO and Skilling-protege Andrew Fastow with fraud, money 
laundering, and other crimes; and at least two Enron employees pleaded guilty on fraud and 
tax charges. In 2003, the Enron Task Force indicted numerous Enron employees, including 
Ben Glisan, Jr. (the company's treasurer), Lea Fastow (wife of Andrew and an assistant 
treasurer), and more than half a dozen executives of Enron Broadband Services; several 
Enron employees entered guilty pleas and received prison sentences; and Enron filed its 
bankruptcy reorganization plan. In 2004, Andrew and Lea Fastow both [**171] pleaded 
guilty; Skilling and Causey were indicted in February; a superseding indictment adding Lay 
was filed in July; a number of additional Enron employees entered guilty pleas; and former 
Enron employees and Merrill Lynch bankers were defendants in a 6-week trial in Houston 
concerning an Enron deal involving the sale of Nigerian barges. In 2005, a 3-month trial was 
held in Houston for five executives of Enron Broadband Services; various pretrial 
proceedings occurred in the run up to the trial of Skilling, Lay, and Causey; and, three weeks 
before the scheduled trial date, Causey pleaded guilty to securities fraud. 


Any doubt that the prevailing mindset in the Houston community remained overwhelmingly 
negative was dispelled by prospective jurors’ responses to the written questionnaires. As previously 
indicated, supra, at 5-7, more than one-third of the prospective jurors either knew victims of 
Enron's collapse or were victims themselves, and two-thirds gave responses suggesting an 
antidefendant bias. In many instances their contempt for Skilling was palpable. See nn. 4, 6, supra. 
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Only a small fraction of the prospective jurors raised no red flags in their responses. And this was 
before [**172] Causey's guilty plea and the flurry of news reports that accompanied the approach 
of trial. One of Skilling's experts, a political [*687] scientist who had studied pretrial publicity "for 
over 35 years" and consulted in more than 200 high-profile cases (in which he had recommended 
against venue changes more often than not), "c[a]me to the conclusion that the extent and depth of 
bias shown in these questionnaires is the highest or at least one of the very highest I have ever 
encountered." App. PP2, 7, pp. 783a, 785a (emphasis deleted). 


2 


Given the extent of the antipathy evident both in the community at large and in the responses to 
the written questionnaire, it was critical for the District Court to take "strong measures” to ensure 
the selection of "an impartial jury free from outside influences." Sheppard, 384 U.S., at 362, 868. 
Ct. 1507, 16 L. ed. 2d 600. As this Court has recognized, "[i]n a community where most veniremen 
will admit to a disqualifying prejudice, the reliability of the others' protestations may be drawn into 
question." Murphy, 421 U.S., at 803, 95 S. Ct. 2031, 44 L. Ed. 2d 589; see also Groppi v. 
Wisconsin, 400 U.S. 505, 510, 91 S. Ct. 490, 27 L. Ed. 2d 571 (1971) ("[A]ny judge who has sat 
with juries knows that in spite of forms they are extremely likely to be impregnated [**173] by the 
environing atmosphere" (quoting Frank v. Mangum, 237 U.S. 309, 349, 35S. Ct. 582, 59 L. Ed. 
969 (1915) (Holmes, J., dissenting))). Perhaps because it had underestimated the public's antipathy 
toward Skilling, the District Court's 5-hour voir dire was manifestly insufficient to identify and 
remove biased jurors. " 


13. The majority points out that the jury selection processes in the three previous Enron trials 
that had been held in Houston were similarly brief. See ante, at 23. The circumstances of 
those cases, however, were very different. In particular, the defendants had not been 
personally subjected to anything approaching the withering public criticism that had been 
directed at Skilling and Lay. As earlier noted, see, e.g., supra, at 25-26, it was the trial of 
Skilling and Lay that was widely seen as the climactic event of the Enron saga. Accordingly, 
my conclusion that the jury selection process in this unusual case did not suffice to select an 
impartial jury does not cast doubt on the adequacy of the processes used in the earlier Enron 
prosecutions. 


Moreover, in referencing the length of the voir dire in this case, I do not mean to suggest 
that length should be a principal measure of the adequacy of [**174] a jury selection process. 
Trial courts, including this one, should be commended for striving to be efficient, but they 
must always take care to ensure that their expeditiousness does not compromise a defendant's 
fair-trial right. I also express no view with respect to court-led versus attorney-led voir dire. 
Federal Rule of Criminal Procedure 24(a) gives district courts discretion to choose between 
these options, and I have no doubt that either 1s capable of producing an impartial jury even 
in high profile cases so long as the trial court assures that the scope of the voir dire is tailored 
to the circumstances. 


As an initial matter, important lines of inquiry were not pursued at all. The majority accepts, for 
instance, that "publicity about a codefendant's guilty plea calls for inquiry to guard against actual 
prejudice.” Ante, at 19. Implying that the District Court undertook this inquiry, the majority states 
that "[o]nly two venire members recalled [Causey's] plea." Jbid. In fact, the court asked very few 
prospective jurors any questions directed to their knowledge of or feelings about that event. « 
Considering how much news the plea generated, many more than [*688] two venire members 
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were [**175] likely aware of it. The lack of questioning, however, makes the prejudicial impact of 
the plea on those jurors impossible to assess. 


14 Juror 33 brought up the plea in response to the District Court's question about whether he 
"recallfed] listening to any particular programs about the case." App. 888a. Juror 96, 
meanwhile, told the court that he read the "whole" Houston Chronicle every day, including 
"all the articles about Enron." /d., at 992a. The court, however, did not ask any questions 
designed to elicit information about the Causey plea. Instead, Juror 96 remarked on the plea 
only after Skilling's counsel managed to squeeze in a follow-up as to whether he had "read 
about any guilty pleas in this case over the last month or two." /d., at 993a. 


The court also rarely asked prospective jurors to describe personal interactions they may have 
had about the case, or to consider whether they might have difficulty avoiding discussion of the 
case with family, friends, or colleagues during the course of the lengthy trial. The tidbits of 
information that trickled out on these subjects provided cause for concern. In response to general 
media-related questions, several prospective jurors volunteered [**176] that they had spoken with 
others about the case. Juror 74, for example, indicated that her husband was the "news person," that 
they had "talked about it," that she had also heard things "from work," and that what she heard was 
"all negative, of course." App. 948a. The court, however, did not seek elaboration about the 
substance of these interactions. Surely many prospective jurors had similar conversations, 
particularly once they learned upon receiving the written questionnaire that they might end up on 
Skilling's jury. 

Prospective jurors’ personal interactions, moreover, may well have left them with the sense that 
the community was counting on a conviction. Yet this too was a subject the District Court did not 
adequately explore. On the few occasions when prospective jurors were asked whether they would 
feel pressure from the public to convict, they acknowledged that it might be difficult to return home 
after delivering a not-guilty verdict. Juror 75, for instance, told the court, "I think a lot of people 
feel that they're guilty. And maybe they're expecting something to come out of this trial." /d., at 
956a. It would be "tough," she recognized, "to vote not guilty and go back into [**177] the 
community." Id., at 957a; see also id., at 852a (Juror 10) (admitting "some hesitancy" about "telling 
people the government didn't prove its case"). 


With respect to potential nonmedia sources of bias, the District Court's exchange with Juror 101 
is particularly troubling. * Although Juror 101 responded in the negative when asked whether she 
had "read anything in the newspaper that [stood] out in [her] mind," she volunteered that she "just 
heard that, between the two of them, [Skilling and Lay] had $ 43 million to contribute for their case 
and that there was an insurance policy that they could collect on, also." Jd., at 998a. This 
information, she explained, "was just something I overheard today -- other jurors talking.” bid. It 
seemed suspicious, she intimated, "to have an insurance policy ahead of time." Jd., at 999a. The 
court advised her that "most corporations provide insurance for their officers and directors." Jbid. 
The court, however, did not investigate the matter further, even though it had earlier instructed 
prospective jurors not to talk to each other about the case. /d., at 843a. It is thus not apparent 
whether other prospective jurors also overheard the information [**178] and whether they too 
believed that it reflected unfavorably on the defendants; [*689] nor is it apparent what other 
outside information may have been shared among the venire members. At the very least, Juror 101's 
statements indicate that the court's questions were failing to bring to light the extent of jurors’ 
exposure to potentially prejudicial facts and that some prospective jurors were having difficulty 
following the court's directives. 
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15 Portions of the voir dire transcript erroneously refer to this prospective juror as "Juror 
110." See, e.g., id., at 996a. 


The topics that the District Court did cover were addressed in cursory fashion. Most prospective 
jurors were asked just a few yes/no questions about their general exposure to media coverage and a 
handful of additional questions concerning any responses to the written questionnaire that suggested 
bias. In many instances, their answers were unenlightening. Yet the court rarely sought to draw 
them out with open-ended questions about their impressions of Enron or Skilling and showed 
limited patience for counsel's followup efforts. See, e.g., id., at 879a, 966a. " When prospective 
jurors were more forthcoming, their responses tended [**179] to highlight the ubiquity and 
negative tone of the local news coverage, thus underscoring the need to press the more guarded 
members of the venire for further information. * Juror 17, for example, mentioned hearing a radio 
program that very morning in which a former Enron employee compared persons who did not think 
Skilling was guilty to Holocaust deniers. See id., at 863a ("[H]e said he thought that he would find 
them guilty automatically if he was on the jury because he said that it would be worse than a 
German trying to say that they didn't kill the Jews"). * Other jurors may well have encountered, and 
been influenced by, similarly incendiary rhetoric. 


16 The court's exchange with Juror 20 (who sat on the jury) is typical: 

"Q. Do you remember reading any particular articles about this case or Mr. Lay or Mr. 
Skilling? 

"A. Not until just recently this week, but nothing -- 

"Q. And there have been a lot of articles this week. 

"A. Yeah. 

"Q. Do you recall any particular articles you've read in the last week or so? 

"A. Not word for word, no. 

"Q. Did you read all the articles in the Sunday "Chronicle"? 

"A. Some of them. 

"Q. Which ones do you remember reading? 


"A. The one about the trial, I think, [**180] and how the trial was going to work." Jd., at 
873a-874a. 
17 The majority's criticism of Skilling's counsel for failing to ask questions of many of the 
prospective jurors, cf. ante, at 23-24, is thus misplaced. Given the District Court's express 
warning early in the voir dire that it would not allow counsel "to ask individual questions if 
[they] abuse[d]" that right, App. 879a, counsel can hardly be blamed for declining to test the 
court's boundaries at every turn. Moreover, the court's perfunctory exchanges with 
prospective jurors often gave counsel no clear avenue for further permissible inquiry. 
18 Although the District Court underestimated the extent of the community hostility, it was 
certainly aware of the ubiquity of the pretrial publicity, acknowledging that "all of us have 
been exposed to substantial media attention about this case." /d., at 841a. The court even 
made an offhand remark about one of the prior Enron prosecutions, "the Nigerian barge 


16a 


Page 54 
130 S. Ct. 2896; 177 L. Ed. 2d 619, *; 

2010 U.S. LEXIS 5259, **; 22 Fla. L. Weekly Fed. S 550 
case," apparently expecting that the prospective jurors would understand the reference. Jd., at 
840a. 
19 Taking a more defendant-favorable line than most prospective jurors, Juror 17 stated that 
he "thought the guy [on the radio] was pretty [**181] narrow minded," that "everyone should 
be considered innocent totally until they get a chance to come [to] court," and that the 
Government might have been overzealous in some of its Enron-related prosecutions. /d., at 
863a-864a. He added, however, that he "believe[d] there was probably some accounting fraud 
[at Enron]." /d., at 864a. The District Court denied the Government's request to remove Juror 
17 for cause, but he did not ultimately sit on the jury. , 


These deficiencies in the form and content of the voir dire questions contributed [*690] toa 
deeper problem: The District Court failed to make a sufficiently critical assessment of prospective 
jurors’ assurances of impartiality. Although the Court insists otherwise, ante, at 26, the voir dire 
transcript indicates that the District Court essentially took jurors at their word when they promised 
to be fair. Indeed, the court declined to dismiss for cause any prospective juror who ultimately gave 
a clear assurance of impartiality, no matter how much equivocation preceded it. Juror 29, for 
instance, wrote on her questionnaire that Skilling was "not an honest man." App. 881a. During 
questioning, she acknowledged having previously thought the defendants [**182] were guilty, and 
she disclosed that she lost $ 50,000-$ 60,000 in her 401(k) as a result of Enron's collapse. /d., at 
880a, 883a. But she ultimately agreed that she would be able to presume innocence. /d., at 881a, 
884a. Noting that she "blame[d] Enron for the loss of her money" and appeared to have "unshakable 
bias," Skilling's counsel challenged her for cause. Jd., at 885a. The court, however, declined to 
remove her, stating that "she answered candidly she's going to have an open mind now" and 
"agree[ing]" with the Government's assertion that "we have to take her at her word." Jd., at 885a- 
886a. » As this Court has made plain, jurors' assurances of impartiality simply are not entitled to 
this sort of talismanic significance. See, e.g., Murphy, 421 U.S., at 800, 95 S. Ct. 2031, 44 L. Ed. 2d 
589 ("[T]he juror's assurances that he is equal to th{e] task cannot be dispositive of the accused's 
rights"); Irvin, 366 U.S., at 728, 81 S. Ct. 1639, 6 L. Ed. 2d 751 ("Where so many, so many times, 
admi[t] prejudice, .. . a statement of impartiality can be given little weight"). 


20 The majority attempts to downplay the significance of Juror 29 by noting that she did not 
end up on the jury because Skilling used a peremptory challenge to remove her. See ante, 
[**183] at 30, n. 32. The majority makes a similar point with respect to other venire members 
who were not ultimately seated. See ante, at 24, n. 24. The comments of these venire 
members, however, are relevant in assessing the impartiality of the seated jurors, who were 
similarly "part of a community deeply hostile to the accused" and who may have been 
"unwittingly influenced by it." Murphy v. Florida, 421 U.S. 794, 803, 95 S. Ct. 2031, 44 L. 
Ed. 2d 589 (1975); see also Irvin v. Dowd, 366 U.S. 717, 728, 81 S. Ct. 1639, 6 L. Ed. 2d 751 
(1961). Moreover, the fact that the District Court failed to remove persons as dubiously 
qualified as Juror 29 goes directly to the adequacy of its voir dire. If Juror 29 made it through 
to the end of the selection process, it is difficult to have confidence in the impartiality of the 
jurors who sat, especially given how little is known about many of them. Cf. 6 LaFave § 
23.2(f), at 288 ("The responses of those not seated casts light on the credibility of the seated 
jurors who were familiar with the same publicity"). 


Worse still, the District Court on a number of occasions accepted declarations of impartiality 
that were equivocal on their face. Prospective jurors who "hope[d]" they could presume innocence 
and did "not [**184] necessarily" think Skilling was guilty were permitted to remain in the pool. 
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App. 932a, 857a. Juror 61, for instance, wrote of Lay on her questionnaire, "Shame on him." Jd., at 
931a. Asked by the court about this, she stated that, "innocent or guilty, he was at the helm" and 
"should have known what was going on at the company." Jbid.; see also id., at 934a (Skilling is 
"probably" "in the same boat as" Lay). The court then asked, "can you presume, as you start this 
trial, that Mr. Lay is innocent?" Jd., at 932a. She responded, "I hope so, but you know. I don't know. 
I can't honestly answer that one way or the other." [bid.; see [*691] also id., at 933a ("I bring in 
my past history. I bring in my biases. I would like to think I could rise above those, but I've never 
been in this situation before. So I don't know how I could honestly answer that question one way or 
the other. . . . 1 do have some concerns"). Eventually, however, Juror 61 answered "Yes" when the 
court asked if she would be able to acquit if she had "a reasonable doubt that the defendants are 
guilty." Id., at 933a-934a. Challenging her for cause, defense counsel insisted that they had not 
received "a [**185] clear and unequivocal answer" about her ability to be fair. bid. The court 
denied the challenge, stating, "You know, she tried." /bid. 


3 


The majority takes solace in the fact that most of the persons actually seated as jurors and 
alternates "specifically stated that they had paid scant attention to Enron-related news." Ante, at 24- 
25, and n. 26. ” In context, however, these general declarations reveal little about the seated jurors’ 
actual knowledge or views or the possible pressure they might have felt to convict, and thus cannot 
instill confidence that the jurors "were not under [the] sway" of the prevailing community 
sentiment. Cf. ante, at 25. Jurors who did not "get into details" of Enron's complicated accounting 
schemes, App. 856a, nevertheless knew the outline of the oft-repeated story, including that Skilling 
and Lay had been cast as the leading villains. Juror 63, for instance, told the court that she "may 
have heard a little bit" about Enron-related litigation but had not "really pa[id] attention." Jd., at 
935a. Yet she was clearly aware of some specifics. On her questionnaire, despite stating that she 
had not followed Enron-related news, she wrote about "whistleblowers and [**186] Arthur 
Andersen lying about Enron's accounting," and she expressed the view that Skilling and Lay 
"probably knew they were breaking the law." Supp. App. 105sa-106sa. During questioning, which 
lasted barely four minutes, the District Court obtained no meaningful information about the actual 
extent of Juror 63's familiarity with the case or the basis for her belief in Skilling's guilt. Yet it 
nevertheless accepted her assurance that she could "absolutely" presume innocence. App. 937a. ” 


21 The majority also notes that about two-thirds of the seated jurors and alternates (11 of 
16) had no personal Enron connection. Ante, at 24, and n. 25. This means, of course, that five 
of the seated jurors and alternates did have connections to friends or colleagues who had lost 
jobs or money as a result of Enron's collapse -- a fact that does not strike me as particularly 
reassuring. 

22 As one of Skilling's jury experts observed, there is a "tendency in voir dire of jury pool 
members in high-profile cases to minimize their exposure to media, their knowledge of 
prejudicial information, and any biases they may have." App. 763a; see also id., at 637a 
("Those who perceive themselves or wish to be perceived [**187] as good citizens are 
reluctant to admit they cannot be fair"). For this reason, the fact that "none of the seated 
jurors and alternates checked the 'yes' box" on the written questionnaire when "asked whether 
they ‘ha[d] an opinion about [Skilling], ante, at 26, is of minimal significance, particularly 
given that the Causey plea and the impending trial received significant media coverage after 
the questionnaires were submitted. 
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Indeed, the District Court's anemic questioning did little to dispel similar doubts about the 
impartiality of numerous other seated jurors and alternates. In my estimation, more than half of 
those seated made written and oral comments suggesting active antipathy toward the defendants. 
The majority thus misses the mark when it asserts that "Skilling's seated jurors... [*692] 
exhibited nothing like the display of bias shown in Irvin." Ante, at 29. Juror 10, for instance, 
reported on his written questionnaire that he knew several co-workers who owned Enron stock; that 
he personally may have owned Enron stock through a mutual fund; that he heard and read about the 
Enron cases from the "Houston Chronicle, all three Houston news channels, Fox news, talking with 
friends [**188] [and] co-workers, [and] Texas Lawyer Magazine"; that he believed Enron's 
collapse "was due to greed and mismanagement"; that "[i]f [Lay] did not know what was going on 
in his company, he was really a poor manager/leader"; and that the defendants were "suspect." 
Supp. App. 11sa-19sa. During questioning, he said he "th[ought]" he could presume innocence and 
"believe[d]" he could put the Government to its proof, but he also acknowledged that he might have 
"some hesitancy" "in telling people the government didn't prove its case." App. 851a-852a. 


Juror 11 wrote that he "work[ed] with someone who worked at Enron"; that he got Enron- 
related news from the "Houston Chronicle, Channel 2 News, Channel 13 News, O'Reilly Factor, 
[and] talking with friends and co-workers"; that he regularly visited the Chronicle Web site; that 
"greed on Enron's part" caused the company's collapse; and that "a lot of people were hurt 
financially." Supp. App. 26sa-30sa. During questioning, he stated that he would have "no problem" 
requiring the Government to prove its case, but he also told the court that he believed Lay was 
"greedy" and that corporate executives are often "stretching the legal limits... . I'm not [**189] 
going to say that they're all crooks, but, you know." App. 857a, 854a. Asked whether he would 
"star[t] the case with sort of an inkling that because [Lay is] greedy he must have done something 
illegal," he offered an indeterminate "not necessarily." Jd., at 857. ® 


23 Many other seated jurors and alternates expressed similarly troubling sentiments. See, 
e.g., Supp. App. 57sa-60sa (Juror 20) (obtained Enron-related news from the Chronicle and 
"local news stations"; blamed Enron's collapse on "[n]ot enough corporate controls or 
effective audit procedures to prevent mismanagement of corporate assets"; and was "angry 
that so many people lost their jobs and their retirement savings"); id., at 72sa-75sa (Juror 38) 
(followed Enron-related news from various sources, including the Chronicle; was "angry 
about what happened"; and "fe[It] bad for those that worked hard and invested in the 
corp[oration] only to have it all taken away"); id., at 117sa-118sa (Juror 64) (had several 
friends who worked at Enron and lost money; heard about the Enron cases on the news; 
described the collapse as "sad" because "people lost jobs [and] money -- lots of money"; and 
believed the Government "did the right thing" [**190] in its investigation); id., at 177sa- 
181sa (Juror 87) (received Enron-related news from the Chronicle, Channel 13 news, the 
O'Reilly Factor, Internet news sources, and friends, family, and co-workers; attributed 
Enron's collapse to "[p]oor management [and] bad judgment -- greed"; lamented "[t]he sad 
state of the long-term loyal employees who are left with nothing in their retirement 
accounts"; and "admire[d] [the] bravery" of Enron whistle-blower Sherron Watkins "for 
bringing the situation to the attention of the public, which stopped things from getting 
worse"); id., at 191sa-195sa (Juror 90) (heard Enron-related news from his wife, co-workers, 
and television; wrote that "[i]t's not right for someone . . . to take" away the money that the 
"small average worker saves . . . for retirement all his life"; and described the Government's | 
Enron investigation as "a good thing"); id., at 221sa-225sa (Juror 113) (obtained information 
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about Enron from a "co-worker [who] was in the jury pool for Mrs. Fastow's trial"; worked 
for an employer who lost money as a result of Enron's collapse; found it "sad" that the 
collapse had affected "such a huge number of people"; and thought "someone had to be 
[**191] doing something illegal"); id., at 236sa-237sa (Juror 116) (knew a colleague who lost 
money in Enron's collapse; obtained Enron-related news from the "Houston Chronicle, Time 
Magazine, local TV news [and] radio, friends, family, [and] co-workers, [and] internet news 
sources"; and noted that what stood out was "[t]he employees and retirees that lost their 
savings"). 

While several seated jurors and alternates did not make specific comments [*693] suggesting 
prejudice, their written and oral responses were so abbreviated as to make it virtually impossible for 
the District Court reliably to assess whether they harbored any latent biases. Juror 13, for instance, 
wrote on his questionnaire that he had heard about the Enron cases from the "[nJews." Supp. App. 
42sa. The court questioned him for two minutes, during which time he confirmed that he had "heard 
what's on the news, basically," including "that the trial had moved from the 17th to the 31st." He 
added that the story "was all over the news on every detail of Enron." App. 858a-860a. No 
meaningful information about his knowledge or attitudes was obtained. Similarly, Juror 78 wrote 
that she had not followed Enron-related news but was aware that [**192] "[m]any people lost their 
jobs." Supp. App. 151sa. The court questioned her for less than 90 seconds. During that time, she 
acknowledged that she had "caught glimpses" of the coverage and "kn[e]w generally, you know, 
that the company went bankrupt" and that there "were some employees that went off and did their 
own businesses." App. 969a. Little more was learned. 


24 Several other jurors fell into this category. Juror 67 wrote on his questionnaire that he 
had heard about Enron from the Chronicle and "Internet news sources." /d., at 133sa. He was 
‘questioned for 90 seconds, during which time he indicated that he had read an article on the 
Internet the preceding night "about the jury selection taking place today, stuff like that." App. 
944a. Juror 99 wrote that she had not heard or read about the Enron cases and did not "know 
anything about" Enron. Supp. App. 210sa. The District Court questioned her for barely one 
minute. She stated that she had "[n]ot really" learned more about the case, but added that she 
had heard "this and that" from her parents. App. 995a-996a. The court did not press further. 


In assessing the likelihood that bias lurked in the minds of at least some of these seated [**193] 
jurors, I find telling the way in which voir dire played out. When the District Court asked the 
prospective jurors as a group whether they had any reservations about their ability to presume 
innocence and put the Government to its proof, only two answered in the affirmative, and both were 
excused for cause. /d., at 815a-820a. The District Court's individual questioning, though truncated, 
exposed disqualifying prejudices among numerous additional prospective jurors who had earlier 
expressed no concerns about their impartiality. See n. 7, supra. It thus strikes me as highly likely 
that at least some of the seated jurors, despite stating that they could be fair, harbored similar biases 
that a more probing inquiry would likely have exposed. Cf. Yount, 467 U.S., at 1034, n. 10, 104 S. 
Ct. 2885, 81 L. Ed. 2d 847 (holding that the trial court's "particularly extensive" 10-day voir dire 
assured the jury's impartiality). * 


25 The majority suggests that the fact that Skilling "challenged only one of the seated jurors 
for cause" indicates that he did not believe the other jurors were biased. Ante, at 31. Our 
decisions, however, distinguish claims involving "the partiality of an individual juror" from 
antecedent claims directed [**194] at "the partiality of the trial jury as a whole." Patton v. 
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Yount, 467 U.S. 1025, 1036, 104 S. Ct. 2885, 81 L. Ed. 2d 847 (1984); see also Frazier v. 
United States, 335 U.S. 497, 514, 69 S. Ct. 201, 93 L. Ed. 187 (1948) ("[T]he two sorts of 
challenge[s] are distinct and are therefore to be dealt with separately"). If the jury selection 
process does not, as here, give a defendant a fair opportunity to identify biased jurors, the 
defendant can hardly be faulted for failing to make for-cause challenges. 


The majority suggests, ante, at 17-18, 30, that the jury's decision to acquit Skilling on nine 
relatively [*694] minor insider trading charges confirms its impartiality. This argument, however, 
mistakes partiality with bad faith or blind vindictiveness. Jurors who act in good faith and sincerely 
believe in their own fairness may nevertheless harbor disqualifying prejudices. Such jurors may 
well acquit where evidence is wholly lacking, while subconsciously resolving closer calls against 
the defendant rather than giving him the benefit of the doubt. Cf. United States v. McVeigh, 918 F. 
Supp. 1467, 1472 (WD Okla. 1996) (prejudice "may go unrecognized in those who are affected by 
it. The prejudice that may deny a fair trial is not limited to a bias or discriminatory [**195] 
attitude. It includes an impairment of the deliberative process of deductive reasoning from 
evidentiary facts resulting from an attribution to something not included in the evidence. That 
something has its most powerful effect if it generates strong emotional responses"). In this regard, it 
is significant that the Government placed relatively little emphasis on the nine insider trading 
counts during its closing argument, declining to explain its theory on all but one of the counts in 
any detail whatsoever. Record 37010. The acquittals on those counts thus provide scant basis for 
inferring a lack of prejudice. 


OK OK 


In sum, I cannot accept the majority's conclusion that voir dire gave the District Court "a sturdy 
foundation to assess fitness for jury service." Cf. ante, at 29. Taken together, the District Court's 
failure to cover certain vital subjects, its superficial coverage of other topics, and its uncritical 
acceptance of assurances of impartiality leave me doubtful that Skilling's jury was indeed free from 
the deep-seated animosity that pervaded the community at large. "[R]egardless of the heinousness 
of the crime charged, the apparent guilt of the offender[,] or the station in [**196] life which he 
occupies," our system of justice demands trials that are fair in both appearance and fact. Irvin, 366 
U.S., at 722, 81 S. Ct. 1639, 6 L. Ed. 2d 751, Because I do not believe Skilling's trial met this 
standard, I would grant him relief. 
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Core Terms 


traffic, Bridge’s, toll, realignment, incidental, licenses, 
wire, fraudulent, deception, deprive, drivers 


Case Summary 


Overview 
HOLDINGS: [1]-The Supreme Court concluded that two 


defendants, both of whom were public officials, could 
not have violated the federal-program fraud or wire 
fraud laws because their scheme did not aim to obtain 
money or property. The government had to show not 
only that defendants engaged in deception, but that an 
object of their fraud was money or property. Defendants' 
realignment of toll lanes was an exercise of regulatory 
power, something the Court had already held failed to 
meet the statutes’ property requirement. And the 
employees' labor was just the incidental cost of that 
regulation, rather than itself an object of the scheme. 


Outcome 

The judgment of Court of Appeals for the Third Circuit 
was reversed, and the case was remanded for further 
proceedings. 9-0 decision. 


LexisNexis® Headnotes 


Criminal Law & Procedure > ... > Fraud > Wire 
Fraud > Elements 


Criminal Law & Procedure > Criminal 
Offenses > Fraud > Fraud Against the Government 


Criminal Law & Procedure > ... > Theft & Related 
Offenses > Embezzlement > Elements 
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The federal wire fraud statute makes it a crime to effect 
(with use of the wires) any scheme or artifice to defraud, 
or for obtaining money or property by means of false or 
fraudulent pretenses, representations, or promises. 78 
U.S.C.S. § 1343. Construing that disjunctive language 
as a unitary whole, the United States Supreme Court 
has held that the money-or property requirement of the 
latter phrase also limits the former. The wire fraud 
statute thus prohibits only deceptive schemes to deprive 
the victim of money or property. Similarly, the federal- 
program fraud statute bars obtaining by fraud the 
property (including money) of a federally funded 
program or entity. 78 U.S.C.S. § 666(a)(1)(A). So under 
either provision, the government must show not only 
that the defendant engaged in deception, but that an 
object of their fraud was "property." 


Criminal Law & Procedure > Criminal 
Offenses > Fraud > Fraud Against the Government 


HN2%e] Fraud, Fraud Against the Government 


Federal fraud law leaves much public corruption to the 
states (or their electorates) to rectify. Save for bribes or 
kickbacks, a state or local official's fraudulent schemes 
violate that law only when they are for obtaining money 


or property. 78 U.S.C.S. § 1343. 


Criminal Law & Procedure > Criminal 
Offenses > Fraud > Fraud Against the Government 


HN3{ xe] Fraud, Fraud Against the Government 


A scheme to alter a regulatory choice is not one to 
appropriate the government's property. By contrast, a 
scheme to usurp a public employee's paid time is one to 
take the government's property. 


Governments > Police Powers 
HN4)%e] Governments, Police Powers 


The state's intangible rights of allocation, exclusion, and 
control - its prerogatives over who should get a benefit 
and who should not - do not create a property interest. 
Rather, those rights amount to no more and no less 
than the state's sovereign power to regulate. 


Constitutional Law > Bill of Rights > Fundamental 
Rights > Eminent Domain & Takings 


Governments > Police Powers 


HN5{ eel Fundamental Rights, Eminent Domain & 
Takings 


Run-of-the-mine exercise of regulatory power cannot 
count as the taking of property. 


Criminal Law & Procedure > Criminal 
Offenses > Fraud 


HN6| x Criminal Offenses, Fraud 


A government's right to its employees’ time and labor 
can undergird a property fraud prosecution. 


Criminal Law & Procedure > Criminal 
Offenses > Fraud 


HN7{%l Criminal Offenses, Fraud 


With regard to a property fraud prosecution, the property 
in question must play more than some bit part in a 
scheme. It must be an object of the fraud. Or put 
differently, a property fraud conviction cannot stand 
when the loss to the victim is only an incidental by- 
product of the scheme. 


Administrative Law > Agency Rulemaking 


Governments > State & Territorial 
Governments > Employees & Officials 


HN6{ ee Administrative Law, Agency Rulemaking 
Every regulatory decision requires the use of some 


employee labor. But that does not mean every scheme 
to alter a regulation has that labor as its object. 


Criminal Law & Procedure > Criminal 
Offenses > Fraud 


HN Criminal Offenses, Fraud 


Federal prosecutors may not use property fraud statutes 


Brian Morales 


Page 3 of 9 


140 S. Ct. 1565, *1565; 206 L. Ed. 2d 882, **882; 2020 U.S. LEXIS 2640, ***1 


to set standards of disclosure and good government for 
local and state officials. 


Criminal Law & Procedure > Criminal 
Offenses > Fraud 


HN10{%&] Criminal Offenses, Fraud 


The property fraud statutes do not proscribe schemes to 
defraud citizens of their intangible rights to honest and 
impartial government. They bar only schemes for 
obtaining property. 


Criminal Law & Procedure > Criminal 
Offenses > Fraud 


HN11[a&] Criminal Offenses, Fraud 


Not every corrupt act by state or local officials is a 
federal crime. 


Syllabus 


[*1566] [**884] During former New Jersey Governor 
Chris Christie’s 2013 reelection campaign, [*1567] his 
Deputy Chief of Staff, Bridget Anne Kelly, avidly courted 
Democratic mayors for their endorsements, but Fort 
Lee’s mayor refused to back the Governor’s campaign. 
Determined to punish the mayor, Kelly, Port Authority 
Deputy Executive Director William Baroni, and another 
Port Authority official, David Wildstein, decided to 
reduce from three to one the number of lanes long 
reserved at the George Washington Bridge’s toll plaza 
for Fort Lee’s morning commuters. To disguise their 
efforts at political retribution, Wildstein devised a cover 
story: The lane realignment was for a traffic study. As 
part of that cover story, the defendants asked Port 
Authority traffic engineers to collect some numbers 
about the effect of the changes. At the suggestion of a 
Port Authority manager, they also agreed to pay an 
extra toll collector overtime so that Fort Lee’s one 
remaining lane would not be shut down if the collector 
on duty needed a break. The lane realignment caused 
four days of gridlock in Fort Lee, and only ended [***2] 
when the Port Authority's Executive Director learned of 


173 


the scheme. Baroni and Kelly were convicted in federal 
court of wire fraud, fraud on a federally funded program 
or entity (the Port Authority), and conspiracy to commit 
each of those crimes. The Third Circuit affirmed. 


Held: Because the scheme here did not aim to obtain 
money or property, Baroni and Kelly could not have 
violated the federal-program fraud or wire fraud laws. 


The federal wire fraud statute makes it a crime to effect 
(with the use of the wires) “any scheme or artifice to 
defraud, or for obtaining money or property by means of 
false or fraudulent pretenses, representations, or 
promises.” 78 U. S. C. §7343. Similarly, the federal- 
program fraud statute bars “obtain[ing] by fraud” the 
“property” (including money) of a federally funded 
program or entity. §666(a)(1)(A). These statutes are 
“limited in scope to the protection of property rights,” 
and do not authorize federal prosecutors to “set[ |] 
standards of disclosure and good government for local 
and state officials.” [**885] McNally v. United States, 
483 U. S. 350, 360, 107 S. Ct. 2875, 97 L. Ed. 2d 292. 
So under either provision, the Government had to show 
not only that Baroni and Kelly engaged in deception, but 
that an object of their fraud was money or property. 
Cleveland v. United States, 531 U. S. 12, 26, 121 S. Ct. 
365, 148 L. Ed. 2d 221. 


The Government [***3] argues that the scheme had the 
object of obtaining the Port Authority's money or 
property in two ways. First, the Government claims that 
Baroni and Kelly sought to commandeer part of the 
Bridge itself by taking control of its physical lanes. 
Second, the Government asserts that the defendants 
aimed to deprive the Port Authority of the costs of 
compensating the traffic engineers and back-up toll 
collectors. For different reasons, neither of these 
theories can sustain the verdicts. 


Baroni’s and Kelly’s realignment of the access lanes 
was an exercise of regulatory power—a reallocation of 
the lanes between different groups of drivers. This Court 
has already held that a scheme to alter such a 
regulatory choice is not one to take the government’s 
property. /d., at 23, 121 S. Ct. 365, 148 L. Ed. 2d 221. 
And while a government's right to its employees’ time 
and labor is a property interest, the prosecution must 
also show that it is an “object of the fraud.” Pasquantino 
v. United States, 544 U. S. 349, 355, 125 S. Ct. 1766 
167 L. Ed. 2d 6179. Here, the time and labor of the Port 
Authority employees were just the implementation costs 
of the defendants’ scheme [*1568] to reallocate the 
Bridge’s lanes—an incidental (even if foreseen) 
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byproduct of their regulatory object. Neither defendant 
sought to obtain the services that the employees [***4] 
provided. Pp. 6-13. 


909 F. 3d 550, reversed and remanded. 


Counsel: Jacob M. Roth argued the cause for 
petitioner. 


William E. Baroni argued the cause for respondent. 


Michael Levy argued the cause for petitioner. 


Eric J. Feigin argued the cause for respondent. 


Judges: Kagan, J., delivered the opinion for a 
unanimous Court. 


Opinion by: KAGAN 


Opinion 


Justice Kagan delivered the opinion of the Court. 


For four days in September 2013, traffic ground to a halt 
in Fort Lee, New Jersey. The cause was an 
unannounced realignment of 12 toll lanes leading to the 
George Washington Bridge, an entryway into Manhattan 
administered by the Port Authority of New York and 
New Jersey. For decades, three of those access lanes 
had been reserved during morning rush hour for 
commuters coming from the streets of Fort Lee. But on 
these four days—with predictable consequences—only 
a single lane was set aside. The public officials who 
ordered that change claimed they were reducing the 
number of dedicated lanes to conduct a traffic study. In 
fact, they did so for a political reason—to punish the 
mayor of Fort Lee for refusing to support the New 
Jersey Governor’s reelection bid. 
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Exposure of their behavior led to the criminal 
convictions we review here. The Government charged 
the responsible officials under the federal statutes 
prohibiting wire fraud and fraud on a federally funded 
program or entity. See 78 U. S. C. §§1343, 666(a)(1)(A). 
Both those laws target fraudulent schemes for 
obtaining [***5] property. See $7343 (barring fraudulent 
schemes “for obtaining money or property”); 
§666(a)(1)(A) (making ita [**886] crime to “obtain[ ] by 
fraud . . . property”). The jury convicted the defendants, 
and the lower courts upheld the verdicts. 


The question presented is whether the defendants 
committed property fraud. The evidence the jury heard 
no doubt shows wrongdoing—deception, corruption, 
abuse of power. But the federal fraud statutes at issue 
do not criminalize all such conduct. Under settled 
precedent, the officials could violate those laws only if 
an object of their dishonesty was to obtain the Port 
Authority’s money or property. The Government 
contends it was, because the officials sought both to 
“commandeer” the Bridge’s access lanes and to divert 
the wage labor of the Port Authority employees used in 
that effort. Tr. of Oral Arg. 58. We disagree. The 
realignment of the toll lanes was an exercise of 
regulatory power—something [*1569] this Court has 
already held fails to meet the statutes’ property 
requirement. And the employees’ labor was just the 
incidental cost of that regulation, rather than itself an 
object of the officials’ scheme. We therefore reverse the 
convictions. 


The setting of this case is the George [***6] 
Washington Bridge. Running between Fort Lee and 
Manhattan, it is the busiest motor-vehicle bridge in the 
world. Twelve lanes with tollbooths feed onto the 
Bridge’s upper level from the Fort Lee side. Decades 
ago, the then-Governor of New Jersey committed to a 
set allocation of those lanes for the morning commute. 
And (save for the four days soon described) his plan 
has lasted to this day. Under the arrangement, nine of 
the lanes carry traffic coming from nearby highways. 
The three remaining lanes, designated by a long line of 
traffic cones laid down each morning, serve only cars 
coming from Fort Lee. 


The case’s cast of characters are public officials who 
worked at or with the Port Authority and had political ties 
to New Jersey’s then-Governor Chris Christie. The Port 
Authority is a bi-state agency that manages bridges, 
tunnels, airports, and other transportation facilities in 
New York and New Jersey. At the time relevant here, 
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William Baroni was its Deputy Executive Director, an 
appointee of Governor Christie and the highest ranking 
New Jersey official in the agency. Together with the 
Executive Director (a New York appointee), he oversaw 
“all aspects of the Port Authority’s business,” [***7] 
including operation of the George Washington Bridge. 
App. 21 (indictment). David Wildstein (who became the 
Government's star witness) functioned as Baroni’s chief 
of staff. And Bridget Anne Kelly was a Deputy Chief of 
Staff to Governor Christie with special responsibility for 
managing his relations with local officials. She often 
worked hand-in-hand with Baroni and Wildstein to 
deploy the Port Authority's resources in ways that would 
encourage mayors and other local figures to support the 
Governor. 


The fateful lane change arose out of one mayor's 
resistance to such blandishments. In 2013, Governor 
Christie was up for reelection, and he wanted to notch a 
large, bipartisan victory as he ramped up for a 
presidential campaign. On his behalf, Kelly avidly 
courted Democratic mayors for their endorsements— 
among them, Mark Sokolich of Fort Lee. As a result, 
that town received some valuable benefits from the Port 
Authority, including an expensive _ shuttle-bus 
[**887] service. But that summer, Mayor Sokolich 
informed Kelly’s office that he would not back the 
Governor’s campaign. A frustrated Kelly reached out to 
Wildstein for ideas on how to respond. He suggested 
that getting rid of the dedicated Fort [***8] Lee lanes on 
the Bridge’s toll plaza would cause rush-hour traffic to 
back up onto local streets, leading to gridlock there. 
Kelly agreed to the idea in an admirably concise e-mail: 
“Time for some traffic problems in Fort Lee.” App. 917 
(trial exhibit). In a later phone conversation, Kelly 
confirmed to Wildstein that she wanted to “creat[e] a 
traffic jam that would punish” Mayor Sokolich and “send 
him a message.” /d., at 254 (Wildstein testimony). And 
after Wildstein relayed those communications, Baroni 
gave the needed sign-off. 


To complete the scheme, Wildstein then devised “a 
cover story’—that the lane change was part of a traffic 
study, intended to assess whether to retain the 
dedicated Fort Lee lanes in the future. /d., at 264. 
Wildstein, Baroni, and Kelly all agreed to use that 
“public policy” justification when speaking with the 
media, local officials, and [*1570] the Port Authority’s 
own employees. /d., at 265. And to give their story 
credibility, Wildstein in fact told the Port Authority's 
engineers to collect “some numbers on how| | far back 
the traffic was delayed.” /d., at 305. That inquiry bore 
little resemblance to the Port Authority’s usual traffic 
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studies. According to one engineer's trial testimony, the 
Port Authority never closes lanes to [***9] study traffic 
patterns, because “computer-generated modelling]” can 
itself predict the effect of such actions. /d., at 484 
(testimony of Umang Patel); see id., at 473-474 (similar 
testimony of Victor Chung). And the information that the 
Port Authority's engineers collected on this singular 
occasion was mostly “not useful” and “discarded.” /d., at 
484-485 (Patel testimony). Nor did Wildstein or Baroni 
show any interest in the data. They never asked to 
review what the engineers had found; indeed, they 
learned of the results only weeks later, after a journalist 
filed a public-records request. So although the 
engineers spent valuable time assessing the lane 
change, their work was to no practical effect. 


Baroni, Wildstein, and Kelly also agreed to incur another 
cost—for extra toll collectors—in pursuit of their object. 
Wildstein’s initial thought was to eliminate all three 
dedicated lanes by not laying down any traffic cones, 
thus turning the whole toll plaza into a free-for-all. But 
the Port Authority’s chief engineer told him that without 
the cones “there would be a _ substantial risk of 
sideswipe crashes” involving cars coming into the area 
from different directions. /d., at 284 (Wildstein 
testimony). So Wildstein went back to Baroni and Kelly 
and got their approval to keep one [***10] lane 
reserved for Fort Lee traffic. That solution, though, 
raised another complication. Ordinarily, if a toll collector 
on a Fort Lee lane has to take a break, he closes his 
booth, and drivers use one of the other two lanes. Under 
the one-lane plan, of course, that would be impossible. 
So the Bridge manager told Wildstein that to make the 
scheme work, “an extra toll collector’ would always have 
to be “on call” to relieve the regular collector when he 
went on break. /d., at 303. Once again, Wildstein took 
the news to Baroni and Kelly. Baroni thought it was 
“funny,” remarking that “only at the Port Authority 
[**888] would [you] have to pay a toll collector to just 
sit there and wait.” Ibid. Still, he and Kelly gave the 
okay. 


The plan was now ready, and on September 9 it went 
into effect. Without advance notice and on the (traffic- 
heavy) first day of school, Port Authority employees 
placed traffic cones two lanes further to the right than 
usual, restricting cars from Fort Lee to a single lane. 
Almost immediately, the town’s streets came to a 
standstill. According to the Fort Lee Chief of Police, the 
traffic rivaled that of 9/11, when the George Washington 
Bridge had shut down. School buses stood in 
place [***11] for hours. An ambulance struggled to 
reach the victim of a heart attack; police had trouble 
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responding to a report of a missing child. Mayor 
Sokolich tried to reach Baroni, leaving a message that 
the call was about an “urgent matter of public safety.” 
Id., at 323. Yet Baroni failed to return that call or any 
other: He had agreed with Wildstein and Kelly that they 
should all maintain “radio silence.” /d., at 270. A text 
from the Mayor to Baroni about the locked-in school 
buses—also unanswered—went around the horn to 
Wildstein and Kelly. The last replied: “Is it wrong that | 
am smiling?” /d., at 990 (Kelly text message). The three 
merrily kept the lane realignment in place for another 
three days. It ended only when the Port Authority’s 
Executive Director found out what had happened and 
reversed what he called their “abusive decision.” /d., at 
963 (e-mail of Patrick Foye). 


[*1571] The fallout from the scheme was swift and 
severe. Baroni, Kelly, and Wildstein all lost their jobs. 
More to the point here, they all ran afoul of federal 
prosecutors. Wildstein pleaded guilty to conspiracy 
charges and agreed to cooperate with the Government. 
Baroni and Kelly went to trial on charges of wire fraud, 
fraud on a federally funded program or entity (the Port 
Authority), [***12] and conspiracy to commit each of 
those crimes. The jury found both of them guilty on all 
counts. The Court of Appeals for the Third Circuit 
affirmed, rejecting Baroni’s and Kelly’s claim that the 
evidence was insufficient to support their convictions. 
See United States v. Baroni, 909 F. 3d_550, 560-579 
(2018). We granted certiorari. 588 U.S.__, 139 S. Ct. 
2777, 204 L. Ed. 2d 1156 (2019). 


The Government in this case needed to prove property 
fraud. HN1{#] The federal wire fraud statute makes it a 
crime to effect (with use of the wires) “any scheme or 
artifice to defraud, or for obtaining money or property by 
means of false or fraudulent pretenses, representations, 
or promises.” 78 U. S.C. §7343. Construing that 
disjunctive language as a unitary whole, this Court has 
held that “the money-or-property requirement of the 
latter phrase” also limits the former. McNally v. United 
States, 483 U. S. 350, 358, 107 S. Ct. 2875, 97 L. Ed. 
2d 292 (1987). The wire fraud statute thus prohibits only 
deceptive “schemes to deprive [the victim of] money or 
property.” /d., at 356, 107 S. Ct. 2875, 97 L. Ed. 2d 292. 
Similarly, the federal-program fraud statute bars 
“obtain[ing] by fraud” the “property” (including money) of 
a federally funded program or entity like the Port 
Authority. §666(a)(1)(A). So under either provision, the 
Government had to show not only that Baroni and Kelly 
engaged in deception, but that an “object of thefir] fraud 
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[was] ‘property.” [**889] Cleveland v. United States 
531 U.S. 12, 26,121 S.Ct 365, 148 L. Eo. 2d 2271 


(2000). ' 


That requirement, [***13] this Court has made clear, 
prevents these statutes from criminalizing all acts of 
dishonesty by state and local officials. Some decades 
ago, courts of appeals often construed the federal fraud 
laws to “proscribe[ ] schemes to defraud citizens of their 
intangible rights to honest and impartial government.” 
McNally, 483 U._S., at 355, 107 S. Ct. 2875, 97 L. Ed. 
2d 292. This Court declined to go along. The fraud 
statutes, we held in McNally, were “limited in scope to 
the protection of property rights.” /o., at 360, 107 S. Ct. 
2875, 97 L. Ed. 2d 292. They did not authorize federal 
prosecutors to “set[ ] standards of disclosure and good 
government for local and state officials.” /bid. Congress 
responded to that decision by enacting a law barring 
fraudulent schemes “to deprive another of the intangible 
right of honest services’—regardless of whether the 
scheme sought to divest the victim of any property. 
§1346, But the vagueness of that language led this 
Court to adopt “a limiting construction,” confining the 
statute to schemes involving bribes or kickbacks. 
Skilling v. United States, 561 U. S. 358, 405, 410, 130 
S. Ct. 2896, 177 L. Ed. 2d 619 (2010). We specifically 


rejected a proposal to construe the statute as 
encompassing “undisclosed self-dealing by a public 
official,” even when he hid financial interests. /d., at 409. 
The upshot is that HNIF] federal fraud law leaves 
much public corruption to the States [***14] (or their 
electorates) to rectify. Cf. N. J. Stat. Ann. §2C:30-2 
(West 2016) (prohibiting the unauthorized exercise of 
official functions). [*1572] Save for bribes or kickbacks 
(not at issue here), a state or local official’s fraudulent 
schemes violate that law only when, again, they are “for 
obtaining money or property.” 78 U. S. C. §1343; see 
§666(a)(1)(A) (similar). 


The Government acknowledges this much, but thinks 
Baroni’s and Kelly’s convictions remain valid. According 
to the Government's theory of the case, Baroni and 
Kelly “used a lie about a fictional traffic study” to achieve 
their goal of reallocating the Bridge’s toll lanes. Brief for 
United States 43. The Government accepts that the lie 
itself—i.e., that the lane change was part of a traffic 
study, rather than political payback—could not get the 


'The conspiracy verdicts raise no separate issue. None of the 
parties doubts that those convictions stand or fall with the 
substantive offenses. If there was property fraud here, there 
was also conspiracy to commit it. But if not, not. 
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prosecution all the way home. See jd., at 43-44. As the 
Government recognizes, the deceit must also have had 
the “object” of obtaining the Port Authority’s money or 
property. /d., at 44. The scheme met that requirement, 
the Government argues, in two ways. First, the 
Government claims that Baroni and Kelly sought to 
“commandeer[ ]” part of the Bridge itself—to “take 
control” of its “physical lanes.” Tr. of Oral Arg. 58-59. 
Second, the Government asserts that the two [***15] 
defendants aimed to deprive the Port Authority of the 
costs of compensating the traffic engineers and back-up 
toll collectors who performed work relating to the lane 
realignment. On either theory, the Government insists, 
Baroni’s and Kelly’s scheme targeted “a ‘species of 
valuable right [or] interest’ that constitutes ‘property’ 
under the fraud statutes.” Brief for United States 22 
(quoting Pasquantino v._[**890] United States, 544 U. 
S. 349, 356, 125 S. Ct. 1766, 161 L. Ed. 2d 619 (2005)). 


We cannot agree. As we explain below, the Government 
could not have proved—on either of its theories, though 
for different reasons—that Baroni’s and Kelly’s scheme 
was “directed at the [Port Authority's] property.” Brief for 
United States 44. Baroni and Kelly indeed “plotted to 
reduce [Fort Lee’s] lanes.” /d., at 34. But that 
realignment was a quintessential exercise of regulatory 
power. And this Court has already held that HNAF] a 
scheme to alter such a regulatory choice is not one to 
appropriate the government’s property. See Cleveland 
531 U. S., at 23, 121 S. Ct. 365, 148 L. Ed. 2d 221. By 
contrast, a scheme to usurp a public employee’s paid 
time is one to take the government's property. But 
Baroni’s and Kelly’s plan never had that as an object. 
The use of Port Authority employees was incidental to— 
the mere cost of implementing—the sought-after 
regulation of the Bridge’s [***16] toll lanes. 


Start with this Court’s decision in Cleveland, which 
reversed another set of federal fraud convictions based 
on the distinction between property and regulatory 
power. The defendant there had engaged in a deceptive 
scheme to influence, to his own benefit, Louisiana’s 
issuance of gaming licenses. The Government argued 
that his fraud aimed to deprive the State of property by 
altering its licensing decisions. This Court rejected the 
claim. HN4¥ The State’s “intangible rights of 
allocation, exclusion, and control’—its prerogatives over 
who should get a benefit and who should not—do “not 
create a property interest.” /bid. Rather, the Court 
stated, those rights “amount to no more and no less 
than” the State’s “sovereign power to regulate.” /bid.; 
see id., at 20, 121 S. Ct. 365, 148 L. Ed. 2d 221 (“[T]he 
State’s core concern” in allocating gaming licenses “is 
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regulatory’). Or said another way: The defendant's fraud 
“implicate[d] the Government's role as_ sovereign” 
wielding “traditional police powers’—not its role “as 
property holder.” /d., at 23-24, 121 S. Ct. 365, 148 L. 
Ed. 2d 221. And so his conduct, however deceitful, was 
not property fraud. 


The same is true of the lane realignment. Through that 
action, Baroni and [*1573] Kelly changed the traffic 
flow onto the George Washington [***17] Bridge’s 
tollbooth plaza. Contrary to the Government's view, the 
two defendants did not “commandeer” the Bridge’s 
access lanes (supposing that word bears its normal 
meaning). They (of course) did not walk away with the 
lanes; nor did they take the lanes from the Government 
by converting them to a non-public use. Rather, Baroni 
and Kelly regulated use of the lanes, as officials 
responsible for roadways so often do—allocating lanes 
as between different groups of drivers. To borrow 
Clevelands words, Baroni and Kelly exercised the 
regulatory rights of “allocation, exclusion, and control’— 
deciding that drivers from Fort Lee should get two fewer 
lanes while drivers from nearby highways should get 
two more. They did so, according to all the 
Government’s evidence, for bad reasons; and they did 
so by resorting to lies. But still, what they did was alter a 
regulatory decision about the toll plaza’s use—in effect, 
about which drivers had a “license” to use which lanes. 
And under Cleveland, that HNS*| run-of-the-mine 
exercise of regulatory power cannot count as the taking 
of property. 


HN6{*| [**891] A government's right to its employees’ 
time and labor, by contrast, can undergird a property 
fraud prosecution. Suppose [***18] that a mayor uses 
deception to get “on-the-clock city workers” to renovate 
his daughter’s new home. United States v. Pabey, 664 
F. 3d 1084, 1089 (CA7 2011). Or imagine that a city 
parks commissioner induces his employees into doing 
gardening work for political contributors. See United 
States v. Delano, 55 F. 3d 720, 723 (CA2 1995). As 
both defendants agree, the cost of those employees’ 
services would qualify as an economic loss to a city, 
sufficient to meet the federal fraud statutes’ property 
requirement. See Brief for Respondent Baroni 27; Tr. of 
Oral Arg. 16. No less than if the official took cash out of 
the city’s bank account would he have deprived the city 
of a “valuable entitlement.” Pasquantino, 544 U. S., at 
357, 125 S. Ct. 1766, 161 L. Ed. 2d 619. 


HN7*] But that property must play more than some bit 
part in a scheme: It must be an “object of the fraud.” /a., 
at 355, 125 S. Ct. 1766, 161 L. Ed. 2d 619; see Brief for 
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United States 44; supra, at 6-7. Or put differently, a 
property fraud conviction cannot stand when the loss to 
the victim is only an incidental byproduct of the scheme. 
2 In the home-and-garden examples cited above, that 
constraint raised no problem: The entire point of the 
fraudsters’ plans was to obtain the employees’ services. 
But now consider the difficulty if the prosecution in 
Cleveland had raised a_ similar employee-labor 
argument. As the Government noted at oral argument 
here, the fraud on Louisiana’s [***19] licensing system 
doubtless imposed costs calculable in employee time: If 
nothing else, some state worker had to process each of 
the fraudster’s falsified applications. But still, the 
Government acknowledged, those costs were 
“{i]ncidental.” Tr. of Oral Arg. 63. The object of the 
scheme was never to get the employees’ labor: It was to 
get gaming licenses. So the labor costs could not 
sustain the conviction for property fraud. See id., at 62- 
63. 


This case is no different. The time and labor of Port 
Authority employees [*1574] were just the 
implementation costs of the defendants’ scheme to 
reallocate the Bridge’s access lanes. Or said another 
way, the labor costs were an incidental (even if 
foreseen) byproduct of Baroni’s and Kelly’s regulatory 
object. Neither defendant sought to obtain the services 
that the employees provided. The back-up _ toll 
collectors—whom Baroni joked would just “sit there and 
wait’—did nothing he or Kelly thought useful. App. 303; 
see supra, at 5. Indeed, those workers came onto the 
scene only because the Port Authority’s chief engineer 
managed to restore one of Fort Lee’s lanes to reduce 
the risk of traffic accidents. See supra, at 5. In the 
defendants’ original plan, which scrapped all 
reserved [***20] lanes, there was [**892] no reason 
for extra toll collectors. And similarly, Baroni and Kelly 
did not hope to obtain the data that the traffic engineers 
spent their time collecting. By the Government's own 
account, the traffic study the defendants used for a 
cover story was a “sham,” and they never asked to see 
its results. Brief for United States 4, 32; see supra, at 5. 


2 Without that rule, as Judge Easterbrook has elaborated, even 
a practical joke could be a federal felony. See United States v. 
Walters, 997 F. 2d 1219, 1224 (CA7 1993). His example goes: 
“A [e-mails] B an invitation to a surprise party for their mutual 
friend C. B drives his car to the place named in the invitation,” 
thus expending the cost of gasoline. /bid. “But there is no 
party; the address is a vacant lot; B is the butt of a joke.” /bid. 
Wire fraud? No. And for the reason Judge Easterbrook gave: 
“[T]he victim’s loss must be an objective of the [deceitful] 
scheme rather than a byproduct of it.” /o., at 1226. 
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Maybe, as the Government contends, all of this work 
was “needed” to realize the final plan—‘to accomplish 
what [Baroni and Kelly] were trying to do with the 
[B]ridge.” Tr. of Oral Arg. 60. Even if so, it would make 
no difference. HN&F] Every regulatory decision (think 
again of Cleveland, see supra, at 11) requires the use of 
some employee labor. But that does not mean every 
scheme to alter a regulation has that labor as its object. 
Baroni’s and Kelly’s plan aimed to impede access from 
Fort Lee to the George Washington Bridge. The cost of 
the employee hours spent on implementing that plan 
was its incidental byproduct. 


To rule otherwise would undercut this Court’s 
oftrepeated instruction: HNO] Federal prosecutors 
may not use property fraud statutes to “set[ ] standards 
of disclosure and good government for local and state 
officials.” McNally, 483 U. S., at 360, 107 S. Ct. 2875, 
97_L. Ed. 2d 292; see supra, at 7. Much of 
governance [***21] involves (as it did here) regulatory 
choice. If U. S. Attorneys could prosecute as property 
fraud every lie a state or local official tells in making 
such a decision, the result would be—as Cleveland 
recognized—“a sweeping expansion of federal criminal 
jurisdiction.” 531 U. S., at 24, 121 S. Ct. 365, 148 L. Ed. 
2d 221. And if those prosecutors could end-run 
Cleveland just by pointing to the regulation’s incidental 
costs, the same ballooning of federal power would 
follow. In effect, the Federal Government could use the 
criminal law to enforce (its view of ) integrity in broad 
swaths of state and local policymaking. The property 
fraud statutes do not countenance that outcome. HN10[ 
Fi) They do not “proscribe[ ] schemes to defraud 
citizens of their intangible rights to honest and impartial 
government.” McNally, 483 _U. S., at 355, 107 _S. Ct. 
2875, 97 L. Ed. 20 292; see supra, at 7. They bar only 
schemes for obtaining property. 


As Kelly’s own lawyer acknowledged, this case involves 
an “abuse of power.” Tr. of Oral Arg. 19. For no reason 
other than political payback, Baroni and Kelly used 
deception to reduce Fort Lee’s access lanes to the 
George Washington Bridge—and thereby jeopardized 
the safety of the town’s residents. HN11[¥] But not 
every corrupt act by state or local officials is a federal 
crime. Because the scheme here [***22] did not aim to 
obtain money or property, Baroni and Kelly could not 
have violated the federal-program fraud or wire fraud 
laws. We therefore reverse the judgment of the Court of 
Appeals and remand the case for further proceedings 
consistent with this opinion. 
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It is so ordered. 
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Core Terms 


authorization, exceeds, database, accessing, obtain 
information, license-plate, law enforcement, entitlement, 
violations, purposes, clauses, log, property law, 
circumstances, Folder, limits, computer system, misuse, 
refers, improper purpose, entitled to use, Black’s Law, 
interpreting, permission, files, pull, statutory history, 
computer access, intentionally, restrictions 


Case Summary 


Overview 


HOLDINGS: [1]-78 U.S.C.S. § 1030(e)(6) covered those 
who obtained information from particular areas in the 
computer, such as files, folders, or databases, to which 
their computer access did not extend. It did not cover 
those who had improper motives for obtaining 
information that was otherwise available to them; [2]- 
Since the parties agreed that a police officer was 
allowed to use the system to retrieve license-plate 


information, he did not exceed authorized access to the 
database, as the Computer Fraud and Abuse Act of 
1986 defined that phrase, even though he had obtained 
information from the database for an improper purpose. 


Outcome 
Judgment reversed; case remanded. 6-3 decision; 1 
dissent. 


LexisNexis® Headnotes 


Computer & Internet Law > Criminal 
Offenses > Computer Fraud & Abuse Act 


Criminal Law & Procedure > ... > Fraud > Computer 
Fraud > Elements 


HN1[% Criminal Offenses, Computer Fraud & 
Abuse Act 


The Computer Fraud and Abuse Act of 1986 makes it 
illegal to access a computer with authorization and to 
use such access to obtain or alter information in the 
computer that the accesser is not entitled so to obtain or 
alter. 


Business & Corporate Compliance > ... > Computer 
& Internet Law > Criminal Offenses > Data Crimes & 
Fraud 


Computer & Internet Law > Criminal 
Offenses > Computer Fraud & Abuse Act 


HN2{a&] Criminal Offenses, Data Crimes & Fraud 


18 _U.S.C.S. § 1030(e)(6) covers those who obtain 
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information from particular areas in the computer, such 
as files, folders, or databases, to which their computer 
access does not extend. It does not cover those who 
have improper motives for obtaining information that is 
otherwise available to them. 


Business & Corporate Compliance > ... > Computer 
& Internet Law > Criminal Offenses > Data Crimes & 
Fraud 


Computer & Internet Law > Criminal 
Offenses > Computer Fraud & Abuse Act 


Criminal Law & Procedure > Criminal 
Offenses > Computer Crimes 


Criminal Law & Procedure > ... > Fraud > Computer 
Fraud > Elements 


HN3{ xe] Criminal Offenses, Data Crimes & Fraud 


The Computer Fraud and Abuse Act of 1986 subjects to 
criminal liability anyone who intentionally accesses a 
computer without authorization or exceeds authorized 
access, and thereby obtains computer information. 78 
U.S.C.S. § 1030(a)(2). It defines the term "exceeds 
authorized access" to mean to access a computer with 
authorization and to use such access to obtain or alter 
information in the computer that the accesser is not 


entitled so to obtain or alter. 78 U.S.C.S. § 1030(e)(6). 


Business & Corporate Compliance > ... > Computer 
& Internet Law > Criminal Offenses > Data Crimes & 
Fraud 


Computer & Internet Law > Criminal 
Offenses > Computer Fraud & Abuse Act 


Criminal Law & Procedure > ... > Fraud > Computer 
Fraud > Elements 


Computer & Internet Law > Civil Actions > Damages 


Criminal Law & Procedure > ... > Fraud > Computer 
Fraud > Penalties 


HN4jx&] Criminal Offenses, Data Crimes & Fraud 


Those who violate 78 U.S.C.S._§ 1030(a)(2) face 


penalties ranging from fines and misdemeanor 
sentences to imprisonment for up to 10 years. 78 


lal 


U.S.C.S. § § 1030(c)(2). They also risk civil liability 
under the Computer Fraud and Abuse Act of 1986 


(CFAA)’s private cause of action, which allows persons 
suffering damage or loss from CFAA violations to sue 
for money damages and equitable relief. 78 U.S.C.S. § 


1030(q). 


Computer & Internet Law > Criminal 
Offenses > Computer Fraud & Abuse Act 


Governments > Legislation > Interpretation 


HN5{el Criminal Offenses, Computer Fraud & 
Abuse Act 


As used in 78 U.S.C.S. § 1030(e)(6), the phrase "is not 


entitled so to obtain" is best read to refer to information 
that a person is not entitled to obtain by using a 
computer that he is authorized to access. 


Governments > Legislation > Interpretation 
HNé6ja] Legislation, Interpretation 


Common-law_ principles should be imported into 
statutory text only when Congress employs a common- 
law term, not when Congress has outlined an offense 
analogous to a common-law crime without using 
common-law terms. 


Computer & Internet Law > Criminal 
Offenses > Computer Fraud & Abuse Act 


HN7{l Criminal Offenses, Computer Fraud & 
Abuse Act 


The Computer Fraud and Abuse Act of 1986 is 
concerned with what a person does on a computer; it 
does not excuse hacking into an electronic personnel 
file if the hacker could have walked down the hall to pick 
up a physical copy. 


Computer & Internet Law > Criminal 
Offenses > Computer Fraud & Abuse Act 


HN6{ ee Criminal Offenses, Computer Fraud & 
Abuse Act 
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The "so" clarification in 78 U.S.C.S. § 1030/(e)(6) is 


significant because it underscores that one kind of 
entitlement to information counts: the right to access the 
information by using a computer. 


Computer & Internet Law > Criminal 
Offenses > Computer Fraud & Abuse Act 


Criminal Law & Procedure > ... > Fraud > Computer 
Fraud > Elements 


HN] Criminal Offenses, Computer Fraud & 
Abuse Act 


The Computer Fraud and Abuse Act of 1986 does not 
refer to information that the accesser is not entitled to 
obtain. It refers to information that the accesser is not 
entitled so to obtain. 78 U.S.C.S. § 1030/(e)(6). The 
word entitled, then, does not stand alone, inviting the 
reader to consider the full scope of the accesser’s 
entitlement to information. The modifying phrase “so to 
obtain” directs the reader to consider a specific limitation 
on the accesser’s entitlement: his entitlement to obtain 
the information in the manner previously stated. 


Governments > Legislation > Interpretation 
HN10{%| Legislation, Interpretation 


When a statute includes an explicit definition of a term, 
the court must follow that definition, even if it varies from 
a term’s ordinary meaning. 


Computer & Internet Law > Criminal 
Offenses > Computer Fraud & Abuse Act 


Governments > Legislation > Interpretation 


HN11[x% Criminal Offenses, Computer Fraud & 
Abuse Act 


When interpreting statutes, courts take note of terms 
that carry technical meanings. Access is one such term, 
long carrying a well established meaning in the 
computational sense: a meaning that matters when 
interpreting a statute about computers. In the computing 
context, access references the act of entering a 
computer system itself or a particular part of a computer 
system, such as files, folders, or databases. It is thus 
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consistent with that meaning to equate exceeding 
authorized access under 78 U.S.C.S. § 1030(e)(6) with 
the act of entering a part of the system to which a 
computer user lacks access privileges. 


Governments > Legislation > Interpretation 
HN12;%] Legislation, Interpretation 


When a statute is addressing a technical subject, a 
specialized meaning is to be expected. 


Computer & Internet Law > Criminal 
Offenses > Computer Fraud & Abuse Act 


Criminal Law & Procedure > ... > Fraud > Computer 
Fraud > Elements 


HN13{%] Criminal Offenses, Computer Fraud & 
Abuse Act 


The "without authorization" and "exceeds authorized 
access" clauses of 78 U.S.C.S. § 1030(a)(2) specify two 
distinct ways of obtaining information unlawfully. First, 
an individual violates the provision when he accesses a 
computer without authorization. Second, an individual 
violates the provision when he exceeds authorized 
access by accessing a computer with authorization and 
then obtaining information he is not entitled so to obtain. 


18 U.S.C.S. § 1030(a)(2), (e)(6). 


Computer & Internet Law > Criminal 
Offenses > Computer Fraud & Abuse Act 


HN14{ Criminal Offenses, Computer Fraud & 
Abuse Act 


Damage, 78 U.S.C.S. § 1030(e)(8) provides, means any 
impairment to the integrity or availability of data, a 


program, a system, or information. The term loss 
likewise relates to costs caused by harm to computer 
data, programs, systems, or information services. 78 
U.S.C.S._§ 1030(e)(11). The statutory definitions of 
damage and loss thus focus on technological harms, 
such as the corruption of files, of the type unauthorized 
users cause to computer systems and data. 


Page 4 of 18 


2021 U.S. LEXIS 2843, *1 


Governments > Legislation > Interpretation 
HN15|%] Legislation, Interpretation 


When Congress amends legislation, courts must 
presume it intends the change to have real and 
substantial effect. 


Business & Corporate Compliance > ... > Computer 
& Internet Law > Criminal Offenses > Data Crimes & 
Fraud 


Computer & Internet Law > Criminal 
Offenses > Computer Fraud & Abuse Act 


Criminal Law & Procedure > ... > Fraud > Computer 
Fraud > Elements 


HN16[%| Criminal Offenses, Data Crimes & Fraud 


Under 18 U.S.C.S. § 1030(e)(6) of the Computer Fraud 


and Abuse Act of 1986, an_ individual exceeds 
authorized access when he accesses a computer with 
authorization but then obtains information located in 
particular areas of the computer, such as files, folders, 
or databases, that are off limits to him. 


Syllabus 


Former Georgia police sergeant Nathan Van Buren 
used his patrol-car computer to access a law 
enforcement database to retrieve information about a 
particular license plate number in exchange for money. 
Although Van Buren used his own, valid credentials to 
perform the search, his conduct violated a department 
policy against obtaining database information for non- 
law-enforcement purposes. Unbeknownst to Van 
Buren, his actions were part of a Federal Bureau of 
Investigation sting operation. Van Buren was charged 
with a felony violation of the Computer Fraud and Abuse 
Act of 1986 (CFAA), which subjects to criminal liability 
anyone who “intentionally accesses a computer without 
authorization or exceeds authorized access.” 78 U. S. 
C._§1030/(a)(2). The term “exceeds authorized access” 
is defined to mean “to access a computer with 
authorization and to use such access to obtain or alter 
information in the computer that the accesser is not 
entitled so to obtain or alter.” §7030/(e)(6). A jury 
convicted Van Buren, and the District Court sentenced 
him to 18 months in prison. Van Buren appealed to the 
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Eleventh Circuit, arguing that the “exceeds authorized 
access” clause [*2] applies only to those who obtain 
information to which their computer access does not 
extend, not to those who misuse access that they 
otherwise have. Consistent with Eleventh Circuit 
precedent, the panel held that Van Buren had violated 
the CFAA. 


Held: An individual “exceeds authorized access” when 
he accesses a computer with authorization but then 
obtains information located in particular areas of the 
computer—such as files, folders, or databases—that are 
off-limits to him. Pp. 5-20. 


(a) (1) The parties agree that Van Buren “access[ed] a 
computer with authorization” and “obtain[ed] 
information in the computer.” They dispute whether Van 
Buren was “entitled so to obtain” that information. Van 
Buren contends that the word “so” serves as a term of 
reference and that the disputed phrase thus asks 
whether one has the right, in “the same manner as has 
been stated,” to obtain the relevant information. Black’s 
Law Dictionary 1246. He also notes that the only 
manner of obtaining information already stated in the 
definitional provision is by a computer one is authorized 
to access. Thus, he continues, the phrase “is not 
entitled so to obtain” plainly refers to information one is 
not allowed [*3] to obtain by using a computer that he is 
authorized to access. The Government argues that “so” 
sweeps more broadly, reading the phrase “is not entitled 
so to obtain” to refer to information one was not allowed 
to obtain in the particular manner or circumstances in 
which he obtained it. And the manner or circumstances 
in which one has a right to obtain information, the 
Government says, are defined by any “specifically and 
explicitly” communicated limits on one’s right to access 
information. Van Buren’s account of “so” best aligns 
with the term’s plain meaning as a term of reference, as 
further reflected by other federal statutes that use “so” 
the same way. Pp. 5-8. 


(2) The Government contends that Van Buren’s reading 
renders the word “so” superfluous. “So” makes a 
valuable contribution, the Government insists, only if it 
incorporates all of the circumstances that might qualify a 
person’s right to obtain information. The Court disagrees 
because without “so,” the statute could be read to 
incorporate all kinds of limitations on one’s entitlement 
to information. Pp. 8-9. 


(3) The dissent accepts Van Buren’s definition of “so,” 
but would arrive at the Government's result by way of 
the word [*4] “entitled.” According to the dissent, the 


Page 5 of 18 


2021 U.S. LEXIS 2843, *4 


term “entitled” demands a “circumstance dependent” 
analysis of whether access was proper. But the word 
“entitled” is modified by the phrase “so to obtain.” That 
phrase in turn directs the reader to consider a specific 
limitation on the accesser’s entitlement: his entitlement 
to obtain the information “in the manner previously 
Stated.” And as already explained, the manner 
previously stated is using a computer one is authorized 
to access. To arrive at its interpretation, the dissent 
must write the word “so” out of the statute. Pp. 9-10. 


(4) The Government contends that in “common 
parlance,” the phrase “exceeds authorized access” 
would be understood to mean that Van Buren 
“exceedi[ed] his authorized access” to the law 
enforcement database when he obtained license-plate 
information for personal purposes. The relevant 
question, however, is not whether Van Buren exceeded 
his authorized access but whether he exceeded his 
authorized access as the CFAA defines that phrase. For 
reasons given elsewhere, he did not. Nor is it contrary to 
the meaning of the defined term to equate “exceed[ing] 
authorized access” with the act of entering a part of the 
system [*5] to which a computer user lacks access 
privileges. Pp. 11-12. 


(b) The statute’s structure further cuts against the 
Government's position. Subsection (a)(2) specifies two 
distinct ways of obtaining information unlawfully—first, 
when an individual “accesses a computer without 
authorization,” §7030(a)(2), and second, when an 
individual “exceeds authorized access” by accessing a 
computer “with authorization” and then obtaining 
information he is “not entitled so to _ obtain,” 
§§1030/(a)(2), (e)(6). Yan Buren contends that the 
“without authorization” clause protects computers 
themselves from outside hackers, while the “exceeds 
authorized access” clause provides complementary 
protection for certain information within computers by 
targeting so-called inside hackers. Under Van Buren’s 
reading, liability under both clauses stems from a gates- 
up-or-down inquiry—one either can or cannot access a 
computer system, and one either can or cannot access 
certain areas within the system. This treats the clauses 
consistently and aligns with the computer-context 
understanding of access as entry. By contrast, the 
Government proposes to read the first phrase “without 
authorization” as a gates-up-or-down inquiry and the 
second phrase “exceeds authorized access” [*6] as 


“ 


dependent on the circumstances—a reading 
inconsistent with subsection (a)(2)s design and 
structure. The Government's’ reading leaves 


unanswered why the statute would prohibit accessing 
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computer information, but not the computer itself, for an 
improper purpose. 


Another structural problem for the Government: 
§1030(a)(2) also gives rise to civil liability, $7030(Q), 
with the statute defining “damage” and “loss” to specify 
what a plaintiff in a civil suit can recover. §§7030(e)/(8), 
(11). Both terms focus on technological harms to 
computer data or systems. Such provisions make sense 
in a scheme aimed at avoiding the ordinary 
consequences of hacking but are ill fitted to remediating 
“misuse” of sensitive information that employees 
permissibly access using their computers. Pp. 12-16. 


(c) The Government's claims that precedent and 
statutory history support its interpretation are easily 
dispatched. This Court’s decision in Musacchio_v. 
United States, 577 U. S. 237, 136_S. Ct. 709, 193 L. 
Ed. 2d 639, did not address the issue here, and the 
Court is not bound to follow any dicta in the case. As for 
statutory history, the Government claims that the 
original 1984 Act’s precursor to the “exceeds authorized 
access” language—which covered any person who, 
“having accessed a computer with authorization, uses 
the opportunity [*7] such access provides for purposes 
to which such authorization does not extend’—supports 
its reading. But that Congress removed any reference to 
“purpose” in the CFAA cuts against reading the statute 
to cover purpose-based limitations. Pp. 16-17. 


(d) The Government's interpretation of the “exceeds 
authorized access” clause would attach criminal 
penalties to a breathtaking amount of commonplace 
computer activity. For instance, employers commonly 
state that computers and electronic devices can be 
used only for business purposes. On the Government’s 
reading, an employee who sends a personal e-mail or 
reads the news using a work computer has violated the 
CFAA. The Government speculates that other 
provisions might limit its prosecutorial power, but its 
charging practice and policy indicate otherwise. The 
Government's approach would also inject arbitrariness 
into the assessment of criminal liability, because 
whether conduct like Van Buren’s violated the CFAA 
would depend on how an employer phrased the policy 
violated (as a “use” restriction or an “access” restriction). 
Pp. 17-20. 


940 F. 3d 1192, reversed and remanded. 


Counsel: Jeffrey L. Fisher argued the cause for 
petitioner. 


Page 6 of 18 


2021 U.S. LEXIS 2843, *7 


Elizabeth B. Prelogar argued the cause for 
respondent. 


Judges: Barrett, J., delivered the opinion of the Court, 
in which Breyer, Sotomayor, Kagan, Gorsuch, [*8] and 
Kavanaugh, Ju., joined. Thomas, J., filed a dissenting 
opinion, in which Roberts, C. J., and Alito, J., joined. 


Opinion by: BARRETT 


Opinion 


JUSTICE BARRETT delivered the opinion of the Court. 


Nathan Van Buren, a former police sergeant, ran a 
license-plate search in a law enforcement computer 
database in exchange for money. Van Buren’s conduct 
plainly flouted his department’s policy, which authorized 
him to obtain database information only for law 
enforcement purposes. HN1*] We must decide 
whether Van Buren also violated the Computer Fraud 
and Abuse Act of 1986 (CFAA), which makes it illegal 
“to access a computer with authorization and to use 
such access to obtain or alter information in the 
computer that the accesser is not entitled so to obtain or 
alter.” 


He did not. HNAF| This provision covers those who 
obtain information from particular areas in the 
computer—such as files, folders, or databases—to 
which their computer access does not extend. It does 
not cover those who, like Van Buren, have improper 
motives for obtaining information that is otherwise 
available to them. 


| 
A 


Technological advances at the dawn of the 1980s 
brought computers to schools, offices, and homes 
across the Nation. But as the public and private sectors 
harnessed the power of computing [*9] for 
improvement and innovation, so-called hackers hatched 
ways to coopt computers for illegal ends. After a series 
of highly publicized hackings captured the public’s 
attention, it became clear that traditional theft and 
trespass statutes were ill suited to address cybercrimes 
that did not deprive computer owners of property in the 
traditional sense. See Kerr, Cybercrime’s Scope: 
Interpreting “Access” and “Authorization” in Computer 
Misuse Statutes, 78 N. Y. U. L. Rev. 1596, 1605-1613 


18a 


(2003). 


Congress, following the lead of several States, 
responded by enacting the first federal computer-crime 
statute as part of the Comprehensive Crime Control Act 
of 1984. §2102(a), 98 Stat. 2190-2192. A few years 
later, Congress passed the CFAA, which included the 
provisions at issue in this case. HNI#] The Act 
subjects to criminal liability anyone who “intentionally 
accesses a computer without authorization or exceeds 
authorized access,” and thereby obtains computer 
information. 78 U. S. C. §1030(a)(2). It defines the term 
“exceeds authorized access” to mean “to access a 
computer with authorization and to use such access to 
obtain or alter information in the computer that the 
accesser is not entitled so to obtain or alter.” 


§1030(e)(6). 


Initially, subsection (a)(2)’s prohibition barred accessing 
only certain financial information. It has since expanded 
to cover any [*10] information from any computer “used 
in or affecting interstate or foreign commerce or 


communication.” §7030/(e)(2)(B). As a_ result, the 
prohibition now = applies—at a minimum—to all 


information from all computers that connect to the 


Internet. §§1030/(a)(2)(C), (e)(2)(B). 


HN4A# Those who violate §7030/(a)(2) face penalties 
ranging from fines and misdemeanor sentences to 
imprisonment for up to 10 years. §7030(c)(2). They also 
risk civil liability under the CFAA’s private cause of 
action, which allows persons suffering “damage” or 
“loss” from CFAA violations to sue for money damages 
and equitable relief. §7030/(q). 


B 


This case stems from Van Buren’'s time as a police 
sergeant in Georgia. In the course of his duties, Van 
Buren crossed paths with a man named Andrew Albo. 
The deputy chief of Van Buren’s department 
considered Albo to be “very volatile” and warned officers 
in the department to deal with him carefully. 
Notwithstanding that warning, Van Buren developed a 
friendly relationship with Albo. Or so Van Buren thought 
when he went to Albo to ask for a personal loan. 
Unbeknownst to Van Buren, Albo secretly recorded that 
request and took it to the local sheriff ’s office, where he 
complained that Van Buren had sought to “shake him 
down” for cash. 


The taped conversation [*11] made its way to the 
Federal Bureau of Investigation (FBI), which devised an 
operation to see how far Van Buren would go for 
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money. The steps were straightforward: Albo would ask 
Van _ Buren to search the state law enforcement 
computer database for a license plate purportedly 
belonging to a woman whom Albo had met at a local 
strip club. Albo, no stranger to legal troubles, would tell 
Van Buren that he wanted to ensure that the woman 
was not in fact an undercover officer. In return for the 
search, Albo would pay Van Buren around $5,000. 


Things went according to plan. Van Buren used his 
patrol-car computer to access the law enforcement 
database with his valid credentials. He searched the 
database for the license plate that Albo had provided. 
After obtaining the FBl-created license-plate entry, Van 
Buren told Albo that he had information to share. 


The Federal Government then charged Van Buren with 
a felony violation of the CFAA on the ground that 
running the license plate for Albo violated the “exceeds 
authorized access” clause of 18 U. S. C. §1030(a)(2). | 
The trial evidence showed that Van Buren had been 
trained not to use the law enforcement database for “an 
improper purpose,” defined as “any personal use.” 
App. [*12] 17. Van Buren therefore knew that the 
search breached department policy. And according to 
the Government, that violation of department policy also 
violated the CFAA. Consistent with that position, the 
Government told the jury that Van Buren’s access of 
the database “for a non[- jlaw[-Jenforcement purpose” 
violated the CFAA “concept” against “using” a computer 
network in a way contrary to “what your job or policy 
prohibits.” /d., at 39. The jury convicted Van Buren, and 
the District Court sentenced him to 18 months in prison. 


Van Buren appealed to the Eleventh Circuit, arguing 
that the “exceeds authorized access” clause applies 
only to those who obtain information to which their 
computer access does not extend, not to those who 
misuse access that they otherwise have. While several 
Circuits see the clause Van Buren’s way, the Eleventh 
Circuit is among those that have taken a broader view. @ 


| Van Buren also was charged with and convicted of honest- 
services wire fraud. In a separate holding not at issue here, 
the United States Court of Appeals for the Eleventh Circuit 
vacated Van Buren’s honest-services fraud conviction as 
contrary to this Court’s decision in McDonnell _v. United 
States, 579 U. S. 550, 136 S. Ct. 2355, 195 L. Ed. 2d 639 


(2016). 


2Compare Royal Truck & Trailer Sales & Serv., Inc. v. Kraft, 


Consistent with its Circuit precedent, the panel held that 
Van Buren had violated the CFAA by accessing the law 
enforcement database for an “inappropriate reason.” 
940 F. 3d 1192, 1208 (2019). We granted certiorari to 
resolve the split in authority regarding the scope of 
liability under the CFAA’s “exceeds authorized 
access” [*13] clause. 590 U.S. (2020). 


II 
A 
{ 


Both Van Buren and the Government raise a host of 
policy arguments to support their respective 
interpretations. But we start where we always do: with 
the text of the statute. Here, the most relevant text is the 
phrase “exceeds authorized access,” which means “to 
access a computer with authorization and to use such 
access to obtain . . . information in the computer that the 
accesser is not entitled so to obtain.” §7030(e)(6). 


The parties agree that Van Buren “access[ed] a 
computer with authorization” when he used his patrol- 
car computer and valid credentials to log into the law 
enforcement database. They also agree that Van Buren 
“obtain[ed] . . . information in the computer’ when he 
acquired the license-plate record for Albo. The dispute 
is whether Van Buren was “entitled so to obtain” the 
record. 


“Entitle’ means “to give . . . a title, right, or claim to 
something.” Random House Dictionary of the English 
Language 649 (2d ed. 1987). See also Black’s Law 
Dictionary 477 (5th ed. 1979) (“to give a right or legal 
title to”). The parties agree that Van Buren had been 
given the right to acquire license-plate information—that 
is, he was “entitled to obtain” it—from the law 
enforcement computer [*14] database. But was Van 
Buren “entitled so to obtain” the  license-plate 
information, as the statute requires? 


Van Buren says yes. He notes that “so,” as used in this 
statute, serves as a term of reference that recalls “the 
same manner as has been stated’ or “the way or 
manner described.” Black’s Law Dictionary, at 1246; 15 
Oxford English Dictionary 887 (2d ed. 1989). The 


Miller, 687 F. 3d 199 (CA4 2012); United States v. Nosal, 676 
F. 3d_854 (CAQ9 2012) (en banc), with United States v. 
Rodriguez, 628 F. 3d_1258 (CA11 2010); United States v. 
John, 597 F. 3d 263 (CA5 2010); Int'l Airport Cirs., L.L.C. v. 


974 F. 3d_756 (CA6 2020); United States v. Valle, 807 F. 3d 


Citrin, 440 F. 3d 418 (CA7 2006); EF Cultural Travel BV v. 
Explorica, Inc., 274 F. 3d 577 (CA1 2001). 


508 (CA2 2015); WEC Carolina Energy Solutions LLC v. 
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disputed phrase “entitled so to obtain” thus asks 
whether one has the right, in “the same manner as has 
been stated,” to obtain the relevant information. And the 
only manner of obtaining information already stated in 
the definitional provision is “via a computer [one] is 
otherwise authorized to access.” Reply Brief 3. Putting 
that together, Van Buren contends that the disputed 
phrase—“is not entitled so to obtain’—plainly refers to 
information one is not allowed to obtain by using a 
computer that he is authorized to access. On this 
reading, if a person has access to information stored in 
a computer—e.g., in “Folder Y,” from which the person 
could permissibly pull information—then he does not 
violate the CFAA by obtaining such_ information, 
regardless of whether he pulled the information for a 
prohibited purpose. But if[*15] the information is 
instead located in prohibited “Folder X,” to which the 
person lacks access, he violates the CFAA by obtaining 
such information. 


The Government agrees that the statute uses “so” in the 
word’s term-of-reference sense, but it argues that “so” 
sweeps more broadly. It reads the phrase “is not entitled 
so to obtain” to refer to information one was not allowed 
to obtain in the particular manner or circumstances in 
which he obtained it. The manner or circumstances in 
which one has a right to obtain information, the 
Government says, are defined by any “specifically and 
explicitly” communicated limits on one’s right to access 
information. Brief for United States 19. As the 
Government sees it, an employee might lawfully pull 
information from Folder Y in the morning for a 
permissible purpose—say, to prepare for a business 
meeting—but unlawfully pull the same information from 
Folder Y in the afternoon for a prohibited purpose—say, 
to help draft a resume to submit to a competitor 
employer. 


The Government's interpretation has surface appeal but 
proves to be a sleight of hand. While highlighting that 
so” refers to a “manner or circumstance,” the 
Government simultaneously ignores [*16] the 
definition’s further instruction that such manner or 
circumstance already will “ha[ve] been stated,” 
“asserted,” or “described.” /d., at 18 (quoting Black’s 
Law Dictionary, at 1246; 15 Oxford English Dictionary, 
at 887). Under the Government's approach, the relevant 
circumstance—the one rendering a person’s conduct 
illegal—is not identified earlier in the statute. Instead, 
“so” captures any circumstance-based limit appearing 
anywhere—in the United States Code, a siate statute, 
a private agreement, or anywhere else. And while the 
Government tries to cabin its interpretation by 
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suggesting that any such limit must be “specifically and 
explicitly” stated, “express,” and “inherent in the 
authorization itself,” the Government does not identify 
any textual basis for these guardrails. Brief for United 
States 19; Tr. of Oral Arg. 41. 


Van_Buren's account of “so’—namely, that “so 
references the previously stated “manner or 
circumstance” in the text of ¢7030/(e)(6) itself—is more 
plausible than the Government's. “So” is not a free- 
floating term that provides a hook for any limitation 
Stated anywhere. It refers to a stated, identifiable 
proposition from the “preceding” text; indeed, “so” 
typically [*17] “[rlepresent[s]” a “word or phrase already 
employed,” thereby avoiding the need for repetition. 15 
Oxford English Dictionary, at 887; see Webster’s Third 
New International Dictionary 2160 (1986) (so “often 
used as a Substitute . . . to express the idea of a 
preceding phrase”). Myriad federal statutes illustrate this 
ordinary usage. ° HN5#] We agree with Van Buren: 
The phrase “is not entitled so to obtain” is best read to 
refer to information that a person is not entitled to obtain 
by using a computer that he is authorized to access. * 


“ 


3See, eg., 7 U. S.C. §171(8) (authorizing Secretary of 
Agriculture “[t]o sell guayule or rubber processed from guayule 
and to use funds so obtained in replanting and maintaining an 
area”); 178 U. S. C. §648 (any person responsible for “safe- 
keeping of the public moneys” who “loans, uses, or converts to 
his own use . . . any portion of the public moneys . . . is guilty 
of embezzlement of the money so loaned, used, converted, 
deposited, or exchanged”); §7763 (“[W]hoever embezzles, 
steals, [or] knowingly converts to his use” money or property 
“belonging to any Indian tribal organization,” or “[w]hoever, 
knowing any such moneys . . . or other property to have been 
so embezzled, stolen, [or] converted . . . retains the same with 
intent to convert it to his use,” is subject to punishment); $7708 
(‘(W]hoever steals, takes, or abstracts, or by fraud or 
deception obtains, or attempts so to obtain,” parcels of mail is 
subject to punishment). 


4The dissent criticizes this interpretation as inconsistent with 
“pasic principles of property law,” and in particular the “familiar 
rule that an entitlement to use another person’s property is 
circumstance specific.” Post, at 4-5 (opinion of THOMas, J.). 
HN6[{] But common-law principles “should be imported into 
statutory text only when Congress employs a common-law 
term’—not when Congress has outlined an_ offense 
“analogous to a common-law crime without using common-law 
terms.” Carter v. United States, 530 U. S. 255, 265, 120 S. 
Ct. 2159, 147 L. Ed. 2d 203 (2000) (emphasis deleted). 
Relying on the common law is particularly ill advised here 
because it was the failure of pre-existing law to capture 
computer crime that helped spur Congress to enact the CFAA. 
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2 


The Government’s primary counterargument is that Van 
Buren’s reading renders the word “so” superfluous. 
Recall the definition: “to access a computer with 
authorization and to use such access to obtain. . . 
information in the computer that the accesser is not 
entitled so to obtain.” §7030/(e)(6) (emphasis added). 
According to the Government, “so” adds nothing to the 
sentence if it refers solely to the earlier stated manner 
of obtaining the information through use of a computer 
one has accessed with authorization. What matters on 
Van Buren's reading, as the Government sees it, is 
simply that the person obtain information that he is not 
entitled to obtain—and [*18] that point could be made 
even if “so” were deleted. By contrast, the Government 
insists, “so” makes a valuable contribution if it 
incorporates all of the circumstances that might qualify a 
person’s right to obtain information. Because only its 
interpretation gives “so” work to do, the Government 
contends, the rule against superfluity means that its 
interpretation wins. See Republic of Sudan v. Harrison, 
587 U.S. ,____s- (2019) (slip op., at 10). 


But the canon does not help the Government because 
Van Burer’s reading does not render “so” superfluous. 
As Van Buren points out, without “so,” the statute would 
allow individuals to use their right to obtain information 
in nondigital form as a defense to CFAA liability. 
Consider, for example, a person who downloads 
restricted personnel files he is not entitled to obtain by 
using his computer. Such a person could argue that he 
was “entitled to obtain” the information if he had the right 
to access personnel files through another method (e.g., 
by requesting hard copies of the files from human 
resources). With “so,” the CFAA forecloses that theory 
of defense. HN7{*] The statute is concerned with what 
a person does on a computer; it does not excuse 
hacking into an electronic personnel file if the hacker 
could [*19] have walked down the hall to pick up a 
physical copy. 


HN&F] This clarification is significant because it 
underscores that one kind of entitlement to information 
counts: the right to access the information by using a 
computer. That can expand liability, as the above 
example shows. But it narrows liability too. Without the 
word “so,” the statute could be read to incorporate all 
kinds of limitations on one’s entitlement to information. 
The dissent’s take on the statute illustrates why. 


3 


See supra, at 2. 


188 


While the dissent accepts Van Buren’'s definition of 
“so,” it would arrive at the Government's result by way of 
the word “entitled.” One is “entitled” to do something, the 
dissent contends, only when “proper grounds” are in 
place. Post, at 3 (opinion of THOMAS, J.) (quoting Black’s 
Law Dictionary, at 477). Deciding whether a person was 
“entitled” to obtain information, the dissent continues, 
therefore demands a “circumstance dependent” analysis 
of whether access was proper. Post, at 3. This reading, 
like the Government's, would extend the statute’s reach 
to any circumstance-based limit appearing anywhere. 


The dissent’s approach to the word “entitled” fares fine 
in the abstract but poorly in context. HNOF] The 
statute [*20] does not refer to “information . . . that the 
accesser is not entitled to obtain.” It refers to 
“information . . . that the accesser is not entitled so to 
obtain.” 18 U. S. C. §1030(e)(6) (emphasis added). The 
word “entitled,” then, does not stand alone, inviting the 
reader to consider the full scope of the accesser’s 
entitlement to information. The modifying phrase “so to 
obtain” directs the reader to consider a specific limitation 
on the accesser’s entitlement: his entitlement to obtain 
the information “in the manner previously stated.” 
Supra, at 7. And as already explained, the manner 
previously stated is using a computer one is authorized 
to access. Thus, while giving lipservice to Van Buren's 
reading of “so,” the dissent, like the Government, 
declines to give “so” any limiting function. ° 


The dissent cannot have it both ways. The consequence 
of accepting Van Buren'’s reading of “so” is the 
narrowed scope of “entitled.” In fact, the dissent’s 
examples implicitly concede as much: They all omit the 
word “so,” thereby giving “entitled” its full sweep. See 
post, at 3-4. An approach that must rewrite the statute to 


work is even less persuasive than the Government's. 


4 


The Government falls back on what it describes [*21] 
as the “common parlance” meaning of the phrase 
“exceeds authorized access.” Brief for United States 
20-21. According to the Government, any ordinary 
speaker of the English language would think that Van 


5For the same reason, the dissent is incorrect when it 
contends that our interpretation reads the additional words 
“under any possible circumstance” into the statute. Post, at 3 
(emphasis deleted). Our reading instead interprets the phrase 
“so to obtain” to incorporate the single “circumstance” of 
permissible information access identified by the statute: 
obtaining the information by using one’s computer. 
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Buren “exceed[ed] his authorized access” to the law 
enforcement database when he obtained license-plate 
information for personal purposes. /d., at 21. The 
dissent, for its part, asserts that this point “settles” the 
case. Post, at 9. 


If the phrase “exceeds authorized access” were all we 
had to go on, the Government and the dissent might 
have a point. But both breeze by the CFAA’s explicit 
definition of the phrase “exceeds authorized access.” 
HN10}F] When “a statute includes an explicit definition” 
of a term, “we must follow that definition, even if it varies 
from a term’s ordinary meaning.” Tanzin v. Tanvir, 592 
U.S. 141 S. Ct. 486, 208 L. Ed. 2d 295, 301 
(2020) (internal quotation marks omitted). So the 
relevant question is not whether Van Buren exceeded 
his authorized access but whether he exceeded his 
authorized access as the CFAA defines that phrase. 
And as we have already explained, the statutory 
definition favors Van Buren’s reading. 


That reading, moreover, is perfectly consistent with the 
way that an “appropriately informed” speaker of 
the [*22] language would understand the meaning of 
“exceeds authorized access.” Nelson, What Is 
Textualism? 97 Va. L. Rev. 347, 354 (2005). HN11[#] 
When interpreting statutes, courts take note of terms 
that carry “technical meaning[s].” A. Scalia & B. Garner, 
Reading Law: The Interpretation of Legal Texts 73 
(2012). “Access” is one such term, long carrying a “well 
established” meaning in the “computational sense’—a 
meaning that matters when interpreting a statute about 
computers. American Heritage Dictionary 10 (3d ed. 
1992). In the computing context, “access” references 
the act of entering a computer “system itself ” or a 
particular “part of a computer system,” such as files, 
folders, or databases. © It is thus consistent with that 
meaning to equate “exceed[ing] authorized access” with 


64 Oxford English Dictionary 72 (2d ed. 1989) (“[tlo gain 
access to . . . data, etc., held in a computer or computer-based 
system, or the system itself ”); Random House Dictionary of 
the English Language 11 (2d ed. 1987) (“Computers. to locate 
(data) for transfer from one part of a computer system to 
another . . . ”); see also C. Sippl & R. Sippl, Computer 
Dictionary and Handbook 2 (3d ed. 1980) (“[c]oncerns the 
process of obtaining data from or placing data in storage”); 
Barnhart Dictionary of New English 2 (3d ed. 1990) (“to 
retrieve (data) from a computer storage unit or device .. . ”); 
Microsoft Computer Dictionary 12 (4th ed. 1999) (‘[t]o gain 
entry to memory in order to read or write data”); A Dictionary 
of Computing 5 (6th ed. 2008) (‘[t]o gain entry to data, a 
computer system, etc.”). 
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the act of entering a part of the system to which a 
computer user lacks access privileges. ” The 
Government and the dissent’s broader interpretation is 
neither the only possible nor even necessarily the most 
natural one. 


B 


While the statute’s language “spells trouble” for the 
Government's position, a “wider look at the statute’s 
structure gives us even more reason for pause.” Romag 


Fasteners, Inc. v. Fossil Group, Inc., 590 U. S. ; 
- 140 S. Ct. 1492, 206 L. Ed. 2d 672, 677 


(2020). 


The interplay between the “without [*23] authorization” 
and “exceeds authorized access” clauses of subsection 
(a)(2) is particularly probative. HN13{#]| Those clauses 
specify two distinct ways of obtaining information 
unlawfully. First, an individual violates the provision 
when he “accesses a computer without authorization.” 
§1030(a)(2). Second, an individual violates the provision 
when he “exceeds authorized access” by accessing a 
computer “with authorization” and then obtaining 
information he is “not entitled so to obtain.” 
§§1030(a)(2), (e)(6). Van Buren’s reading places the 
provision’s parts “into an harmonious whole.” Roberts v. 
Sea-Land Services, Inc., 566 U. S. 93, 100, 132 S. Ct. 
1350, 182 L. Ed. 2d 341 (2012) (internal quotation 


marks omitted). The Government's does not. 


“ 


Start with Van Buren’s view. The “without authorization” 
clause, Van Buren contends, protects computers 
themselves by targeting so-called outside hackers— 
those who “acces[s] a computer without any permission 
at all.” LVRC Holdings LLC v. Brekka, 581 F. 3d 1127, 
1133_(CA9 2009); see also Pulte Homes, Inc. _v. 
Laborers’ Int'l Union of North Am., 648 F.3d_295, 304 
(CA6 2011). Van Buren reads the “exceeds authorized 
access” clause to provide complementary protection for 


7The dissent makes the odd charge that our interpretation 
violates the “presumption against” reading a_ provision 
“contrary to the ordinary meaning of the term it defines.” Post, 
at 9. HN12{] But when a statute, like this one, is “addressing 
a... technical subject, a specialized meaning is to be 
expected.” Scalia, Reading Law, at 73. Consistent with that 
principle, our interpretation tracks the specialized meaning of 
“access” in the computer context. This reading is far from 
“repugnant to” the meaning of the phrase “exceeds 
authorized access,” post, at 9—unlike, say, a definitional 
provision directing that “the word dog is deemed to include all 
horses.” Scalia, supra, at 232, n. 29. 
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certain information within computers. It does so, Van 
Buren asserts, by targeting so-called inside hackers— 
those who access a computer with permission, but then 
“exceed the parameters of authorized access by 
entering an area of the computer to which [that] 
authorization does [*24] not extend.” United States v. 


Valle, 807 F. 3d 508, 524 (CA2 2015). 


Van Buren’'s account of subsection (a)(2) makes sense 
of the statutory structure because it treats the “without 
authorization” and “exceeds authorized access” clauses 
consistently. Under Van Buren’s reading, liability under 
both clauses stems from a gates-up-or-down inquiry— 
one either can or cannot access a computer system, 
and one either can or cannot access certain areas 
within the system. ® And reading both clauses to adopt a 
gates-up-or-down approach aligns with the computer- 
context understanding of access as entry. See supra, at 
11-12. 9 


By contrast, the Government's reading of the “exceeds 
authorized access” clause creates “inconsistenc[ies] 
with the design and structure” of subsection (a)(2). 
University_of Tex. Southwestern Medical Center v. 
Nassar, 570 U. S. 338, 353, 133 S. Ct. 2517, 186 L. Ed. 
2d 503 (2013). As discussed, the Government reads the 
“exceeds authorized access” clause to incorporate 
purpose-based limits contained in contracts and 
workplace policies. Yet the Government does not read 
such limits into the threshold question whether someone 


8For present purposes, we need not address whether this 
inquiry turns only on_ technological (or “code-based”) 
limitations on access, or instead also looks to limits contained 
in contracts or policies. Cf. Brief for Orin Kerr as Amicus 
Curiae 7 (urging adoption of code-based approach). 


° Van Buren’'s gates-up-or-down reading also aligns with the 
CFAA’s prohibition on password trafficking. See Tr. of Oral 
Arg. 33. Enacted alongside the “exceeds authorized access” 
definition in 1986, the password-trafficking provision bars the 
sale of “any password or similar information through which a 
computer may be accessed without authorization.” 
§1030(a)(6). The provision thus contemplates a “specific type 
of authorization—that is, authentication,” which turns on 
whether a user’s credentials allow him to proceed past a 
computer's access gate, rather than on other, scope-based 
restrictions. Bellia, A Code-Based Approach to Unauthorized 
Access Under the Computer Fraud and Abuse Act, 84 Geo. 
Wash. L. Rev. 1442, 1470 (2016); cf. A Dictionary of 
Computing, at 30 (defining “authorization” as a “process by 
which users, having completed an . . . authentication stage, 
gain or are denied access to particular resources based on 
their entitlement”). 
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uses a computer “without authorization’—even though 
similar purpose restrictions, like a rule against personal 
use, often govern one’s right to access a computer in 


the first place. See, e.g., Royal Truck & Trailer Sales & 
Serv., Inc. v. Kraft, 974 F. 3d_756, 757 (CA6 2020). 


Thus, the Government proposes to read the first phrase 
“without [*25] authorization” as a gates-up-or-down 
inquiry and the second phrase “exceeds authorized 
access” as one that depends on the circumstances. The 
Government does not explain why the statute would 
prohibit accessing computer information, but not the 
computer itself, for an improper purpose. 1° 


The Government’s position has another structural 
problem. Recall that violating ¢7030(a)(2), the provision 
under which Van Buren was charged, also gives rise to 
civil liability. See §7030(qg). Provisions defining 
“damage” and “loss” specify what a plaintiff in a civil suit 
can recover. “HN14,¥] [D]jamage,” the statute 
provides, means “any impairment to the integrity or 
availability of data, a program, a system, or information.” 
§1030(e)(8). The term “loss” likewise relates to costs 
caused by harm to computer data, programs, systems, 
or information services. §7030(e)(11). The statutory 
definitions of “damage” and “loss” thus focus on 
technological harms—such as the corruption of files—of 
the type unauthorized users cause to computer systems 
and data. Limiting “damage” and “loss” in this way 
makes sense in a scheme “aimed at preventing the 
typical consequences of hacking.” Royal Truck, 974 F. 
3d, at 760. The term’s definitions are ill fitted, however, 
to remediating [*26] “misuse” of sensitive information 
that employees may permissibly access using their 
computers. /bid. Van Buren’s situation is illustrative: His 


10 Unlike the Government, the dissent would read both clauses 
of subsection (a)(2) to require a _circumstance-specific 
analysis. Doing so, the dissent contends, would reflect that 
“[p]roperty law generally protects against both unlawful entry 
and unlawful use.” Post, at 7. This interpretation suffers from 
structural problems of its own. Consider the standard rule 
prohibiting the use of one’s work computer for personal 
purposes. Under the dissent’s approach, an employee’s 
computer access would be without authorization if he logged 
on to the computer with the purpose of obtaining a file for 
personal reasons. In that event, obtaining the file would not 
violate the “exceeds authorized access” clause, which applies 
only when one accesses a computer “with authorization.” 
§1030(e)(6) (emphasis added). The dissent’s reading would 
therefore leave the “exceeds authorized access” clause with 
no work to do much of the time—an outcome that Van 
Burer's interpretation (and, for that matter, the Government’s) 
avoids. 
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run of the license plate did not impair the “integrity or 
availability” of data, nor did it otherwise harm the 
database system itself. 


Cc 


Pivoting from text and structure, the Government claims 
that precedent and_ statutory history support its 
interpretation. These arguments are easily dispatched. 


As for precedent, the Government asserts that this 
Court’s decision in Musacchio v. United States, 577 U. 
S. 237, 136 _S. Ct. 709, 193 L. Ed. 2d 639 (2016), 
bolsters its reading. There, in addressing a question 
about the standard of review for instructional error, the 
Court described §7030/(a)(2) as prohibiting “(1) obtaining 
access without authorization; and (2) obtaining access 
with authorization but then using that access 
improperly.” /d., at 240. This paraphrase of the statute 
does not do much for the Government. As an _ initial 
matter, Musacchio did not address—much less resolve 
in the Government’s favor—the “point now at issue,” 
and we thus “are not bound to follow” any dicta in the 
case. Central Va. Community College v. Katz, 546 U. S. 
356, 363, 126 S. Ct. 990, 163 L. Ed. 2d 945 (2006). But 


in any event, Van Burer's interpretation, no less than 
the Government's, involves “using [one’s] access 
improperly.” It is plainly “improper” for one to use 
the [*27] opportunity his computer access provides to 
obtain prohibited information from within the computer. 


As for statutory history, the Government claims that the 
original 1984 Act supports its interpretation of the 
current version. In a precursor to the “exceeds 
authorized access” clause, the 1984 Act covered any 
person who, “having accessed a computer with 
authorization, uses the opportunity such access 
provides for purposes to which such authorization does 
not extend,” and thus expressly alluded to the purpose 
of an insider's computer access. 78 U.S. C. §1030/(a)(2) 
(1982 ed. Supp. Ill). According to the Government, this 
confirms that the amended CFAA—which makes no 
mention of purpose in defining “exceeds authorized 
access’—likewise covers insiders like Van Buren who 
use their computer access for an unauthorized purpose. 
11 The Government's argument gets things precisely 


11While the Government insists that Congress made this 
change “merely to clarify the language” of §7030/(a)(2), Brief 
for United States 28, the dissent has a different take. In the 
dissent’s telling, the 1986 amendment in fact “expand[ed]” the 
provision to reach “time and manner” restrictions on computer 
access—not just purpose-based ones. Post, at 10-11. The 


1d 


backward. “HN15[#] When Congress amends 
legislation, courts must presume it intends the change to 
have real and substantial effect.” Ross v. Blake, 578 U. 
S. 632, 641-642, 136 S. Ct. 1850, 195 L. Ed. 2d 117 
(2016) (internal quotation marks and brackets omitted). 
Congress’ choice to remove the statute’s reference to 
purpose thus cuts against reading the statute “to 
capture that very concept.” Brief for United States 22. 
The statutory [*28] history thus hurts rather than helps 
the Government's position. 


To top it all off, the Government's interpretation of the 
statute would attach criminal penalties to a breathtaking 
amount of commonplace computer activity. Van Buren 
frames the far-reaching consequences of the 
Government's reading as triggering the rule of lenity or 
constitutional avoidance. That is not how we see it: 
Because the text, context, and structure support Van 
Buren’s reading, neither of these canons is in play. Still, 
the fallout underscores the implausibility of the 
Government's interpretation. It is “extra icing on a cake 
already frosted.” Yates v. United States, 574 U.S. 528 


557, 135 S. Ct. 1074, 191 L. Ed. 2d 64 (2015) (KAGAN, 
J., dissenting). 


If the “exceeds authorized access” clause criminalizes 
every violation of a computer-use policy, then millions of 
otherwise law-abiding citizens are criminals. Take the 
workplace. Employers commonly state that computers 
and electronic devices can be used only for business 
purposes. So on the Government's reading of the 
statute, an employee who sends a personal e-mail or 
reads the news using her work computer has violated 
the CFAA. Or consider the Internet. Many websites, 
services, and databases—which provide “information” 
from “protected computer{[s],” [*29] §7030/(a)(2)(C)— 
authorize a user’s access only upon his agreement to 
follow specified terms of service. If the “exceeds 
authorized access” clause encompasses violations of 
circumstance-based access restrictions on employers’ 
computers, it is difficult to see why it would not also 
encompass violations of such restrictions on website 
providers’ computers. And indeed, numerous amici 
explain why the Government's reading of subsection 
(a)(2) would do just that—criminalize everything from 


dissent’s distinct explanation for why Congress removed 
§1030/(a)(2)’s reference to “purpose” requires accepting that 
the “exceeds authorized access” definition supports a 
circumstance-specific approach. We reject the dissent’s 
premise for the textual and structural reasons already 
discussed. 
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embellishing an _ online-dating profile to using a 
pseudonym on Facebook. See Brief for Orin Kerr as 
Amicus Curiae 10-11; Brief for Technology Companies 
as Amici Curiae 6, n. 3, 11; see also Brief for Reporters 
Committee for Freedom of the Press et al. as Amici 
Curiae 10-13 (journalism activity); Brief for Kyratso 
Karahalios et al. as Amici Curiae 11-17 (online civil- 
rights testing and research). 


In response to these points, the Government posits that 
other terms in the statute—specifically “authorization” 
and “use”—“may well” serve to cabin its prosecutorial 
power. Brief for United States 35; see Tr. of Oral Arg. 
38, 40, 58 (“instrumental” use; “individualized” and “fairly 
specific” authorization). Yet the Government stops far 
short of [*30] endorsing such limitations. Cf. Brief for 
United States 37 (concept of “authorization” “may not 
logically apply”); id., at 38 (“use’” might be read in a 
more “limited” fashion, even though it “often has a 
broader definition”); see also, e.g., post, at 11-12 (mens 
rea requirement “might” preclude liability in some 
cases). Nor does it cite any prior instance in which it has 
read the statute to contain such limitations—to the 
contrary, Van Buren cites instances where it hasn't. 
See Reply Brief 14-15, 17 (collecting cases); cf. Sandvig 
v. Barr, 451 F. Supp. 3d 73, 81-82 (DC 2020) 
(discussing Department of Justice testimony indicating 
that the Government could “bring a CFAA prosecution 
based’” on terms-of-service violations causing “de 
minimis harm”). If anything, the Government's current 
CFAA charging policy shows why Van_Buren's 
concerns are far from “hypothetical,” post, at 12: The 
policy instructs that federal prosecution “may not be 
warranted’—not that it would be prohibited—“if the 
defendant exceed[s] authorized access solely by 
violating an access restriction contained in a contractual 
agreement or term of service with an Internet service 
provider or website.” 1? And while the Government 
insists that the intent requirement serves [*31] as yet 
another safety valve, that requirement would do nothing 


12Memorandum from U. S. Atty. Gen. to U. S. Attys. & 
Assistant Attys. Gen. for the Crim. & Nat. Security Divs., 
Intake and Charging Policy for Computer Crime Matters 5 
(Sept. 11, 2014),  https:/Avww. — justice.gov/criminal- 
ccips/file/904941/download (emphasis added). Although the 
Government asserts that it has “[h]istorically” prosecuted only 
“core conduct” like Van Buren’s and not the commonplace 
violations that Van Buren fears, Brief for United States 40, 
the contrary examples Van Buren and his amici cite give 
reason to balk at that assurance. See Brief for Petitioner 32- 
33; Brief for Orin Kerr as Amicus Curiae 18-23; Brief for 
Technology Companies as Amici Curiae 11. 
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for those who intentionally use their computers in a way 
their “job or policy prohibits’-—for example, by checking 
sports scores or paying bills at work. App. 39. 


One final observation: The Government’s approach 
would inject arbitrariness into the assessment of 
criminal liability. The Government concedes, as it must, 
that the “exceeds authorized access” clause prohibits 
only unlawful information “access,” not downstream 
information “misus[e].’” Brief in Opposition 17 (statute 
does not cover “subsequen|t] misus[e of] information”). 
But the line between the two can be thin on the 
Government’s reading. Because purpose-based limits 
on access are often designed with an eye toward 
information misuse, they can be expressed as either 
access or use restrictions. For example, one police 
department might prohibit using a confidential database 


for a non-law-enforcement purpose (an access 
restriction), while another might prohibit using 
information from the database for a_ non-law- 


enforcement purpose (a use restriction). Conduct like 
Van Buren's can be characterized either way, and an 
employer might not [*32] see much difference between 
the two. On the Government's reading, however, the 
conduct would violate the CFAA only if the employer 
phrased the policy as an access restriction. An 
interpretation that stakes so much on a fine distinction 
controlled by the drafting practices of private parties is 
hard to sell as the most plausible. 


IV 


HN16{¥| In sum, an individual “exceeds authorized 
access” when he accesses a _ computer with 
authorization but then obtains information located in 
particular areas of the computer—such as files, folders, 
or databases—that are off limits to him. The parties 
agree that Van Buren accessed the law enforcement 
database system with authorization. The only question 
is whether Van Buren could use the system to retrieve 
license-plate information. Both sides agree that he 
could. Van Buren accordingly did not “excee[d] 
authorized access” to the database, as the CFAA 
defines that phrase, even though he_ obtained 
information from the database for an improper purpose. 
We therefore reverse the contrary judgment of the 
Eleventh Circuit and remand the case for further 
proceedings consistent with this opinion. 


It is so ordered. 


Dissent by: THOMAS 
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Dissent 


JUSTICE THOMAS, with whom THE CHIEF JUSTICE and 
JUSTICE [*33] ALITO join, dissenting. 


Both the common law and statutory law have long 
punished those who exceed the scope of consent when 
using property that belongs to others. A valet, for 
example, may take possession of a person’s car to park 
it, but he cannot take it for a joyride. The Computer 
Fraud and Abuse Act extends that principle to 
computers and information. The Act prohibits exceeding 
the scope of consent when using a computer that 
belongs to another person. Specifically, it punishes 
anyone who “intentionally accesses a computer without 
authorization or exceeds authorized access, and 
thereby obtains” information from that computer. 78 U. 


S.C. §1030(a)(2). 


As a police officer, Nathan Van Buren had permission 
to retrieve license-plate information from a government 
database, but only for law enforcement purposes. Van 
Buren disregarded this limitation when, in exchange for 
several thousand dollars, he used the database in an 
attempt to unmask a potential undercover officer. 


The question here is straightforward: Would an ordinary 
reader of the English language understand Van Buren 
to have “exceed[ed] authorized access” to the database 
when he used it under circumstances that were 
expressly forbidden? In my view, the answer is yes. The 
necessary [*34] precondition that permitted him to 
obtain that data was absent. 


The Court does not dispute that the phrase “exceeds 
authorized access” readily encompasses Van Buren's 
conduct. It notes, instead, that the statute includes a 
definition for that phrase and that “we must follow that 
definition, even if it varies from a term’s ordinary 
meaning.” Tanzin v. Tanvir, 592 U. S. 141 S. 
Ct. 486, 208 L. Ed. 2d 295, 301 (2020) (internal 
quotation marks omitted). The problem for the majority 
view, however, is that the text, ordinary principles of 
property law, and statutory history establish that the 
definitional provision is quite consistent with the term it 
defines. 


| 
A 


The Act defines “exceeds authorized access” as “to 
access a computer with authorization and to use such 
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access to obtain or alter information in the computer that 
the accesser is not entitled so to obtain or alter.” 
§1030/(e)(6). For purposes of this appeal, it is agreed 
that Van Buren was authorized to log into a government 
database and that he used his entry to obtain fake 
license-plate information from that database. | thus 
agree with the majority that this case turns on whether 
Van Buren was “entitled so to obtain” the fake license- 
plate information. | also agree that “so” asks whether 
Van Buren [*35] had a right to obtain that information 
through the means identified earlier in the definition: (1) 
accessing a computer with authorization and (2) using 
that access to obtain information in the computer. In 
other words, Van Buren’s conduct was legal only if he 
was entitled to obtain that specific license-plate 
information by using his admittedly authorized access to 
the database. 


He was not. A person is entitled to do something only if 
he has a “right” to do it. Black’s Law Dictionary 477 (5th 
ed. 1979); see also American Heritage Dictionary 437 
(def. 3a) (1981) (to “allow” or to “qualify”). Van Buren 
never had a “right” to use the computer to obtain the 
specific license-plate information. Everyone agrees that 
he obtained it for personal gain, not for a valid law 
enforcement purpose. And without a valid law 
enforcement purpose, he was forbidden to use the 
computer to obtain that information. 


B 


The majority postulates an alternative reading of this 
definitional provision: So long as a person is entitled to 
use a computer to obtain information in at least one 
circumstance, this statute does not apply even if the 
person obtains the data outside that circumstance. In 
effect, the majority [*36] reads the statute to apply only 
when a person is “not entitled [under any possible 
circumstance] so _ to _ obtain’ information. This 
interpretation is flawed for a number of reasons. 


1 


Foremost, that interpretation is contrary to the plain 
meaning of the text. Entitlements are necessarily 
circumstance dependent; a person is entitled to do 
something only when “proper grounds” or facts are in 
place. Black’s Law Dictionary, at 477. Focusing on the 
word “so,” the majority largely avoids analyzing the term 
“entitled,” concluding at the outset in a single sentence 
that Van Buren was entitled to obtain this license-plate 
information. Ante, at 5. But the plain meaning of 
“entitled” compels the opposite conclusion. Because 
Van Buren lacked a law enforcement purpose, the 
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“proper grounds” did not exist. He was not entitled to 
obtain the data when he did so. 


A few real-world scenarios illustrate the point. An 
employee who is entitled to pull the alarm in the event of 
a fire is not entitled to pull it for some other purpose, 
such as to delay a meeting for which he is unprepared. 
A valet who obtains a car from a restaurant patron is— 
to borrow the language from §7030/(e)(6)—“entitled” to 
“access [the car]’ and “entitled” [*37] to “use such 
access” to park and retrieve it. But he is not “entitled” to 
“use such access” to joyride. See, e.g., Ind. Code §35- 
43-4-3 (2020) (felonious criminal conversion — to 
“knowingly or intentionally exer[t] unauthorized control 
over property of another” if “the property is a motor 
vehicle”); In_ re Clayton, 778 _N. E. 2d 404, 405 (Ind. 
2002) (interpreting this statute to cover misuse of 
property a person otherwise is entitled to access). And, 
to take an example closer to this statute, an employee 
of a car rental company may be “entitled” to “access a 
computer” showing the GPS location history of a rental 
car and “use such access” to locate the car if it is 
reported stolen. But it would be unnatural to say he is 
“entitled” to “use such access’ to stalk his ex-girlfriend. 


The majority offers no real response. It notes that 
“entitled” is modified by “so” and that courts must 
therefore consider whether a person is entitled to use a 
computer to obtain information. Ante, at 10. But if a 
person is not entitled to obtain information at all, it 
necessarily follows that he has no “right to access the 
information by using a computer.” Ante, at 9. Van Buren 
was not entitled to obtain this information at all because 
the condition precedent needed to trigger [*38] an 
entitlement—a law enforcement purpose—was absent. 


2 


Next, the majority’s reading is at odds with basic 
principles of property law. By now, it is well established 
that information contained in a computer is “property.” 
Nobody doubts, for example, that a movie stored on a 
computer is intellectual property. Federal and state law 
routinely define “property” to include computer data. 
E.g., 12 U.S. C. §5433; N. Y. Penal Law Ann. §155.00 
(West 2010). And even the majority acknowledges that 
this statute is designed to protect property. Ante, at 2. 
Yet it fails to square its interpretation with the familiar 
rule that an entitlement to use another person’s property 
is circumstance specific. 


Consider trespass. When a person is authorized to 
enter land and entitled to use that entry for one purpose 
but does so for another, he trespasses. As the Second 
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Restatement of Torts explains, “[a] conditional or 
restricted consent to enter land creates a privilege to do 
so only in so far as the condition or restriction is 
complied with.” §168, p. 311 (1964). The Restatement 
includes a helpful illustration: 


“3. A grants permission to B, his neighbor, to enter 
A’s land, and draw water from A’s spring for B’s 
own use. A has specifically refused permission to C 
to [*39] enter A’s land and draw water from the 
spring. At C’s instigation, B enters A’s land and 
obtains for C water from the spring. B’s entry is a 
trespass.” Ibid., Comment b. 


What is true for land is also true in the computer 
context; if a company grants permission to an employee 
to use a computer for a specific purpose, the employee 
has no authority to use it for other purposes. 


Consider, too, the common understanding of theft. A 
person who is authorized to possess property for a 
limited purpose commits theft the moment he “exercises 
unlawful control over’ it, which occurs “whenever 
consent or authority is exceeded.” ALI, Model Penal 
Code §223.2(1), pp. 162, 168 (1980). To again borrow 
the language from §7030(e)(6), a police officer may 
have authority to “access” the department's bank 
account and “use such access” to cover law 
enforcement expenses, but he is nonetheless guilty of 
embezzlement if he “uses such access” to line his 
pockets. He would not be exonerated simply because 
he would be “entitled so to obtain” funds from the 
account under other circumstances. 


Or take bailment. A bailee commits conversion—which 
many jurisdictions criminalize—when he, “having no 
authority to use the thing bailed, nonetheless uses it, or, 
having [*40] authority to use it in a particular way, uses 
it in a different way.” 8 C. J. S., Bailments §43, pp. 480- 
481 (2017) (footnote omitted). A computer technician 
may have authority to access a celebrity's computer to 
recover data from a crashed hard drive, but not to use 
his access to copy and leak to the press photos stored 
on that computer. 


The majority makes no attempt to square its 
interpretation with this familiar principle. Instead, it 
sweeps away this context by stating that Congress did 
not include in this statute any common-law terms. Ante, 
at 8, n. 4. But the statute does use words like “exceed” 
and “authority” that are common to other property 
contexts. And the majority never identifies any particular 
property-law buzzwords that it thinks Congress was 
obliged to include. 
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The majority next says that relying on pre-existing 
concepts of property law is “ill advised” because 
Congress enacted this law in light of a “failure of pre- 
existing law to capture computer crime.” Ante, at 2, 8, n. 
4 (citing Kerr, Cybercrime’s Scope: Interpreting “Access” 
and “Authorization” in Computer Misuse Statutes, 78 _N. 
Y. U. L. Rev. 1596 (2003)). Yet the reasons why pre- 
existing law was considered inadequate undermine the 
majority's [*41] position. First, state laws were used to 
cover conduct like Van Burer’s, but doing so “require[d] 
considerable creativity” because those laws typically 
required either “physical” entry (which fit poorly with 
computers) or “depriv[ing]” a victim of property (which fit 
poorly where a person “merely copied” data or engaged 
in forbidden “personal uses”). /d., at_ 1607-1608, 1610- 
1611. Second, the fit was even more awkward for 
federal laws, which were “more limited in scope.” /d., at 
1608. Congress did not enact this law to eliminate the 
established principle that entitlements to use property 
are circumstance specific, but instead to eliminate the 
deprivation and physical-entry requirements. 


Unable to square its interpretation with established 
principles of property law, the majority contends that its 
interpretation is more harmonious with a _ separate 
clause in the statute that forbids “access[ing] a 
computer without authorization.” §7030/(a)(2). In the 
majority’s telling, this clause requires “a gates-up-or- 
down inquiry—one either can or cannot access a 
computer system,” so it makes sense to read the 
“exceeds authorized access” clause in the same 
sentence to include the same approach. Ante, at 13-14. 


| agree that the two clauses should be [*42] read 
harmoniously, but there is no reason to believe that if 
the gates are up in a single instance, then they must 
remain up indefinitely. An employee who works with 
sensitive defense information may generally have 
authority to log into his employer-issued laptop while 
away from the office. But if his employer instructs him 
not to log in while on a trip to a country where network 
connections cannot be trusted, he accesses the 
computer without authorization if he logs in anyway. For 
both clauses, discerning whether the gates are up or 
down requires considering the circumstances that cause 
the gates to move. 


In fact, my reading harmonizes both clauses with 
established concepts of property law. Property law 
generally protects against both unlawful entry and 
unlawful use after entry. E.g., Restatement (Second) of 


Torts §214, Comment _e, at 408-409; 8 C. J. S, 
Bailments §43, at 480-481. The same is true here. The 
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police department could protect information by 
prohibiting officers from logging in with an improper 
purpose, but that would do little good if an officer logged 
in at the start of his shift with proper intent and then, 
hours later while still logged in, conducted license-plate 
searches in exchange for payment. By including both 
the “without [*43] authorization” and “exceeds 
authorized access” clauses, Congress ensured 
protection against improper login as well as misuse after 
proper login. 


3 


The majority’s interpretation—that criminality turns on 
whether there is a single exception to a prohibition— 
also leads to awkward results. Under its reading, an 
employee at a credit-card company who is forbidden to 
obtain the purchasing history of clients violates the Act 
when he obtains that data about his ex-wife—unless his 
employer tells him he can obtain and transfer purchase 
history data when an account has been flagged for 
possible fraudulent activity. The same is true of the 
person who, minutes before resigning, deletes every file 
on a computer. See Royal Truck & Trailer Sales & 
Serv., Inc. v. Kraft, 974 F. 3d 756, 758 (CA6 2020). So 


long as an employee could obtain or alter each file in 
some hypothetical circumstance, he is immune. But the 
person who plays a round of solitaire is a criminal under 
the majority's reading if his employer, concerned about 
distractions, categorically prohibits accessing the 
“games” folder in Windows. It is an odd interpretation to 
“stak[e] so much” on the presence or absence of a 
single exception. Ante, at 20. 


The majority’s interpretation is especially odd when 
applied to other clauses [*44] in the statute. Section 
1030(a)(1) prohibits “exceeding authorized access” to 
obtain “restricted data . . . with reason to believe that 
such information so obtained could be used to the injury 
of the United States, or to the advantage of any foreign 
nation,” and retaining or distributing that data. The term 
“restricted data” is defined to include “all data 
concerning (1) design, manufacture, or utilization of 
atomic weapons.” 42 U. S. C. §2014/y). Under the 
majority's reading, so long as a scientist may obtain 
blueprints for atomic weapons in at least one 
circumstance, he would be immune if he obtained that 
data for the improper purpose of helping an unfriendly 
nation build a nuclear arsenal. It is difficult to see what 
force this provision—in place in substantially similar 
form since 1984—has under the majority’s reading. 


4 


Page 17 of 18 


2021 U.S. LEXIS 2843, *44 


Were there any remaining doubt about which 
interpretation better fits the statute, the defined term 
settles it. When a definition is susceptible of more than 
one reading, the one that best matches the plain 
meaning of the defined term ordinarily controls. See, 
e.g., Bond v. United States, 572 U. S. 844, 861, 134 S. 
Ct. 2077, 189 L. Ed. 2d 7 (2014) (considering the 
“ordinary meaning of a defined term”); id., at 870, 134 S. 
Ct. 2077, 189_L. Ed. 2d 1 (Scalia, J., concurring in 
judgment) (courts may “us[e] the ordinary meaning 
of [*45] the term being defined for the purpose of 
resolving an ambiguity in the definition” (emphasis 
deleted)). That is because “there is a presumption 
against” reading a provision contrary to the ordinary 
meaning of the term it defines. A. Scalia & B. Garner, 
Reading Law: The Interpretation of Legal Texts 232 
(2012); see also id., at 228 (“[T]he meaning of the 
definition is almost always closely related to the ordinary 
meaning of the word being defined’). 


The majority instead resolves supposed ambiguity in the 
definition against the plain meaning of the defined term. 
It adopts a “favor[ed]” interpretation of the definition and 
then asks whether the defined term can be interpreted 
in a way “consistent” with this “favor[ed]” view. Ante, at 
11. But “ijt should take the strongest evidence to make 
us believe that Congress has defined a term in a 
manner repugnant to its ordinary and traditional sense.” 
Babbitt v. Sweet Home Chapter, Communities for Great 
Ore., 515 U. S. 687, 719, 115 S. Ct. 2407, 132 L. Ed. 2d 
597 (1995) (Scalia, J., dissenting). The majority 
identifies no such evidence. The most it says is that my 
reading of “exceeds authorized access” is not 
“necessarily” best because “access” can have a 
technical meaning: entering the computer system or a 
part of the computer system. Ante, at 11, 12, n. 6. 
But [*46] whatever meaning “access” might have, 
“authority’"—like “entitled’—is circumstance dependent. 
The majority’s reading of “access” confirms that point. 
The definitions the majority cites reference not mere 
entry, but using entry to obtain specific data. Ante, at 12, 
n. 6. That accords with the definition here, which 
regulates a person’s “use” of a computer after entering 
it. §7030(e)(6). Here, as in other contexts of property 
law, a person’s authority to use his access to property is 
circumstance dependent. The majority’s focus on the 
term “access’—at the expense of “authority” and 
“entitled’—harms, not helps, its argument. 


What the text and established concepts of property law 
make clear, statutory history reinforces. The original text 
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of this Act expressly prohibited accessing a computer 
with authorization and then “us[ing] the opportunity such 
access provides for purposes to which such 
authorization does not extend.” 98 Stat. 2197. The Act 
thus applied when persons used computers for improper 
reasons—ust like Van Buren indisputably did here. 


The majority does not deny this. Instead, it notes that 
Congress amended the text in 1986 to its present 
definition, and it says that the Court can presume that 
Congress’ [*47] decision to omit the term “purpose” 
necessarily eliminated any prohibition against obtaining 
information for an improper purpose. Ante, at 17. 


But the majority cannot so easily evade this history. 
True, the statute previously included the term “purpose” 
and now does not, but the majority fails to consider how 
that change affected the statute. Often, deleting a word 
expands, rather than constricts, the scope of a 
provision. If a city changes a sign in a park from “no 
unleashed dogs” to “no dogs,” nobody would presume 
that unleashed dogs are now allowed. The same is true 
when the specific is replaced by the general (“no dogs” 
to “no pets’). 


Congress’ change to this statute similarly broadened the 
law. The original text prohibited accessing a computer 
with authorization then “us[ing] the opportunity such 
access provides for purposes to which such 
authorization does not extend.” The term “purpose” 
limited that clause to purpose-based constraints. It did 
not naturally include other constraints, such as time and 
manner restrictions. By replacing the specific, limited 
term “purposes” with the broader, more general phrase 
“not entitled,” Congress gave force to those other kinds 
of constraints. [*48] Consider the previous example of 
the employee who violates an instruction not to log in 
while in an unfriendly foreign country with insecure 
networks. The original text would not cover him, so long 
as he logged in for a proper purpose like checking work 
e-mail. The newer text would cover him because his 
entitlement to obtain or alter data is context dependent. 
His purpose is innocent, but the time or manner of his 
use is not. 


The majority ends with policy arguments. It suggests 
they are not needed. Ante, at 17 (“extra icing on a cake 
already frosted”). Yet, it stresses them at length. Ante, 
at 17-20. Regardless, the majority's reliance on these 
policy arguments is in error. 


Concerned about criminalizing a “breathtaking amount 
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of commonplace computer activity,” the majority says 
that the way people use computers today “underscores 
the implausibility of the Government's interpretation.” 
Ante, at 17. But statutes are read according to their 
“ordinary meaning at the time Congress enacted the 
statute.” Wisconsin Central Ltd. v. United States, 585 
U.S. , __— (2018) (slip op., at 2) (ellipsis omitted). 
The majority's reliance on modern-day uses of 
computers to determine what was plausible in the 1980s 
wrongly assumes that Congress in 1984 was 
aware [*49] of how computers would be used in 2021. 


| also would not so readily assume that my interpretation 
would automatically cover so much conduct. Many 
provisions plausibly narrow the statute’s reach. For 
example, the statute includes the strict mens rea 
requirement that a person must “intentionally . . 
excee[d] authorized access.” §7030(a)(2). The statute 
thus might not apply if a person believes he is allowed 
to use the computer a certain way because, for 
example, that kind of behavior is common and tolerated. 
Cf. Restatement (Second) of Contracts §223(2) (1979) 
(discussing how an established “course of dealing” can 
erase written limitations in certain contractual contexts). 
The Act also concerns only “obtain[ing] or alter[ing] 
information in the computer,” §7030/(e)(6) (emphasis 
added), not using the Internet to check sports scores 
stored in some distant server (i.e., a different computer). 
The majority does not deny that many provisions 
plausibly narrow the focus of this statute. It simply faults 
the government for not arguing the point more forcefully. 
Ante, at 18-19. | would not give so much weight to the 
hypothetical concern that the Government might start 
charging innocuous conduct and that courts might 
interpret the statute to cover that conduct. [*50] 


The majority’s argument also proves too much. Much of 
the Federal Code criminalizes common activity. Absent 
aggravating factors, the penalty for violating this Act is a 
misdemeanor. §7030(c)(2)(A). This Act thus penalizes 
mine-run offenders about as harshly as federal law 
punishes a person who removes a single grain of sand 
from the National Mall, 40 U. S. C. §8703(b); breaks a 
lamp in a Government building, ibid.; or permits a horse 
to eat grass on federal land, 78 U. S. C. §1857. The 
number of federal laws and regulations that trigger 
criminal penalties may be as high as several hundred 
thousand. Fields & Emshwiller, Many Failed Efforts To 
Count Nation’s Federal Criminal Laws, Wall-Street 
Journal (July 23, 2011). ° It is understandable to be 
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uncomfortable with so much conduct being criminalized, 
but that discomfort does not give us authority to alter 
statutes. 


KKK 


In the end, the Act may or may not cover a wide array of 
conduct because of changes in technology that have 
occurred since 1984. But the text makes one thing clear: 
Using a police database to obtain information in 
circumstances where that use is expressly forbidden is 
a crime. | respectfully dissent. 
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being done in connection with this case, at the time the opinion is issued. 
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prepared by the Reporter of Decisions for the convenience of the reader. 
See United States v. Detroit Timber & Lumber Co., 200 U. S. 321, 337. 
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Petitioner Joseph Percoco served as the Executive Deputy Secretary to 
New York Governor Andrew Cuomo from 2011 to 2016, a position that 
gave him a wide range of influence over state decision-making, with 
one brief hiatus. During an eight-month period in 2014, Percoco re- 
signed from government service to manage the Governor’s reelection 
campaign. During this hiatus, Percoco accepted payments totaling 
$35,000 to assist a real-estate development company owned by Steven 
Aiello in its dealings with Empire State Development, a state agency. 
After Percoco urged a senior official at ESD to drop a requirement that 
Aiello’s company enter into a “Labor Peace Agreement” with local un- 
ions as a precondition to receiving state funding for a lucrative project, 
ESD informed Aiello the following day that the agreement was not nec- 
essary. When Percoco’s dealings came to the attention of the U. S. De- 
partment of Justice, he was indicted and charged with, among other 
things, conspiracy to commit honest-services wire fraud in relation to 
the labor-peace requirement (count 10). See 18 U.S. C. §§1348, 1346, 
1349. Throughout the proceedings, Percoco argued unsuccessfully that 
a private citizen cannot commit or conspire to commit honest-services 
wire fraud based on his own duty of honest services to the public. Over 
Percoco’s objection, the trial court instructed the jury that Percoco 
could be found to have had a duty to provide honest services to the 
public during the time when he was not serving as a public official if 
the jury concluded, first, that “he dominated and controlled any gov- 
ernmental business” and, second, that “people working in the govern- 
ment actually relied on him because of a special relationship he had 
with the government.” As relevant here, the jury convicted Percoco on 
count 10. On appeal, the Second Circuit affirmed, explaining that the 
challenged jury instruction fit the Second Circuit’s understanding of 
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honest-services fraud as adopted many years earlier in United States 
v. Margiotta, 688 F. 2d 108. 


Held: Instructing the jury based on the Second Circuit’s 1982 decision in 
Margiotta on the legal standard for finding that a private citizen owes 
the government a duty of honest services was error. Pp. 5-12. 

(a) Prior to this Court’s 1987 decision in McNally v. United States, 
483 U.S. 350, “all Courts of Appeals had embraced” the view that the 
federal wire fraud and mail fraud statutes proscribe what came to be 
known as “honest-services fraud.” Skilling v. United States, 561 U.S. 
358, 401. Most cases prosecuted under these statutes involved public 
employees accepting a bribe or kickback that did not necessarily result 
in a financial loss for the government employer but did deprive the 
government of the right to receive honest services. See id., at 400-401. 
The Second Circuit considered a different fact pattern in Margiotta, in 
which the government had charged an unelected individual with hon- 
est-services mail fraud for using his position as a political-party chair 
to exert substantial control over public officials. The court held that a 
private person could commit honest-services fraud if he or she “domi- 
nate[d] government.” 688 F. 2d, at 122. Shortly after Margiotta, how- 
ever, this Court rejected the entire concept of honest-services fraud in 
McNally. But “Congress responded swiftly” to McNally, and enacted 
18 U.S. C. §13846, which provides that “‘the term “scheme or artifice 
to defraud,”’” which appears in both §1341 and §1343, “‘includes a 
scheme or artifice to deprive another of the intangible right of honest 
services.” Skilling, 561 U.S., at 402 (quoting §1346). Decades later 
in Skilling, this Court rejected the broad argument that §1346 is un- 
constitutionally vague and clarified that “the intangible right of honest 
services” in §1346 relates to “fraudulent schemes to deprive another of 
honest services through bribes or kickbacks supplied by a third party 
who had not been deceived.” 561 U.S., at 404. 

Skilling’s approach informs the Court’s decision in this case. The 
Second Circuit concluded that “Congress effectively reinstated the 
Margiotta-theory cases by adopting statutory language that covered 
the theory.” 13 F. 4th 180, 196. But Skilling took care to avoid giving 
§1346 an indeterminate breadth that would sweep in any conception 
of “intangible rights of honest services” recognized by some courts prior 
to McNally. By rejecting the Government’s argument that §1346 
should apply to cases involving “‘undisclosed self-dealing by a public 
official or private employee,” 561 U.S., at 409, the Skilling Court 
made clear that “the intangible right of honest services” must be de- 
fined with the clarity typical of criminal statutes and should not be 
held to reach an ill-defined category of circumstances simply because 
of a few pre-McNally decisions. Pp. 5-8. 

(b) Percoco’s arguments challenging the honest-services conspiracy 
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count against him—that he was out of public office during part of the 
time period within the indictment and that a private citizen cannot be 
convicted of depriving the public of honest services—sweep too 
broadly. The Court rejects the idea that a person nominally outside 
public employment can never have the necessary fiduciary duty to the 
public. Through principles of agency, an individual who is not a formal 
employee of a government may become an actual agent of the govern- 
ment by agreement, and thereby have a fiduciary duty to the govern- 
ment and thus to the public it serves. While the Court rejects the ab- 
solute rule, “the intangible duty of honest services” codified in §1346 
plainly does not extend a duty to the public to all private persons, and 
the Court therefore addresses if Margiotta states the correct test. Pp. 
8-9. 

(c) The jury instructions based on the Margiotta theory in Percoco’s 
case were erroneous. Margiotta’s standard in the instructions—imply- 
ing that the public has a right to a private person’s honest services 
whenever that private person’s clout exceeds some ill-defined thresh- 
old—is too vague. Without further constraint, the jury instructions 
did not define “the intangible right of honest services” “‘with sufficient 
definiteness that ordinary people can understand what conduct is pro- 
hibited’” or “‘in a manner that does not encourage arbitrary and dis- 
criminatory enforcement.” McDonnell v. United States, 579 U. 8. 550, 
576. 

The Government does not defend the jury instructions as an accu- 
rate statement of the law, but instead claims that the imprecision in 
the jury instructions was harmless error. The Government argues 
that a private individual owes a duty of honest services in the discrete 
circumstances (1) “when the person has been selected to work for the 
government” in the future and (2) “when the person exercises the func- 
tions of a government position with the acquiescence of relevant gov- 
ernment personnel.” Brief for United States 25. These theories, how- 
ever, differ substantially from the instructions given the jury in this 
case, and the Second Circuit did not affirm on the basis of either of 
them. Pp. 9-12. 


13 F. 4th 180, reversed and remanded. 


ALITO, J., delivered the opinion of the Court, in which ROBERTS, C. J., 
and SOTOMAYOR, KAGAN, KAVANAUGH, and BARRETT, JJ., joined, and in 
which JACKSON, J., joined as to all but Part II-C—2. Gorsucu, J., filed 
an opinion concurring in the judgment, in which THOMAS, J., joined. 
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NOTICE: This opinion is subject to formal revision before publication in the 
United States Reports. Readers are requested to notify the Reporter of 
Decisions, Supreme Court of the United States, Washington, D. C. 20543, 
pio@supremecourt.gov, of any typographical or other formal errors. 
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JOSEPH PERCOCO, PETITIONER v. UNITED STATES 


ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF 
APPEALS FOR THE SECOND CIRCUIT 


[May 11, 2023] 


JUSTICE ALITO delivered the opinion of the Court.* 


In this case, we consider whether a private citizen with 
influence over government decision-making can be con- 
victed for wire fraud on the theory that he or she deprived 
the public of its “intangible right of honest services.” 
18 U.S. C. §§1343, 1846. Petitioner Joseph Percoco was 
charged with conspiring to commit honest-services wire 
fraud during a period of time that included an eight-month 
interval between two stints as a top aide to the Governor of 
New York. Percoco was convicted of this offense based on 
instructions that required the jury to determine whether he 
had a “special relationship” with the government and had 
“dominated and controlled” government business. 2 App. 
511. We conclude that this is not the proper test for deter- 
mining whether a private person may be convicted of hon- 
est-services fraud, and we therefore reverse and remand for 
further proceedings. 


I 
Percoco was a longtime political associate of former New 


* JUSTICE JACKSON joins all but Part II-C—2 of this opinion. 
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York Governor Andrew Cuomo. Except for a brief but im- 
portant hiatus in 2014, Percoco served as the Governor’s 
Executive Deputy Secretary from 2011 to 2016, and that 
position gave him a wide range of influence over state deci- 
sion-making. In April 2014, Percoco resigned from this po- 
sition to manage the Governor’s reelection campaign, but 
after the Governor was reelected, he resumed his role as 
Executive Deputy Secretary in December 2014. 

The question we address today arises from Percoco’s ac- 
tivities during his break in government service. In July 
2014, Empire State Development (ESD), a state agency, in- 
formed developer Steven Aiello that his real-estate com- 
pany, COR Development, needed to enter into a “Labor 
Peace Agreement” with local unions if he wished to receive 
state funding for a lucrative project. Id., at 597. Interested 
in avoiding the costs of such an agreement, Aiello reached 
out to Percoco through an intermediary so that Percoco 
could “help us with this issue while he is off the 2nd floor,” 
i.e., the floor that housed the Governor’s office. Id., at 594. 
Percoco agreed and received two payments totaling $35,000 
from Aiello’s company in August and October 2014. On De- 
cember 3, mere days before returning to his old job, Percoco 
called a senior official at ESD and urged him to drop the 
labor-peace requirement. ESD promptly reversed course 
the next day and informed Aiello that the agreement was 
not necessary. 

Percoco’s dealings in this and other matters later came to 
the attention of the United States Department of Justice, 
which obtained a multi-count indictment against Percoco 
and others for engaging in several allegedly illegal 
schemes.! Percoco was charged with two counts of conspir- 
ing to commit honest-services wire fraud, in violation of 
18 U.S. C. §§1343, 1346, and 1349; two counts of soliciting 


1Louis Ciminelli, see No. 21-1170, was also named in this indictment 
but not in the counts at issue in this case. 
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bribes and gratuities, in violation of §666(a)(1)(B); and 
three counts of Hobbs Act extortion, in violation of §1951. 1 
App. 96-103. Only the wire fraud conspiracy count relating 
to the labor-peace requirement (count 10) is directly at is- 
sue before this Court. 

That count alleged a conspiracy running “[f]rom at least 
in or about 2014, up to and including in or about 2015,” that 
is, both during the time when Percoco was formally em- 
ployed in the Governor’s office and during the period when 
he was working on the Governor’s campaign. See id., at 100 
(incorporating §/4 and 433-85 of the indictment). Before 
trial, Percoco moved for dismissal of that count—and an- 
other conspiracy count overlapping with the campaign pe- 
riod—on the ground that a private citizen cannot commit or 
conspire to commit honest-services wire fraud based on his 
own duty of honest services to the public. See id., at 130, 
133. The District Court denied that motion, noting that the 
indictment alleged that Percoco, while formally working on 
the Governor’s campaign, had “‘continued to function in a 
senior advisory and supervisory role with regard to the Gov- 
ernor’s Office’” and had “‘continued to be involved in the 
hiring of staff and the coordination of the Governor’s official 
events and priorities . .. among other responsibilities.” Id., 
at 133 (quoting id., at 77, Indictment 4/4). 

At trial, the prosecution introduced evidence to support 
the indictment’s allegations about Percoco’s activities dur- 
ing his break in official service, as well as evidence that he 
had expressed his intent and had made plans to resume of- 
ficial service after the election. See 13 F. 4th 180, 201-203 
(CA2 2021). At the end of the prosecution’s case, Percoco 
again moved for judgment of acquittal on count 10, contend- 
ing that no evidence showed that he had taken any act in 
furtherance of that conspiracy while serving in an official 
government capacity. Id., at 187. 

The court reserved decision on that motion, ibid., and the 
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case was submitted to the jury. Over defense counsel’s ob- 
jection, the court instructed that Percoco could be found to 
have had a duty to provide honest services to the public dur- 
ing the time when he was not serving as a public official if 
the jury concluded, first, that “he dominated and controlled 
any governmental business” and, second, that “people 
working in the government actually relied on him because 
of a special relationship he had with the government.” 2 
App. 511. The jury convicted Percoco on count 10, as well 
as two other charged counts relating to additional conduct, 
but acquitted him on the other charges. The court then de- 
nied Percoco’s motion for judgment of acquittal, and he was 
sentenced to 72 months’ imprisonment. 13 F. 4th, at 187— 
188. 

On appeal, the Second Circuit affirmed. The court ex- 
plained that the “fiduciary-duty [jury] instruction” given by 
the trial judge “fi[t] comfortably” with, and in fact restated, 
the understanding of honest-services fraud that the Second 
Circuit had adopted many years earlier in United States v. 
Margiotta, 688 F. 2d 108 (1982). See 13 F. 4th, at 194 (not- 
ing that Percoco and his co-defendants “seem to agree that 
the district court’s fiduciary-duty instruct[ion] falls within 
Margiotta’). Based on that precedent, the court also re- 
jected Percoco’s claim that there was insufficient evidence 
to prove that he had “owed New York State a duty of honest 
services while he was managing the Governor’s campaign.” 
Id., at 201. 

Percoco sought this Court’s review, asking us to decide 
whether a private citizen who “has informal political or 
other influence over governmental decisionmaking” can be 
convicted of honest-services fraud. Pet. for Cert. 1. We 
granted certiorari. 597 U.S. ___ (2022).? 


2Percoco did not petition for review of the Second Circuit’s affirmance 
of the two other convictions relating to additional conduct, including a 
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II 
A 


As noted, the decision below was based squarely on the 
Second Circuit’s 1982 decision in Margiotta, and we there- 
fore begin by briefly recounting the events that led up to 
and followed that decision. The federal wire fraud statute, 
§1348 (like the older federal mail fraud statute, §1341), tar- 
gets the use of certain instrumentalities to advance “any 
scheme or artifice to defraud, or for obtaining money or 
property by means of false or fraudulent pretenses, repre- 
sentations, or promises.” Before 1987, “all Courts of Ap- 
peals had embraced” the view that these statutes proscribe 
what came to be known as “honest-services fraud.” Skilling 
v. United States, 561 U.S. 358, 401 (2010). In most of these 
cases, public employees had accepted a bribe or kickback in 
exchange for dishonest conduct that did not necessarily 
cause their employers to suffer a financial loss, but this con- 
duct was found to constitute mail or wire fraud because it 
deprived the relevant government unit (and thus, by exten- 
sion, the public) of the right to receive honest services. See 
id., at 400-401. 

In Margiotta, the Second Circuit faced a case that de- 
parted from this pattern. Joseph Margiotta chaired the Re- 
publican Party Committees for Nassau County and the 
town of Hempstead, New York, and he used the influence 
that came with those positions to carry out a kickback 
scheme. He was indicted for honest-services mail fraud, 
and although he held “no elective office,” the prosecution 
argued that he nevertheless breached a duty to render hon- 
est services because his party positions “afforded him suffi- 
cient power and prestige to exert substantial control over 


conviction that also charged conspiracy to commit honest-services fraud. 
See Pet. for Cert. 8. He now argues that reversal of his conviction on the 
wire fraud conspiracy count before the Court necessitates reversal of 
these other counts due to “prejudicial spillover.” Brief for Petitioner 20. 
We do not reach this question. 


208 


public officials.” 688 F. 2d, at 113. 

A divided Second Circuit panel agreed. The majority 
found that “there is no precise litmus paper test” for deter- 
mining when a private person “owes a fiduciary duty to the 
general citizenry” but that “two time-tested measures of fi- 
duciary status [were] helpful.” Jd., at 122. These were (1) 
whether “others rel[ied] upon [the accused] because of [his] 
special relationship in the government” and (2) whether he 
exercised “de facto control” over “governmental decisions.” 
Ibid. Admitting that the case before it was “novel” and that 
determining when a private person owes a duty of honest 
services was “a most difficult enterprise,” the majority nev- 
ertheless concluded that a private person could commit 
honest-services fraud if he or she “dominate[d] govern- 
ment.” Jd., at 121-122. In a strongly worded partial dis- 
sent, Judge Winter complained that the majority’s interpre- 
tation lacked “the slightest basis in Congressional intent, 
statutory language or common canons of statutory interpre- 
tation” and that it erroneously treated a variety of “politi- 
cally active persons” who have informal but strong influ- 
ence over government as subject to the same duties as 
officeholders. Jd., at 142 (opinion concurring in part and 
dissenting in part). 

This Court declined to review the Second Circuit’s deci- 
sion, 461 U.S. 913 (1983), but that decision’s life as Second 
Circuit precedent was short-lived. In McNally v. United 
States, 483 U.S. 350 (1987), the Court considered a similar 
case, and rather than addressing the application of honest- 
services fraud to private persons, the Court rejected the en- 
tire concept of honest-services fraud and held that the mail 
fraud statute was “limited in scope to the protection of prop- 
erty rights.” Id., at 358, 360. 

McNally’s holding on honest-services fraud, however, 
lasted for less time than Margiotta’s. “Congress responded 
swiftly” and enacted 18 U.S. C. §1346, which provides that 
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the “‘the term “scheme or artifice to defraud,”’” which ap- 
pears in both §1341 and §1348, “ ‘includes a scheme or arti- 
fice to deprive another of the intangible right of honest ser- 
vices.” Skilling, 561 U.S., at 402 (quoting §1346). 

Decades later, this Court considered and rejected the 
broad argument that §1346 is unconstitutionally vague, 
and in doing so, clarified the meaning of the phrase “the 
intangible right of honest services.” Id., at 402-405. Noting 
§1346’s use of “‘[t]he definite article “the”’” in the phrase 
“the intangible right of honest services,” we held that §1346 
covers the “core” of pre-McNally honest-services case law 
and did not apply to “‘al/ intangible rights of honest services 
whatever they might be thought to be.’” 561 U.S., at 404— 
405 (quoting United States v. Rybicki, 354 F. 3d 124, 1387— 
138 (CA2 2008) (en banc)). And we observed that “[i]Jn the 
main, the pre-McNally cases involved fraudulent schemes 
to deprive another of honest services through bribes or kick- 
backs supplied by a third party who had not been deceived.” 
561 U.S., at 404. We reasoned that those engaging in such 
schemes had sufficient reason to know that their conduct 
was proscribed. Id., at 407, 410, 412. 

Skilling’s approach informs our decision in this case. 
Here, the Second Circuit concluded that “Congress effec- 
tively reinstated the Margiotta-theory cases by adopting 
statutory language that covered the theory.” 13 F. 4th, at 
196. But Skilling was careful to avoid giving §1346 an in- 
determinate breadth that would sweep in any conception of 
“intangible rights of honest services” recognized by some 
courts prior to McNally. 

This is illustrated by Skilling’s rejection of the Govern- 
ment’s argument that §1346 should be held to reach cases 
involving “‘undisclosed self-dealing by a public official or 
private employee—i.e., the taking of official action by the 
employee that furthers his own undisclosed financial inter- 
ests while purporting to act in the interests of those to 
whom he owes a fiduciary duty.” 561 U.S., at 409-410. 
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Because the pre-McNally lower court decisions involving 
such conduct were “inconsisten[t],” we concluded that this 
“amorphous category of cases” did not “constitute core ap- 
plications of the honest-services doctrine.” 561 U.S., at 
410. 

Skilling’s teaching is clear. “[T]he intangible right of 
honest services” must be defined with the clarity typical of 
criminal statutes and should not be held to reach an ill- 
defined category of circumstances simply because of a 
smattering of pre-McNally decisions. With this lesson in 
mind, we turn to the question whether the theory endorsed 
by the lower courts in this case gave §1346 an uncertain 
breadth that raises “the due process concerns underlying 
the vagueness doctrine.” See 561 U.S., at 408. 


B 


As noted, Percoco moved before trial for dismissal of the 
honest-services conspiracy count at issue on the ground 
that he was out of public office during part of the time pe- 
riod within the indictment and that a private citizen cannot 
be convicted of depriving the public of honest services. See 
Defendant’s Memorandum of Law in Support of Motion To 
Dismiss the Superseding Indictment in No. 1:16—cr—00776 
(SDNY, May 19, 2017), ECF Doc. 187, pp. 25-380. He ad- 
vanced a similar theory in his motion for acquittal, empha- 
sizing that he was acting under “a short-term agreement 
[with Aiello’s firm] within the period in which he was no 
longer a state employee.” 1 App. 447. 

On this point, Percoco’s arguments sweep too broadly. To 
be sure, the pre-McNally record on honest-services fraud is 
clearest when the Government seeks to prosecute actual 
public officials. Most of the pre-McNally honest-services 
prosecutions, including what appears to be the first case to 
adopt that theory, involved actual public officials. See Skil- 
ling, 561 U. S., at 400-401 (citing Shushan v. United States, 
117 F. 2d 110, 115 (CA5 1941)). But we reject the argument 
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that a person nominally outside public employment can 
never have the necessary fiduciary duty to the public. With- 
out becoming a government employee, individuals not for- 
mally employed by a government entity may enter into 
agreements that make them actual agents of the govern- 
ment. An “agent owes a fiduciary obligation to the princi- 
pal,” see, e.g., 1 Restatement (Third) of Agency §1.01, Com- 
ment e, p.23 (2005), and therefore an agent of the 
government has a fiduciary duty to the government and 
thus to the public it serves. In this Court, Percoco has 
agreed that individuals who are “delegated authority to act 
on behalf” of a public official and to perform government 
duties have a duty to provide honest services. Tr. of Oral 
Arg. 12; see also Brief for Petitioner 22, 24, 37; Reply Brief 
9. This well-established principle suffices to confirm that 
the lower courts correctly rejected Percoco’s per se rule and, 
in doing so, did not stretch §1346 past heartland cases. See 
Skilling, 561 U.S., at 408. 

Rejecting this absolute rule, however, is not enough to 
sustain Percoco’s convictions on the wire fraud conspiracy 
counts. “[T]he intangible right of honest services” codified 
in §1346 plainly does not extend a duty to the public to all 
private persons, and whether the correct test was applied 
in this case returns us to Margiotta. 


C 


Percoco challenges the Margiotta theory that underlay 
the jury instructions in this case, and we must therefore de- 
cide whether those instructions are correct. We hold that 
they are not. 


1 


Directly applying Margiotta, the trial judge told the jury 
that Percoco owed a duty of honest services to the public if 
(1) he “dominated and controlled any governmental busi- 
ness” and (2) “people working in the government actually 
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relied on him because of a special relationship he had with 
the government.” 2 App. 511; see Margiotia, 688 F. 2d, at 
122. But Margiotta’s standard is too vague. From time im- 
memorial, there have been éminence grises, individuals who 
lacked any formal government position but nevertheless ex- 
ercised very strong influence over government decisions. 
Some of these individuals have been reviled; others have 
been respected as wise counselors. The Margiotta test could 
be said to apply to many who fell into both of these camps. 
It could also be used to charge particularly well-connected 
and effective lobbyists. See 688 F. 2d at 142 (opinion of 
Winter, J.). Margiotta acknowledged that “the public has 
no right to disinterested service” from lobbyists and politi- 
cal party officials, but the rule it developed—which was em- 
bodied in the jury instructions given in this case—implies 
that the public does hold such a right whenever such per- 
sons’ clout exceeds some ill-defined threshold. Id., at 122. 
Margiotta set a low bar, i.e., the point at which a defend- 
ant’s influence goes beyond “minimum participation in the 
processes of government.” Jbid. The instructions in this 
case demanded more, viz., proof of “dominat[ion],” but what 
does that mean in concrete terms? Is it enough if an elected 
official almost always heeds the advice of a long-time polit- 
ical adviser? Is it enough if an officeholder leans very heav- 
ily on recommendations provided by a highly respected pre- 
decessor, family member, or old friend? Without further 
constraint, Margiotta does not (and thus, the jury instruc- 
tions did not) define “the intangible right of honest services” 
“with sufficient definiteness that ordinary people can un- 
derstand what conduct is prohibited,” or “‘in a manner that 
does not encourage arbitrary and discriminatory enforce- 
ment.” McDonnell v. United States, 579 U.S. 550, 576 
(2016) (quoting Skilling, 561 U.S., at 402-408). 


2 
The Government does not defend these jury instructions 
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as an accurate statement of the law, but it argues that their 
imprecision was harmless. Specifically, the Government 
argues that a private individual owes a duty of honest ser- 
vices to the public “in two discrete circumstances”: (1) 
“when the person has been selected to work for the govern- 
ment” in the future and (2) “when the person exercises the 
functions of a government position with the acquiescence of 
relevant government personnel.” Brief for United States 
25; cf. 18 U.S. C. §201(b) (federal bribery statute incorpo- 
rating “person[s] selected to be a public official”).® 

The first theory differs substantially from the jury in- 
structions, which did not tell the jury that Percoco could be 
found to owe a duty of honest services because he had been 
selected for future government service. While the prosecu- 
tion offered evidence that Percoco intended to return to gov- 
ernment service after the election and had made plans to do 
so, the jury could have found that the requirements set out 
in the jury instructions were satisfied without relying on 
that evidence. Thus, even if we assume for the sake of ar- 
gument that there is some merit in the Government’s first 
new theory, it is far from clear that the erroneous jury in- 
structions would be harmless. 

The Government’s second new theory—1i.e., that a private 
citizen owes a duty to render honest services “when the per- 
son exercises the functions of a government position with 
the acquiescence of relevant government personnel”—ap- 
pears, as defined in its brief, to restate Margiotia’s errone- 
ous construction of the law. See Brief for United States 33 
(instructions “as a whole and in the context of this case... 


3The Government also alluded to a possible third theory at oral argu- 
ment, saying that there were “indicia throughout this case that Peti- 
tioner was just acting in the role ... that he had previously formally 
held.” Tr. of Oral Arg. 64. To the extent this is a belated argument that 
Percoco’s leaving office was to some degree a sham, we express no view 
on the viability of this alternative theory of conviction in this case on the 
evidence presented. 
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correctly conveyed” this test). Moreover, the jury was not 
told that it was necessary to find that “relevant government 
personnel” “acquiesce[d]” in Percoco’s exercise of govern- 
ment functions. 

In short, the jury instructions are substantially different 
from either of the Government’s new theories, and the Sec- 
ond Circuit—which treated even the language the Govern- 
ment now disclaims in Margiotta as good law—did not af- 
firm on either of these theories. We decline to do so here. 


* * * 
For these reasons, the judgment of the Court of Appeals 
is reversed, and the case is remanded for further proceed- 


ings consistent with this opinion. 
It is so ordered. 
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SUPREME COURT OF THE UNITED STATES 


No. 21-1158 


JOSEPH PERCOCO, PETITIONER v. UNITED STATES 


ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF 
APPEALS FOR THE SECOND CIRCUIT 


[May 11, 2023] 


JUSTICE GORSUCH, with whom JUSTICE THOMAS joins, 
concurring in the judgment. 


The Court holds that the jury instructions in this case 
were “too vague.” Ante, at 10. Iagree. But to my mind, the 
problem runs deeper than that because no set of instruc- 
tions could have made things any better. To this day, no 
one knows what “honest-services fraud” encompasses. And 
the Constitution’s promise of due process does not tolerate 
that kind of uncertainty in our laws—especially when crim- 
inal sanctions loom. “Vague laws” impermissibly “hand off 
the legislature’s responsibility for defining criminal behav- 
ior to unelected prosecutors and judges, and they leave peo- 
ple with no sure way to know what consequences will attach 
to their conduct.” United States v. Davis, 588 U.S.__, ___ 
(2019) (slip op., at 1). 

Honest-services fraud and this Court’s vagueness juris- 
prudence are old friends. The story traces back to the early 
1940s when a string of lower courts began stretching the 
federal mail-fraud statute’s phrase “scheme or artifice to 
defraud.” 18 U.S. C. §1341. Everyone understood that the 
phrase covers efforts to swindle money or property. But 
some lower courts began suggesting that the phrase also 
sweeps in schemes to deprive others of “intangible rights,” 
including the right to “honest services.” Skilling v. United 
States, 561 U.S. 358, 400 (2010) (citing cases). What did 
this new “honest-services fraud” concept encompass? Even 
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the lower courts that devised the theory could not agree. 
They clashed over everything from who owes a duty of hon- 
est services to what sources of law may give rise to that duty 
to what sort of actions constitute a breach of it. See id., at 
416-420 (Scalia, J., concurring in part and concurring in 
judgment). 

Eventually, that uncertainty demanded this Court’s at- 
tention. In McNally v. United States, 483 U.S. 350 (1987), 
the Court held that, while §1341 “clearly protects property 
rights,” it does not protect more abstract interests like a 
right to “honest... government.” Id., at 355, 356. McNally 
rested, in no small part, on vagueness concerns. Any other 
interpretation, the Court emphasized, would leave the law’s 
“outer boundaries ambiguous.” J/d., at 360. If Congress 
wanted to extend the law to protect more than property 
rights, the Court added, “it must speak more clearly than it 
has.” Ibid. 

Soon Congress did speak. It enacted §1346, which now 
defines the phrase “scheme or artifice to defraud” to include 
“a scheme or artifice to deprive another of the intangible 
right of honest services.” In one sense, the new law did offer 
clarity. It dispelled any doubt about whether Congress in- 
tended the mail-fraud statute (and later the wire-fraud 
statute, §1348) to protect a right to “honest services.” But 
in another sense, the law clarified nothing. Congress did 
not address McNally’s concern that the phrase “honest-ser- 
vices fraud” is unworkably vague. Nothing in the new law 
attempted to resolve when the duty of honest services 
arises, what sources of law create that duty, or what 
amounts to a breach of it. Nor did the new law cross-refer- 
ence any portion of the federal criminal code that might 
have lent clarity to the concept. 

These problems resurfaced in Skilling. There, a majority 
of the Court acknowledged that a “vagueness challenge [to 
§1346] ha[d] force.” 561 U.S., at 405. But instead of 
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“throw[ing] out the statute as irremediably vague,” the ma- 
jority elected to fill in some of the blanks. Id., at 403—404. 
To that end, the majority “look[ed] to the doctrine” of 
honest-services fraud as it had developed in the lower 
courts “in pre-McNally cases.” Id., at 404. Recognizing the 
many internal tensions in that line of cases, the majority 
attempted to “pare that body of precedent down to its core.” 
Ibid. What exactly falls within that “core”? The majority 
could not say. All it could muster was that, “[i]n the main,” 
honest-services convictions had involved “fraudulent 
schemes to deprive another of honest services through 
bribes or kickbacks supplied by a third party who had not 
been deceived.” Ibid. 

Justice Scalia, Justice Kennedy, and JUSTICE THOMAS 
declined to participate in Skilling’s rescue mission. They 
saw the Court’s decision as an act of “not interpretation but 
invention.” Jd., at 422 (opinion of Scalia, J.). Nothing in 
the statute, they observed, confined breaches of the duty of 
honest services to bribes or kickbacks. Indeed, not a single 
lower court had understood the concept to be limited in that 
way. Id., at 423. Nor could the dissenters find anything in 
the judicial power permitting them to “replac[e] a vague 
criminal standard that Congress adopted with a more nar- 
row one (included within the vague one).” Id., at 422. 

Even on its own terms, the dissenters noted, the major- 
ity’s reconstruction of the statute failed “to eliminate [its] 
vagueness.” Id., at 421. The majority had not attempted to 
define what constitutes a breach of the “‘honest services’ 
obligation,” but sought to identify only conduct that fell 
within its “core.” Ibid. Nor had the majority done anything 
to “solve the most fundamental indeterminacy” in honest- 
services-fraud theory, ibid., for nothing in its decision ex- 
plained what kinds of fiduciary relationships are sufficient 
to trigger a duty of honest services in the first place. Is the 
duty of honest services limited “to public officials” serving 
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the government? Ibid. Does it also apply “to private indi- 
viduals who contract with the public?” Ibid. Or does it ap- 
ply to “everyone” who owes some sort of fiduciary responsi- 
bility to others, including (say) a corporate officer? Ibid. 
What source of law, too, should a court consult to answer 
these questions? Must a fiduciary duty arise from positive 
state or federal law, or can it arise from general trust law, 
“a corpus juris festooned with various duties”? Id., at 417— 
418. All these questions, the dissenters observed, had long 
divided lower courts and remained unanswered. 

Today, the Court returns to these quandaries. The jury 
instructions in this case sought to identify at least one in- 
stance when a duty of honest services arises—namely, 
when a private individual has “‘dominated and controlled 
any governmental business’” and “‘people working in the 
government actually relied on him because of a special re- 
lationship he had with the government.” Ante, at 9-10. 
But that formulation, the Court holds, is “too vague” to pass 
constitutional muster. Ante, at 10. That is so, the Court 
reasons, because it could result in the conviction of anyone 
whose “clout exceeds some ill-defined threshold” and thus 
sweep in “effective lobbyists” exercising their First Amend- 
ment right to petition the government. Ibid. The Court 
also pauses briefly to address two alternative tests the gov- 
ernment suggests for defining when a duty of honest ser- 
vices may attach. But the Court takes no view on the first 
and rejects the second. Ante, at 11-12. In the end, we may 
now know a little bit more about when a duty of honest ser- 
vices does not arise, but we still have no idea when it does. 

It’s a situation that leaves prosecutors and lower courts 
in a bind. They must continue guessing what kind of fidu- 
ciary relationships this Court will find sufficient to give rise 
to a duty of honest services. For them, it is back to the 
drawing board in their indictments and their jury instruc- 
tions. But they are not the main victims here. That plight 
belongs to private citizens. In this country, a criminal law 
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is supposed to provide “ordinary people fair notice of the 
conduct it punishes.” Johnson v. United States, 576 U.S. 
591, 595 (2015); see also Connally v. General Constr. Co., 
269 U.S. 385, 391 (1926). Yet even 80 years after lower 
courts began experimenting with the honest-services-fraud 
theory, no one can say what sort of fiduciary relationship is 
enough to sustain a federal felony conviction and decades 
in federal prison. 

To be sure, I cannot fault the Court for the problem. The 
difficulty here stems from the statute and the lower court 
decisions that inspired it. I have no doubt that if all nine 
Justices put our heads together, we could rewrite §1346 to 
provide fair notice and minimize the risk of uneven enforce- 
ment. I have no doubt, too, that we could find a hook for 
any such rule somewhere in the morass of pre-McNally 
lower-court case law. Maybe, too, that is the path we are 
on, effectively writing this law bit by bit in decisions span- 
ning decades with the help of prosecutors and lower courts 
who present us with one option after another. But that is 
not a path the Constitution tolerates. Under our system of 
separated powers, the Legislative Branch must do the hard 
work of writing federal criminal laws. Congress cannot give 
the Judiciary uncut marble with instructions to chip away 
all that does not resemble David. See United States v. 
Reese, 92 U.S. 214, 221 (1876) (“It would certainly be dan- 
gerous if the legislature could set a net large enough to 
catch all possible offenders, and leave it to the courts to step 
inside and say who could be rightfully detained, and who 
should be set at large”); United States v. Wiltberger, 5 
Wheat. 76, 95 (1820) (Marshall, C. J.) (“It is the legislature, 
not the Court, which is to define a crime, and ordain its 
punishment”). 

Doubtless, Congress had high and worthy intentions 
when it enacted §1346. But it must do more than invoke an 
aspirational phrase and leave it to prosecutors and judges 
to make things up as they go along. The Legislature must 
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identify the conduct it wishes to prohibit. And its prohibi- 
tion must be knowable in advance—not a lesson to be 
learned by individuals only when the prosecutor comes call- 
ing or the judge debuts a novel charging instruction. Per- 
haps Congress will someday set things right by revising 
§1346 to provide the clarity it desperately needs. Until 
then, this Court should decline further invitations to invent 
rather than interpret this law. 
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NOTE: Where it is feasible, a syllabus (headnote) will be released, as is 
being done in connection with this case, at the time the opinion is issued. 
The syllabus constitutes no part of the opinion of the Court but has been 
prepared by the Reporter of Decisions for the convenience of the reader. 
See United States v. Detroit Timber & Lumber Co., 200 U. S. 321, 337. 
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CIMINELLI v. UNITED STATES ETAL. 


CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE SECOND CIRCUIT 


No. 21-1170. Argued November 28, 2022—Decided May 11, 2023 


Petitioner Louis Ciminelli was convicted of federal wire fraud for his in- 
volvement in a scheme to rig the bid process for obtaining state-funded 
development projects associated with then-New York Governor An- 
drew Cuomo’s Buffalo Billion initiative. The Buffalo Billion initiative 
was administered by the nonprofit Fort Schuyler Management Corpo- 
ration. Investigations uncovered that Fort Schuyler board member 
Alain Kaloyeros paid lobbyist Todd Howe $25,000 in state funds each 
month to ensure that the Cuomo administration gave Kaloyeros a 
prominent role in administering projects for Buffalo Billion. Ci- 
minelli’s construction company, LPCiminelli, paid Howe $100,000 to 
$180,000 each year to help it obtain state-funded jobs. In 2013, Howe 
and Kaloyeros devised a scheme whereby Kaloyeros would tailor Fort 
Schuyler’s bid process to smooth the way for LPCiminelli to receive 
major Buffalo Billion contracts by designating LPCiminelli as a “pre- 
ferred developer” with priority status to negotiate for specific projects. 
Kaloyeros, Howe, and Ciminelli jointly developed a set of requests for 
proposal (RFPs) that effectively guaranteed LPCiminelli’s selection as 
a preferred developer by treating unique aspects of LPCiminelli as 
qualifications for preferred-developer status. With that status in 
hand, LPCiminelli secured the marquee $750 million “Riverbend pro- 
ject” in Buffalo. After the scheme was uncovered, Ciminelli, Kaloyeros, 
Howe, and others were indicted for, as relevant here, wire fraud in vi- 
olation of 18 U.S. C. §1343 and conspiracy to commit the same under 
§1349. 

In the operative indictment and at trial, the Government relied 
solely on the Second Circuit’s right-to-control theory of wire fraud, un- 
der which the Government can establish wire fraud by showing that 
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the defendant schemed to deprive a victim of potentially valuable eco- 
nomic information necessary to make discretionary economic deci- 
sions. Consistent with that theory, the District Court instructed the 
jury that the term “property” in §1343 “includes intangible interests 
such as the right to control the use of one’s assets,” which could be 
harmed by depriving Fort Schuyler of “potentially valuable economic 
information.” The jury convicted Ciminelli of wire fraud and conspir- 
acy to commit wire fraud. On appeal, Ciminelli argued that the right 
to control one’s assets is not “property” for purposes of §1348. The Sec- 
ond Circuit affirmed the convictions on the basis of its longstanding 
right-to-control precedents. 


Held: Because the right to valuable economic information needed to 
make discretionary economic decisions is not a traditional property in- 
terest, the Second Circuit’s right-to-control theory cannot form the ba- 
sis for a conviction under the federal fraud statutes. Pp. 4-10. 

(a) The federal wire fraud statute criminalizes the use of interstate 
wires for “any scheme or artifice to defraud, or for obtaining money or 
property by means of false or fraudulent pretenses, representations, or 
promises.” 18 U.S.C. §1348. When the federal wire fraud statute 
was enacted, the “common understanding” of the words “to defraud” 
referred “to wronging one in his property rights.” Cleveland v. United 
States, 5381 U.S. 12,19. This Court has therefore consistently under- 
stood the statute’s “money or property” requirement as limiting the 
“scheme or artifice to defraud” element. Ibid. Even so, lower federal 
courts for decades interpreted the mail and wire fraud statutes to pro- 
tect intangible interests unconnected to traditional property rights. 
See Skilling v. United States, 561 U.S. 358, 400. This Court halted 
that trend in McNally v. United States, 483 U.S. 350, which confined 
the statutes to the “protection of] individual property rights.” Id., at 
359, n. 8. 

The right-to-control theory cannot be squared with the text of the 
federal fraud statutes, which are “limited in scope to the protection of 
property rights.” Id., at 360. The so-called right to control is not an 
interest that had “long been recognized as property” when the wire 
fraud statute was enacted. Carpenter v. United States, 484 U.S. 19, 
26. From the theory’s inception, the Second Circuit has not grounded 
the right to control in traditional property notions. The theory is also 
inconsistent with the structure and history of the federal fraud stat- 
utes. Congress responded to this Court’s decision in McNally by en- 
acting §1346, which revived only the intangible right of honest ser- 
vices, one of many intangible rights protected by courts under the 
fraud statutes pre-McNally. Congress’ silence regarding other such 
intangible interests forecloses the judicial expansion of the wire fraud 
statute to cover the intangible right to control. Finally, by treating 
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mere information as the protected interest, the right-to-control theory 
vastly expands federal jurisdiction to an almost limitless variety of de- 
ceptive actions traditionally left to State law. Pp. 4-9. 

(b) Despite relying exclusively on the right-to-control theory before 
the grand jury, District Court, and Second Circuit, the Government 
now concedes that the theory as articulated below is erroneous. Yet, 
the Government insists that the Court can affirm Ciminelli’s convic- 
tions by applying facts presented to the jury below to the elements of 
a different wire fraud theory. The Court declines the Government’s 
request, which would require the Court to assume not only the func- 
tion of a court of first view, but also of ajury. See McCormick v. United 
States, 500 U.S. 257, 270-271, n. 8. Pp. 9-10. 


13 F. 4th 158, reversed and remanded. 


THOMAS, J., delivered the opinion for a unanimous Court. ALITO, J., 
filed a concurring opinion. 
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Case Summary 


Overview 

HOLDINGS: [1]-In a case in which petitioner was 
convicted of federal wire fraud, the Court held that the 
right-to-control theory could not form the basis for a 
conviction under the federal fraud statutes. The theory 
could not be squared with the text of the federal fraud 
statutes, which were limited in scope to the protection of 
property rights. The theory was also inconsistent with 
the structure and history of the federal fraud statutes. 
Finally, the theory vastly expanded federal jurisdiction 
without statutory authorization. In sum, the wire fraud 
statute reached only traditional property interests; [2]- 
The Court declined to affirm petitioner's convictions on 
the alternative ground that the evidence was sufficient to 
establish wire fraud under a traditional property-fraud 
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theory. The Government asked the Court to assume not 
only the function of a court of first view, but also of a 


jury. 


Outcome 
Judgment reversed and case remanded. 9-0 decision; 1 
concurrence. 


LexisNexis® Headnotes 


Criminal Law & Procedure > ... > Fraud > Wire 
Fraud > Elements 


Governments > Legislation > Interpretation 
HNi{a=] Wire Fraud, Elements 


The federal fraud statutes criminalize only schemes to 
deprive people of traditional property interests. Because 
potentially valuable economic in formation necessary to 
make discretionary economic decisions is not a 
traditional property interest, the right-to-control theory is 
not a valid basis for liability under 78 U.S.C.S. § 1343. 


Criminal Law & Procedure > ... > Fraud > Wire 
Fraud > Elements 


Governments > Legislation > Interpretation 
HN2a=] Wire Fraud, Elements 


The wire fraud statute criminalizes schemes or artifices 
to defraud, or for obtaining money or property by means 
of false or fraudulent pretenses, representations, or 
promises. 78 U.S.C.S. § 1343. Although the statute is 
phrased in the disjunctive, the United States Supreme 
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Court has consistently understood the money or 
property requirement to limit the scheme or artifice to 
defraud element because the common understanding of 
the words to defraud when the statute was enacted 
referred to wronging one in his property rights. This 
understanding reflects not only the original meaning of 
the text, but also that the fraud statutes do not vest a 
general power in the Federal Government to enforce (its 
view of ) integrity in broad swaths of state and local 
policymaking. Instead, these statutes protect property 
rights only. Accordingly, the Government must prove not 
only that wire fraud defendants engaged in deception, 
but also that money or property was an object of their 
fraud. 


Criminal Law & Procedure > ... > Fraud > Wire 
Fraud > Elements 


Governments > Legislation > Interpretation 
HN3{ae] Wire Fraud, Elements 


The right-to-control theory cannot be squared with the 
text of the federal fraud statutes, which are limited in 
scope to the protection of property rights. The so-called 
right to control is not an interest that had long been 
recognized as property when the wire fraud statute was 
enacted. 


Criminal Law & Procedure > ... > Fraud > Wire 
Fraud > Elements 


HN4{a&] Wire Fraud, Elements 


The United States Supreme Court has consistently 
rejected federal fraud theories that stray from traditional 
concepts of property. 


Criminal Law & Procedure > ... > Fraud > Wire 
Fraud > Elements 


Governments > Legislation > Interpretation 
HN5{a] Wire Fraud, Elements 
The right-to-control theory is inconsistent with the 
structure and history of the federal fraud statutes. After 


McNally v. United States put an end to federal courts’ 
use of mail and wire fraud to protect an ever-growing 
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swath of intangible interests unconnected to property, 
Congress responded by enacting 78 U.S.C.S. § 1346, 
which—despite the wide array of intangible rights courts 
protected under the fraud statutes pre-McNally—revived 
only the intangible right of honest services. Congress’ 
reverberating silence about other such_ intangible 
interests forecloses the expansion of the wire fraud 
statute to cover the intangible right to control. 


Criminal Law & Procedure > ... > Fraud > Wire 
Fraud > Elements 


Governments > Legislation > Interpretation 
HN6{a=] Wire Fraud, Elements 


The wire fraud statute reaches only traditional property 
interests. The right to valuable economic information 
needed to make discretionary economic decisions is not 
a traditional property interest. Accordingly, the right-to- 
control theory cannot form the basis for a conviction 
under the federal fraud statutes. 


Criminal Law & Procedure > Juries & 
Jurors > Province of Court & Jury > Factual Issues 


Criminal Law & Procedure > Appeals > Standards of 
Review 


HN7jx Province of Court & Jury, Factual Issues 
Appellate courts are not permitted to affirm convictions 


on any theory they please simply because the facts 
necessary to support the theory were presented to the 


jury. 


Syllabus 


[**1122] [***296] [*306] Petitioner Louis Ciminelli 
was convicted of federal wire fraud for his involvement 
in a scheme to rig the bid process for obtaining state- 
funded development projects associated with then-New 
York Governor Andrew Cuomo’s Buffalo Billion initiative. 
The Buffalo Billion initiative was administered by the 
nonprofit Fort Schuyler Management Corporation. 
Investigations uncovered that Fort Schuyler board 
member Alain Kaloyeros paid lobbyist Todd Howe 
$25,000 in state funds each month to ensure that the 
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Cuomo administration gave Kaloyeros a prominent role 
in administering projects for Buffalo Billion. Ciminelli’s 
construction company, LPCiminelli, paid Howe 
$100,000 to $180,000 each year to help it obtain state- 
funded jobs. In 2013, Howe and Kaloyeros devised a 
scheme whereby Kaloyeros would tailor Fort Schuyler’s 
bid process to smooth the way for LPCiminelli to receive 
major Buffalo Billion contracts by designating 
LPCiminelli as a “preferred developer” with priority 
status to negotiate for specific projects. Kaloyeros, 
Howe, and Ciminelli jointly developed a set of requests 
for proposal [****2] that effectively guaranteed 
LPCiminelli's selection as a preferred developer by 
treating unique aspects of LPCiminelli as qualifications 
for preferred-developer status. With that [***297] status 
in hand, LPCiminelli secured the marquee $750 million 
“Riverbend project” in Buffalo. After the scheme was 
uncovered, Ciminelli, Kaloyeros, Howe, and others were 
indicted for, as relevant here, wire fraud in violation of 
18 U.S. C. §1343 and conspiracy to commit the same 
under §71349. 


In the operative indictment and at trial, the Government 
relied solely on the [**1123] Second Circuit’s right-to- 
control theory of wire fraud, under which the 
Government can establish wire fraud by showing that 
the defendant schemed to deprive a victim of potentially 
valuable economic information necessary to make 
discretionary economic decisions. Consistent with that 
theory, the District Court instructed the jury that the term 
“property” in $7343 “includes intangible interests such 
as the right to control the use of one’s assets,” which 
could be harmed by depriving Fort Schuyler of 
“potentially valuable economic information.” The jury 
convicted Ciminelli of wire fraud and conspiracy to 
commit wire fraud. On appeal, Ciminelli argued that the 
right [****3] to control one’s assets is not “property” for 
purposes of §7343. The Second Circuit affirmed [*307] 
the convictions on the basis of its longstanding right-to- 
control precedents. 


Held: Because the right to valuable economic 
information needed to make discretionary economic 
decisions is not a traditional property interest, the 
Second Circuit’s right-to-control theory cannot form the 
basis for a conviction under the federal fraud statutes. 
Pp. 4-10. 


(a) The federal wire fraud statute criminalizes the use of 
interstate wires for “any scheme or artifice to defraud, or 
for obtaining money or property by means of false or 
fraudulent pretenses, representations, or promises.” 78 
U.S. C. §1343, When the federal wire fraud statute was 
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enacted, the “common understanding” of the words “to 
defraud” referred “to wronging one in his property 
rights.” Cleveland v. United States, 531 U.S. 12, 19 
121 S. Ct. 365, 148 L. Ed. 2d 221. This Court has 
therefore consistently understood the statute’s “money 
or property” requirement as limiting the “scheme or 
artifice to defraud” element. /bid. Even so, lower federal 
courts for decades interpreted the mail and wire fraud 
statutes to protect intangible interests unconnected to 
traditional property rights. See Skilling v. United States, 
561 U.S. 358, 400, 130 _S. Ct. 2896, 177 L. Ed. 2d 619. 
This Court halted that trend in McNally v. United States, 
483 U.S. 350, 107 S. Ct. 2875, 97 L. Ed. 2d 292, which 
confined the statutes [****4] to the “protect[ion of] 
individual property rights.” /o., at 359, n. 8, 107 S. Ct. 
2875, 97 L.Ed. 2d 292. 


The right-to-control theory cannot be squared with the 
text of the federal fraud statutes, which are “limited in 
scope to the protection of property rights.” /o., at 360, 
107 S. Ct. 2875, 97 L. Ed. 2d 292. The so-called right to 
control is not an interest that had “long been recognized 
as property” when the wire fraud statute was enacted. 
Carpenter v. United States, 484 U. S. 19, 26, 108 S. Ct. 
316, 98 L. Ed. 2d 275. From the theory’s inception, the 
Second Circuit has not grounded the right to control in 
traditional property notions. The theory is also 
inconsistent with the structure and history of the federal 
fraud statutes. Congress responded to this Court’s 
decision in McNally by enacting $7346, which revived 
only the intangible right of honest services, one of 
[***298] many intangible rights protected by courts 
under the fraud statutes pre-McNally. Congress’ silence 
regarding other such intangible interests forecloses the 
judicial expansion of the wire fraud statute to cover the 
intangible right to control. Finally, by treating mere 
information as the protected interest, the right-to-control 
theory vastly expands federal jurisdiction to an almost 
limitless variety of deceptive actions traditionally left to 
State law. Pp. 4-9. 


(ob) Despite relying exclusively on [****5] the right-to- 
control theory before the grand jury, District Court, and 
Second Circuit, the Government now concedes that the 
theory as articulated below is erroneous. Yet, the 
Government insists that the Court can affirm Ciminelli’s 
convictions by [*308] applying facts presented to the 
jury below to [**1124] the elements of a different wire 
fraud theory. The Court declines the Government’s 
request, which would require the Court to assume not 
only the function of a court of first view, but also of a 
jury. See McCormick v. United States, 500 U.S. 257 


270-271, n. 8., 114 L. Ed. 2d 307 Pp. 9-10. 
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13 F. 4th 158, reversed and remanded. 


Counsel: Michael R. Dreeben argued the cause for 
petitioner. 


Eric J. Feigin argued the cause for respondent. 


Judges: Thomas, J., delivered the opinion for a 
unanimous Court. Alito, J., filed a concurring opinion. 


Opinion by: THOMAS 


Opinion 


JUSTICE THOMAS delivered the opinion of the Court. 


In this case, we must decide whether the Second 
Circuit’s longstanding “right to control” theory of fraud 
describes a valid basis for liability under the federal wire 
fraud statute, which criminalizes the use of interstate 
wires for “any scheme or artifice to defraud, or for 
obtaining money or property by means of false or 
fraudulent pretenses, representations, [*309] or 
promises.” 78 U.S. C. §1343, Under the right-to-control 
theory, a defendant is guilty of wire fraud if he schemes 
to deprive the victim of “potentially valuable economic 
information” [****6] “necessary to make discretionary 
economic decisions.” United States v. Percoco, 13 F. 
4th_ 158, 170 (CA2 2027) (internal quotation marks 
omitted). Petitioner Louis Ciminelli was charged with, 
tried for, and convicted of wire fraud under this theory. 
And the Second Circuit affirmed his convictions on that 
same basis. 


HN1¥] We have held, however, that the federal fraud 
statutes criminalize only schemes to deprive people of 
traditional property interests. Cleveland v. United States 
5371 U. S. 12, 24, 121 S. Ct. 365, 148 L. Ed. 2d 221 


(2000). Because “potentially valuable economic in 
formation” “necessary to make discretionary economic 


decisions” is not a traditional property interest, we now 
hold that the right-to-control theory is not a valid basis 
for liability under §7343. Accordingly, we reverse the 
Second Circuit’s judgment. 


[**1125] | 


This case begins with then-New York Governor Andrew 
Cuomo’s “Buffalo Billion” initiative. On its face, the 
initiative was administered through Fort Schuyler 
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Management Corporation, [***299] a nonprofit affiliated 
with the State University of New York (SUNY) and the 
SUNY Research Foundation. It aimed to invest $1 billion 
in development projects in upstate New York. Later 
investigations, however, uncovered a_ wide-ranging 
scheme that involved several of former Governor 
Cuomo’s associates, most notably Alain Kaloyeros 
and [****7] Todd Howe. Kaloyeros was a member of 
Fort Schuyler’s board of directors and was in charge of 
developing project proposals for Buffalo Billion; Howe 
was a lobbyist who had deep ties to the Cuomo 
administration. Each month, Kaloyeros paid Howe 
$25,000 in state funds to ensure that the Cuomo 
administration gave Kaloyeros a prominent position in 
Buffalo Billion. 


[*310] Ciminelli had a_ similar arrangement. His 
construction company, LPCiminelli, paid Howe 
$100,000 to $180,000 each year to help it obtain state- 
funded jobs. In 2013, Howe and Kaloyeros devised a 
scheme whereby Kaloyeros would tailor Fort Schuyler’s 
bid process to smooth the way for LPCiminelli to receive 
major Buffalo Billion contracts. First, on Kaloyeros’ 
suggestion, Fort Schuyler established a process for 
selecting “preferred developers” that would be given the 
first opportunity to negotiate with Fort Schuyler for 
specific projects. Then, Kaloyeros, Howe, and Ciminelli 
jointly developed a set of requests for proposal (RFPs) 
that treated unique aspects of LPCiminelli as 
qualifications for preferred-developer status. Those 
RFPs effectively guaranteed that LPCiminelli would be 
(and was) selected as a preferred developer for the 
Buffalo [****8] projects. With that status in hand, 
LPCiminelli secured the marquee $750 million 
“Riverbend project” in Buffalo. 


After an investigation revealed their scheme, Ciminelli, 
Howe, Kaloyeros, and several others were indicted by a 
federal grand jury on 18 counts including, as relevant 
here, wire fraud in violation of 78 U.S. C. §1343 and 
conspiracy to commit wire fraud in violation of §7349. 


Throughout the grand jury proceedings, trial, and 
appeal, the Government relied on the Second Circuit’s 
“right to control” theory, under which the Government 
can establish wire fraud by showing that the defendant 
schemed to deprive a victim of potentially valuable 
economic information necessary to make discretionary 
economic decisions. The Government’s indictment and 
trial strategy rested solely on that theory.’ And, it 


1 An earlier indictment alleged that the Buffalo Billion contracts 
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successfully defeated Ciminelli and his codefendants’ 
[*311] motion to dismiss by relying on that theory. In 
addition, it successfully moved the District Court to 
exclude certain defense evidence as irrelevant to that 
theory. The Government also relied on that theory in its 
summation to the jury. 


Consistent with the right-to-control theory, the District 
Court instructed the jury that the term “property” in 
§1343 “includes [****9] intangible interests such as the 
right to control the use of one’s assets.” App. 41. The 
jury could [***300] thus find that the [**1126] 
defendants harmed Fort Schuyler’s right to control its 
assets if Fort Schuyler was “deprived of potentially 
valuable economic information that it would consider 
valuable in deciding how to use its assets.” /bid. The 
District Court further defined “economically valuable 
information” as “information that affects the victim’s 
assessment of the benefits or burdens of a transaction, 
or relates to the quality of goods or services received or 
the economic risks of the transaction.” /bid. The jury 
found Ciminelli guilty of wire fraud and conspiracy to 
commit wire fraud and the District Court sentenced him 
to 28 months’ imprisonment followed by 2 years’ 
supervised release. 


On appeal, Ciminelli challenged the right-to-control 
theory, arguing that the right to control one’s assets is 
not “property” for purposes of the wire fraud statute. 
Defending the wire fraud convictions, the Government 
relied solely on the right-to-control theory. The Second 
Circuit affirmed the convictions based on_ its 
longstanding right-to-control precedents, holding that, by 
“rigging the RFPs to favor their [****10] companies, 
defendants deprived Fort Schuyler of potentially 
valuable economic information.” 73 F. 4th, at 171 
(internal quotation marks omitted). 


We granted certiorari to determine whether the Second 
Circuit’s right-to-control theory of wire fraud is a valid 
basis [*312] for liability under 78 U. S. C. §1343. 597 
U.S.___, 142 S. Ct. 2901, 213 L. Ed. 2d 1114 (2022). 
And, we now hold that it is not. 


were the property at issue. But, to defend against the 
defendants’ motion to dismiss, the Government relied solely 
on the theory that the scheme “defraud[ed] Fort Schuyler of its 
right to control its assets.” App. 31-32. The District Court then 
relied expressly on the right-to-control theory in denying the 
motion to dismiss. United States v. Percoco, 2017 U.S. Dist. 


A 


HNAF| The wire fraud statute criminalizes “scheme[s] 
or artifice[s] to defraud, or for obtaining money or 
property by means of false or fraudulent pretenses, 
representations, or promises.” §7343. Although the 
statute is phrased in the disjunctive, we have 
consistently understood the “money or _ property” 
requirement to limit the “scheme or artifice to defraud” 
element because the “common understanding” of the 
words “to defraud” when the statute was enacted 
referred “to wronging one in his property rights.” 
Cleveland, 531 U. S., at 19, 121 S. Ct. 365, 148 L. Ed. 
2d_221 (internal quotation marks omitted).2 This 
understanding reflects not only the original meaning of 
the text, but also that the fraud statutes do not vest a 
general power in “the Federal Government . . . to 
enforce (its view of ) integrity in broad swaths of state 
and local policymaking.” Kelly v. United States, 590 U. 
S. ‘ _ 140 S. Ct. 1565, 206 L. Ed. 2d 882 (2020) 


(slip _op., at 12). Instead, these statutes “protec[t] 
property rights only.” Cleveland, 531 U. S., at 19, 127 S. 


Ct. 365, 148 L. Ed. 2d 221. Accordingly, the 
Government must prove not only [****11] that wire 
fraud defendants “engaged in deception,” but also that 
money or property was “an object of their fraud.” Kelly, 
590 U. S., at 140 S. Ct. 1565, 206 L. Ed. 2d 882 


(slip op., at 7) (alterations omitted). 


Despite these limitations, lower federal courts for 
decades interpreted the mail and wire fraud statutes to 
protect intangible interests unconnected to traditional 
property rights. [***301] See Skilling v. United States, 
561 U. S. 358, 400, 130 S. Ct. 2896, 177 L. Ed. 2d 619 
(2010) (recounting how “the Courts of Appeals, one 
after the other, [*313] interpreted the term ‘scheme or 
artifice to defraud’ to include deprivations not only of 
money or property, but also of intangible rights”). For 
example, federal courts held the fraud statutes reached 
such intangible interests as the right to “honest 
services,” ibid. (internal quotation marks omitted); 
[**1127] the right of the citizenry to an honest election, 
see United States v. Girdner, 754 F. 2d 877, 880 (CA10 
1985); and the right to privacy, United States v. 
Louderman, 576 _F. 2d 1383, 1387 (CA9_ 1978). \|n 
McNally v. United States, 483 U. S. 350, 107 S. Ct. 


2 Although Cleveland involved the mail fraud statute, 78 U.S. 
C._§1341, “we have construed identical language in the wire 
and mail fraud statutes in pari materia.” Pasquantino v. United 
States, 544 U.S. 349, 355, n. 2, 125 S. Ct. 1766, 161 L. Ed. 


LEXIS 203580, 2017 WL 6314146, *8 (SDNY, Dec. 11, 2017). 


226 


2d 619 (2005). 
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2875, 97 L. Ed. 2d 292 (1987), this Court halted that 


trend by confining the federal fraud statutes to their 
original station, the “protect[ion of] individual property 
rights.” Jd., at 359, n. 8, 107 S. Ct. 2875, 97 L. Ed. 2d 
292. Congress then amended the fraud statutes 
“specifically to cover one of the ‘intangible rights’ that 
lower courts had protected under [the statutes] prior to 
McNally: ‘the intangible right of honest services.” 
Cleveland, 531 U. S., at 19-20, 121 S. Ct. 365, 148 L. 


Ed. 2d 221 (quoting 18 U. S. C. §1346). 


The right-to-control theory applied [****12] below first 
arose after McNally prevented the Government from 
basing federal fraud convictions on harms to intangible 
interests unconnected to property. See United States v. 
Wallach, 935 F. 2d 445, 461-464 (CA2 1991). As 
developed by the Second Circuit, the theory holds that, 
“[s]ince a defining feature of most property is the right to 
control the asset in question,” “the property interests 
protected by the wire fraud statute include the interest of 
a victim in controlling his or her own assets.” United 
States v. Lebedev, 932 F. 3d 40, 48 (2019) (alterations 
omitted). Thus, a “cognizable harm occurs where the 
defendant's scheme denies the victim the right to control 
its assets by depriving it of information necessary to 
make discretionary economic decisions.” United States 


v. Binday, 804 F. 3d 558, 570 (CA2 2015) (alterations 


omitted).° 


[*314] HNIF| The right-to-control theory cannot be 
squared with the text of the federal fraud statutes, which 
are “limited in scope to the protection of property rights.” 
MeNally, 483 U. S., at 360, 107 S. Ct. 2875, 97 L. Ed. 
2d 292. The so-called “right to control” is not an interest 
that had “long been recognized as property” when the 
wire fraud statute was enacted. Carpenter v. United 
States, 484 U. S. 19, 26, 108 S. Ct. 316, 98 L. Ed. 2d 
275 (1987). Significantly, when the Second Circuit first 
recognized the right-to-control theory in 1991—decades 
after the wire fraud statute was enacted and over a 
century after the mail fraud statute was enacted—it 
could cite [****13] no authority that established 
“potentially valuable economic information” as a 
traditionally recognized property interest. See Wallach 


3 At least two Circuits have expressly repudiated the right-to- 
control theory of wire fraud. United States v. Sadler, 750 F. 3d 
585, 590-592 (CA6 2014); United States v. Bruchhausen, 977 


935 F. 2d, at 462-4634 And, the Second [***302] 
Circuit has [**1128] not since attempted to ground the 
right-to-control theory in traditional property notions. 
HN4A¥} We have consistently [*315] rejected such 
federal fraud theories that “stray from _ traditional 
concepts of property.” Cleveland, 537 U. S., at 24, 121 
S. Ct. 365, 148 L. Ed. 2d 221. For its part, the 
Government—despite relying upon the right-to-control 
theory for decades, including in this very case—now 
concedes that if “the right to make informed decisions 
about the disposition of one’s assets, without more, 
were treated as the sort of ‘property’ giving rise to wire 
fraud, it would risk expanding the federal fraud statutes 
beyond property fraud as defined at common law and as 
Congress would have understood it.” Brief for United 
States 25-26. Thus, even the Government now agrees 
that the Second Circuit’s right-to-control theory is 
unmoored from the federal fraud statutes’ text. 


HNI*| The right-to-control theory is also inconsistent 
with the structure and history of the federal fraud 
statutes. As recounted above, after McNally put an end 
to federal courts’ use of mail and wire fraud to protect an 
ever-growing swath [****14] of intangible interests 
unconnected to property, Congress responded by 
enacting §7346, which—despite the wide array of 
intangible rights courts protected under the fraud 


4The only judicial authority the Second Circuit cited for this 
key proposition was a 1989 Fifth Circuit opinion that 
conclusorily asserted that “[t]he economic value of .. . 
knowledge” was “sufficient ‘property’ to implicate” the mail 
fraud statute, and that appears to have misunderstood 78 U. 
S. C. §1346 as “eliminating the requirement of property loss” 
in all cases. United States v. Little, 889 F. 2d 1367, 1368- 
1369. The Second Circuit then proceeded to rely on the 
“bundle of sticks” metaphor of property rights. See United 
States v. Wallach, 935 F. 2d 445, 463 (1991) (“[G]iven the 
important role that information plays in the valuation of a 
corporation, the right to complete and accurate information is 
one of the most essential sticks in the bundle of rights that 
comprise a_ stockholders property interest”). But that 
metaphor—whatever its merits in other contexts—cannot 
compensate for the absence of an interest that itself “nas long 
been recognized as property,” Carpenter v. United States, 484 
U._S,.19;,.26, 306 S.Ct 316,98 iL. Eo 20 275 (1987): 
particularly in light of our rejection of attempts to construe the 
federal fraud statutes “in a manner that leaves [their] outer 
boundaries ambiguous.” McNally v. United States, 483 U. S. 
350, 360, 107 S. Ct. 2875, 97 L. Ed. 2d 292 (1987). As noted 


F. 2d 464, 467-469 (CA9 1992). Several other Circuits have 
embraced the theory to varying degrees. See, e.g., United 
States v. Gray, 405 F. 3d 227, 234 (CA4 2005) (collecting 
cases). 
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above, the right to information necessary to make informed 
economic decisions, while perhaps useful for protecting and 
making use of one’s property, has not itself traditionally been 
recognized as a property interest. 
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statutes pre-McNally—revived “only the intangible right 
of honest services.” Cleveland, 531 U. S., at 19-20, 121 
S. Ct. 365, 148 L. Ed. 2d 227 (emphasis added). 
“Congress’ reverberating silence about other [such] 
intangible interests” forecloses the expansion of the wire 
fraud statute to cover the intangible right to control. 


United States v. Sadler, 750 F. 3d 585, 591 (CA6 2014). 


Finally, the right-to-control theory vastly expands federal 
jurisdiction without statutory authorization. Because the 
theory treats mere information as the protected interest, 
almost any deceptive act could be criminal. See, e.g., 
United States v. Viloski, 557 Fed. Appx. 28 (CA2 2014) 
(affirming right-to-control conviction based on an 
employee’s undisclosed conflict of interest). The theory 
thus makes a federal crime of an almost limitless variety 
of deceptive actions traditionally left to state contract 
and tort law—in flat contradiction with our caution that, 
‘falbsent [a] clear statement by [*316] Congress,” 
courts should “not read the mail [and wire] fraud 
statute[s] to place under federal superintendence a vast 
array of conduct traditionally policed by the States.” 
Cleveland, 531 U. S., at 27, 121 S. Ct. 365, 148 L. Ed. 
2d 221. [***303] And, as it did below, the Second 
Circuit has employed [****15] the theory to affirm 
federal convictions regulating the ethics (or lack thereof 
) of state employees and contractors—despite our 
admonition that “[flederal prosecutors may not use 
property fraud statutes to set standards of disclosure 
and good government for local and state officials.” Kelly, 
590 U. S., at 140 S. Ct. 1565, 206 L. Ed. 2d 882 
(slip op., at 12) (alterations omitted). The right-to-control 
theory thus criminalizes traditionally civil matters and 
federalizes traditionally state matters. 


HN6|F] In sum, the wire fraud statute reaches only 
traditional property interests. The right to valuable 
economic information needed to make discretionary 
economic decisions is not a traditional property interest. 
Accordingly, the right-to-control theory cannot form the 
basis for a conviction under the federal fraud statutes. 


B 


Despite indicting, obtaining convictions, and prevailing 
on appeal based solely on the right-to-control theory, 
the Government [**1129] now concedes that the 
theory as articulated below is erroneous. Brief for United 
States 24-26. The Government frankly admits that, “to 
the extent that language in the [Second Circuit’s] 
opinions might suggest that depriving a victim of 
economically valuable information, without more, 
necessarily qualifies as ‘obtaining money [****16] or 
property’ within the meaning of the fraud statutes, that is 
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incorrect.” /d., at 24. That should be the end of the case. 


Yet, the Government insists that its concession does not 
require reversal because we can affirm Ciminelli’s 
convictions on the alternative ground that the evidence 
was sufficient to establish wire fraud under a traditional 
property-fraud theory. /d., at 31-32. With profuse 
citations to the records below, the Government asks us 
to cherry-pick facts presented to a jury charged on the 
right-to-control theory [*317] and apply them to the 
elements of a different wire fraud theory in the first 
instance. In other words, the Government asks us to 
assume not only the function of a court of first view, but 
also of a jury. That is not our role. HN7{#] See, @.g., 
McCormick v. United States, 500 U. S. 257, 270-271, n. 
8, 111 S. Ct. 1807, 114 L. Ed. 2d 307 (1991) (“Appellate 
courts are not permitted to affirm convictions on any 
theory they please simply because the facts necessary 
to support the theory were presented to the jury”); 
Chiarella v. United States, 445 U. S. 222, 236, 100 S. 
Ct. 1108, 63_L. Ed. 2d 348 (1980). Accordingly, we 
decline the Government’s request to affirm Ciminelli’s 
convictions on alternative grounds. 


The right-to-control theory is invalid under the federal 
fraud statutes. We, therefore, reverse the judgment of 
the Court of Appeals and remand the case for further 
proceedings [****17] consistent with this opinion. 


It is so ordered. 


Concur by: ALITO 


Concur 


JUSTICE ALITO, concurring. 


The opinion of the Court correctly answers the sole 
question posed to us: whether the right-to-control theory 
[***304] supports liability under the federal wire fraud 
statute. The jury instructions embody that theory, and 
therefore this error, unless harmless, requires the 
reversal of the judgment below. | do not understand the 
Court's opinion to address fact-specific issues on 
remedy outside the question presented, including: (1) 
petitioner's ability to challenge the indictment at this 
stage of proceedings, see Fed. Rule Crim. Proc. 
12(b)(3)(B); (2) the indictment’s sufficiency, see United 
States v. Miller, 471 U. S. 130, 134-135, 105 S. Ct. 


1811, 85 L. Ed. 20 99 (1985) (variance from indictment 
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did not make indictment insufficient); (8) the applicability 
of harmless error to particular invocations of the right-to- 
control theory during trial, see Neder v. United States 
527 U. S. 1, 15, 119 S. Ct. 1827, 144 L. Ed. 2d 35 
(1999) (omission of element in jury instructions subject 
to harmless error); and (4) the Government's [*318] 
ability to retry petitioner on the theory that he conspired 
to obtain, and did in fact obtain, by fraud, a traditional 
form of property, viz., valuable contracts. On this 
understanding, | join the Court’s opinion. 


End of Document 
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Sec. 32 


Penalties 

Sec. 32. (a) Any person who willfully vio- 
lates any provision of this title (other than 
‘Section 30A) or any rule or regulation there- 
under the violation of which is made unlawful 
or the observance of which is required under 
the terms of this title, or any person who 
willfully and knowingly makes, or causes to be 
made, any statement in any application, re- 
port, or document required to be filed under 
this title or any rule or regulation thereunder 
or any undertaking contained in a registration 
statement as provided in subsection (d) of sec- 
. tion 15 of this title or by any self-regulatory 
organization in connection with an application 
for membership or participation therein or to 
become associated with a member thereof, 
which statement was false or misleading with 
respect to any material fact, shall upon convic- 
tion be fined not more than $1,000,000, or 
imprisoned not more than 10 years, or both, 
except that when such person is a person other 
than a natural person, a fine not exceeding 
$2,500,000 may be imposed; but no person 
shall be subject to imprisonment under this 
section for the violation of any rule or regula- 


tion if he proves that he had no knowledge of 


such rule or regulation. 


(b) Any issuer which fails to file informa- 
tion, documents, or reports required to be filed 
under subsection (d) of section 15 of this title 
or any rule or regulation thereunder shall for- 
feit to the United States the sum of $100 for 
each and every day such failure to file shall 
continue. Such forfeiture, which shall be in 
lieu of any criminal penalty for such failure to 
file which might be deemed to arise under 
subsection (a) of this section, shall be payable 
into the Treasury of the United States and 
shall be recoverable in a civil suit in the name 
of the United States. 


(c)(1)(A) Any issuer that violates section 
30A(a) shall be fined not more than $2,000,- 
000. 


_ (B) Any issuer that violates section 30A(a) 
shall be subject to a civil penalty of not more 
than $10,000 imposed in an action brought by 
the Commission. 


SECURITIES EXCHANGE ACT OF 1934 


(2)(A) Any officer or director of an issuer, or 
stockholder acting on behalf of such issuer, 
who willfully violates section 30A(a) shall be 
fined not more than $100,000, or imprisoned 
not more than 5 years, or both. 


(B) Any employee or agent of an issuer who 
is a United States citizen, national, or resident 
or is otherwise subject to the jurisdiction of 
the United States (other than an officer, di- 
rector, or stockholder acting on behalf of such 
issuer), and who willfully violates section 
30A(a), shall be fined not more than $100,000, 
or imprisoned not more than 5 years, or both. 


(C) Any officer, director, employee, or agent 
of an issuer, or stockholder acting on behalf of 
such issuer, who violates section 30A(a) shall 
‘be subject to a civil penalty of not more than 
$10,000 imposed in an action brought by the 
Commission. 


(3) Whenever a fine is imposed under para- 
graph (2) upon any officer, director, employee, 
agent, or stockholder of an issuer, such fine 
may not be paid, directly or indirectly, by such 
issuer. 


Separability of Provisions 


Sec. 33. If any provision of this act, or the 
application of such provision to any person or 
circumstances, shall be held invalid, the re- 
mainder of the act, and the application of such 
provision to persons or circumstances other 
than those as to which it is held invalid, shall 
not be affected thereby. 


2al 
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Rule 10b-5. Employment of Manipu- 
lative and Deceptive Devices 


Tt shall be unlawful for any person, directly o: 
indirectly, by the use. of any. means or instrumental. 
ity of interstate commerce, Or of the mails, or of any 
facility of any national securities exchange, 


: (a) To employ any device, scheme, or artifice to 


defraud, 


(b) To make any untrue statement of.a material 
fact or to omit to state a. material. fact necessary in 
order to make the statements made, in the light of 
the circumstances under which they were made, not 


! misleading, or 


(c) To engage in any act, practice, or course of 


: business which operates or would operate as a fraud 
‘ or deceit upon any person, _ ; 

in’ connection with the “purchase or sale of any 
_ security. : a: ¥ 
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Core Terms 


insider, shareholders, fiduciary, tippee, disclosure, 
nonpublic, abstain, investors, stock, disseminate, 
recipient, analysts, knowingly, tip 


Case Summary 


Procedural Posture 


Petitioner sought review of the judgment of the United 
States Court of Appeals for the District of Columbia 
Circuit holding in favor of respondent, Securities and 
Exchange Commission, in respondent's suit against 
petitioner for violations of § 17(a) of the Securities Act of 


1933, 15 U.S.C.S. § 77Q/(a), 10(b) of the Securities 
Exchange Act of 1934, 75 U.S.C.S. § 78j(b), and 17 
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C.F.R. § 240.10b-5. 


Overview 


Petitioner was an officer of a broker-dealer firm and 
specialized in investment analysis of insurance 
company securities to investors. Petitioner received 
information that a corporation had vastly overstated 
assets. Petitioner discussed this information with clients, 
and some of those clients sold holdings in the 
corporation. When respondent learned of petitioner's 
actions, respondent found that petitioner aided and 
abetted violations of § 17(a) of the Securities Act of 
1933, 15 U.S.C.S. § 77q(a), and § 10(b) of the 
Securities Exchange Act of 1934, 75 U.S.C.S. § 78j(b), 
by repeating the allegations to members of the 
investment community. In a divided opinion, the 
appellate court found against petitioner and he sought 
the Court's review. The U.S. Supreme Court held there 
was no actionable insider-trading violation by petitioner 
where petitioner was a stranger to the corporation, had 
no fiduciary duty to corporation's shareholders, did not 
try to gain corporate shareholder's confidence, and did 
not illegally obtain the information about the corporation. 
Therefore, petitioner had no duty to abstain from the use 
of the inside information, and the lower court's judgment 
was reversed. 


Outcome 

A judgment in favor of respondent was reversed where 
petitioner did not have a duty to refrain from the use of 
the inside information at issue. 
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LexisNexis® Headnotes 


Securities Law > ... > Securities Exchange Act of 
1934 Actions > Implied Private Rights of 
Action > Deceptive & Manipulative Devices 


Securities Law > ... > Implied Private Rights of 
Action > Elements of Proof > General Overview 


HN1[%] Implied Private Rights of Action, Deceptive 
& Manipulative Devices 


In order to establish a violation of 17 C.F.R. § 240.10b5, 
the existence of a relationship affording access to inside 
information intended to be available only for a corporate 
purpose, and the unfairness of allowing a corporate 
insider to take advantage of that information by trading 
without disclosure must be shown. 


Governments > Fiduciaries 


Securities Law > ... > Securities Exchange Act of 
1934 Actions > Implied Private Rights of 
Action > Deceptive & Manipulative Devices 


HN2{a&] Governments, Fiduciaries 

There is no general duty to disclose before trading on 
material nonpublic information, and a duty to disclose 
under 17 C.F.R. § 240.10(b) does not arise from the 
mere possession of nonpublic market information. Such 


a duty arises rather from the existence of a fiduciary 
relationship. 


Governments > Fiduciaries 


Securities Law > ... > Securities Exchange Act of 
1934 Actions > Insider Trading > General Overview 


Securities Law > Blue Sky Laws > Offers & Sales 


Securities Law > ... > Securities Exchange Act of 


1934 Actions > Implied Private Rights of 
Action > Deceptive & Manipulative Devices 


HN3{ ee Governments, Fiduciaries 


Not all breaches of fiduciary duty in connection with a 
securities transaction come within the ambit of 77 
C.F.R. § 240.10b-5. There must also be manipulation or 
deception. In an inside-trading case this fraud derives 
from the inherent unfairness involved where one takes 
advantage of information intended to be available only 
for a corporate purpose and not for the personal benefit 
of anyone. Thus, an insider will be liable under § 
240.10b-5 for inside trading only where he fails to 
disclose material nonpublic information before trading 
on it and thus makes secret profits. 


Governments > Fiduciaries 


Securities Law > ... > Securities Exchange Act of 
1934 Actions > Implied Private Rights of 
Action > Deceptive & Manipulative Devices 


Torts > ... > Affirmative Duty to Act > Types of 
Special Relationships > General Overview 


HN4{e Governments, Fiduciaries 


Under certain circumstances, such as where corporate 
information is revealed legitimately to an underwriter, 
accountant, lawyer, or consultant working for the 
corporation, these outsiders may become fiduciaries of 
the shareholders. The basis for recognizing this 
fiduciary duty is not simply that such persons acquired 
nonpublic corporate information, but rather that they 
have entered into a special confidential relationship in 
the conduct of the business of the enterprise and are 
given access to information solely for corporate 
purposes. When such a person breaches his fiduciary 
relationship, he may be treated more properly as a 
tipper than a tippee. For such a duty to be imposed, 
however, the corporation must expect the outsider to 
keep the disclosed nonpublic information confidential, 
and the relationship at least must imply such a duty. 


Governments > Fiduciaries 


Securities Law > ... > Securities Exchange Act of 
1934 Actions > Implied Private Rights of 
Action > Deceptive & Manipulative Devices 
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Securities Law > ... > Insider Trading > Duty to 
Abstain & Disclose > Tippee Duties 


HN5{ ae] Governments, Fiduciaries 


Not only are insiders forbidden by their fiduciary 
relationship from personally using undisclosed corporate 
information to their advantage, but they also may not 
give such information to an outsider for the same 
improper purpose of exploiting the information for their 
personal gain. Similarly, the transactions of those who 
knowingly participate with the fiduciary in such a breach 
are as forbidden as transactions on behalf of the trustee 
himself. Thus, the tippee's duty to disclose or abstain is 
derivative from that of the insider's duty. 


Governments > Fiduciaries 


Securities Law > ... > Securities Exchange Act of 
1934 Actions > Implied Private Rights of 
Action > Deceptive & Manipulative Devices 


Torts > Intentional Torts > Breach of Fiduciary 
Duty > General Overview 


HNé6[x&] Governments, Fiduciaries 


Tippee responsibility must be related back to insider 
responsibility by a necessary finding that the tippee 
knew the information was given to him in breach of a 
duty by a person having a special relationship to the 
issuer not to disclose the information. 


Civil Procedure > ... > Class Actions > Derivative 
Actions > General Overview 


Securities Law > ... > Securities Exchange Act of 
1934 Actions > Implied Private Rights of 
Action > Deceptive & Manipulative Devices 


HN7{%] Class Actions, Derivative Actions 


In determining whether a tippee is under an obligation to 
disclose or abstain from using inside information, the 
test is whether the insider personally will benefit, directly 
or indirectly, from his disclosure. Absent some personal 
gain, there has been no breach of duty to stockholders. 
And absent a breach by the insider, there is no 
derivative breach. 


Securities Law > ... > Securities Exchange Act of 
1934 Actions > Implied Private Rights of 
Action > Deceptive & Manipulative Devices 


HNé{a=] Implied Private Rights of Action, Deceptive 
& Manipulative Devices 


To determine whether a disclosure itself deceives, 
manipulates, or defrauds shareholders, the initial inquiry 
is whether there has been a breach of duty by the 
insider. This requires courts to focus on objective 
criteria, i. e., whether the insider receives a direct or 
indirect personal benefit from the disclosure, such as a 
pecuniary gain or a reputational benefit that will 
translate into future earnings. 


Governments > Fiduciaries 


Securities Law > ... > Securities Exchange Act of 
1934 Actions > Implied Private Rights of 
Action > Deceptive & Manipulative Devices 


Securities Law > ... > Insider Trading > Duty to 
Abstain & Disclose > Tippee Duties 


Torts > Intentional Torts > Breach of Fiduciary 
Duty > General Overview 


HN Governments, Fiduciaries 


There must be a breach of the insider's fiduciary duty 
before the tippee inherits the duty to disclose or abstain. 


Lawyers’ Edition Display 


Decision 


Tippee of material nonpublic information held not to 
have violated federal securities laws by repeating 
allegations of corporation's fraud to investors. 


Summary 


An officer of a broker-dealer firm received information 
from insiders of a corporation that the corporation's 
assets were vastly overstated as a result of fraudulent 
corporate practices. Throughout his investigation, the 
officer openly discussed the information he had 
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obtained with a number of clients and investors, some of 
which sold their holdings in the corporation in question. 
The officer also urged a newspaper to write a story on 
the allegations, but the newspaper refused. The New 
York Stock Exchange later halted trading on the 
corporation's stock after the stock fell from $ 26.00 to $ 
15.00. Thereafter, California insurance authorities 
impounded the corporation's records and uncovered 
evidence of fraud. The Securities and Exchange 
Commission (SEC) filed a complaint against the 
corporation. The SEC also began an investigation of the 
officer's role in the exposure of the fraud, and after a 
hearing, found that the officer had aided and abetted 
violations of 17(a) of the Securities Act of 1933 (75 
USCS 779(a), 10(b) of the Securities Exchange Act of 
1934 (15 USCS 78j(b)), and SEC Rule 10b-5 ( 17 CFR 
240.10b-5) by repeating the allegations of fraud to 
members of the investment community who later sold 
the corporation's stock. The SEC concluded that where 
"tippees," regardless of their motivation or occupation, 
come into possession of material information that they 
know is confidential and know or should know came 
from a corporate insider, they must either publicly 
disclose that information or refrain from trading (21 SEC 
Docket 1401). Recognizing, however, the officer's role in 
bringing the corporation's fraud to light, the SEC only 
censured him. On appeal, the United States Court of 
Appeals for the District of Columbia Circuit entered 
judgment against the officer for the reasons stated by 
the SEC in its opinion (687 F2d 824). 


On certiorari, the United States Supreme Court 
reversed. In an opinion by Powell, J., joined by Burger, 
Ch. J., and White, Rehnquist, Stevens, and O'Connor, 
JJ., it was held that the officer did not violate the 
antifraud provisions of the federal securities laws, since 
the officer had no pre-existing fiduciary duty to the 
corporation's shareholders, took no action inducing the 
shareholders to repose trust in him, and did not 
misappropriate or illegally obtain the information, and 
the insiders did not violate their fiduciary duty to the 
shareholders by providing the information so as to 
create a derivative fiduciary duty on the part of the 
officer, the insiders having received no monetary or 
personal benefit for revealing the information, but only 
being motivated by a desire to expose fraud. 


Blackmun, J., joined by Brennan and Marshall, JJ., 
dissented on the ground that the requirement that there 
be an improper purpose for the insiders’ action in order 
for there to be a violation of the antifraud provisions of 
the federal securities laws has no basis in law or policy. 
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Headnotes 


REGULATIONS §16 > federal antifraud provisions -- 
disclosure of material nonpublic information -- trading of 
shares -- > Headnote: 


LEdHN/[1A fx] [1 AJLEGHN/1 BJ] [1B] 


An officer of a broker-dealer firm, by receiving 
information from insiders of a corporation with which he 
has no connection, and by disclosing the information 
concerning the corporation to investors who relied on it 
in trading the shares of the corporation, does not violate 
the antifraud provisions of the federal securities laws 
under 17(a) of the Securities Act of 1933 (75 USCS 
77qQ(a), 10(b) of the Securities Exchange Act of 1934 
(15 USCS _78j(b), and Securities and Exchange 
Commission Rule _10b-5 ( 17 CFR 240.10b-5), where 
the officer had no pre-existing fiduciary duty to the 
corporation's shareholders, took no action inducing the 
shareholders to repose trust in him, and did not 
misappropriate or illegally obtain the information, and 
the insiders did not violate their fiduciary duty to the 
shareholders by providing the information so as to 
create a derivative fiduciary duty on the part of the 
officer, the insiders having received no monetary or 
personal benefit for revealing the information, but only 
being motivated by a desire to expose fraud. 


CORPORATIONS §101 > insiders -- trading of securities -- 
inside information -- officers and directors -- duty not to 
mismanage assets -- > Headnote: 


LEdHN/[2A J] [2A] LEdHN/[2B]\%] [2B] 


The duty that insiders of a corporation owe to the 
corporation's shareholders not to trade on_ inside 
information differs from the common-law duty that 
officers and directors also have to the corporation itself 
not to mismanage corporate assets, which includes 
confidential information. 


REGULATION §3 > duty of disclosure -- material nonpublic 
information -- trading of securities -- > Headnote: 


LEdHN/3]}%| [3] 
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A duty to disclose under 10(b) of the Securities 
Exchange Act of 1934 before trading securities of 
material nonpublic information does not arise from the 
mere possession of nonpublic information, but rather 
arises from the existence of a fiduciary relationship. 


REGULATION §3 > securities transaction -- fiduciary duty -- 
breach -- > Headnote: 


LEdHN/4]%] [4] 


Not all breaches of fiduciary duty in connection with a 
securities transaction come within the ambit of Rule 
10b-5 ( 17 CFR _ 240.10b-5); there must also be 
manipulation or deception. 


REGULATION §3 > trading -- fraud -- breach of fiduciary duty 
-- > Headnote: 


LEdHN/5]\%| [5] 


In an inside trading of securities case, the fraud that 
must accompany a breach of fiduciary duty in 
connection with a securities transaction in order to come 
within the ambit of Rule 10b-5 ( 17 CFR 240.10b-5) 
derives from the inherent unfairness involved where one 
takes advantage of information intended to be available 
only for corporate purposes and not for the personal 
benefit of anyone. 


REGULATION §3 > trading -- nondisclosure of information -- 
liability -- > Headnote: 


LEdHN{6]\%| [6] 


An insider of a corporation will be liable under Rule 10b- 
5 ( 17 CFR 240.10b-5) for inside trading of securities 
only where he fails to disclose material nonpublic 
information before trading on it and thus makes secret 
profits. 


REGULATION §3 > corporate information -- disclosure -- 
fiduciary relationship -- > Headnote: 


LEdHN{7A]\&] [7A]LEGHN[7B]\%] [7B] 
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For purposes of Rule _710b-5's ( 17 CFR 240.10b-5) 
prohibition against inside trading of securities without 
disclosure of material nonpublic information, under 
certain circumstances, such as where corporate 
information is revealed legitimately to an underwriter, 
accountant, lawyer, or consultant working for the 
corporation, outsiders may become fiduciaries of the 
shareholders; not simply on the basis that such persons 
acquired nonpublic corporate information, but rather that 
they had entered into a special confidential relationship 
in the conduct of the business of the enterprise and are 
given access to information solely for corporate 
purposes, but for such a fiduciary duty to be imposed, 
the corporation must expect the outsider to keep the 
disclosed nonpublic information confidential and the 
relationship at least must imply such a duty. 


REGULATION §3 > corporate information -- disclosure -- 
fiduciary relationship -- > Headnote: 


LEdHN[8Ai%] [(BA]|LEdHN/8B |x] [8B] 


For purposes of Rule 70b-5's ( 17 CFR 240.10b-5) 
prohibition against trading of securities without 
disclosure of material nonpublic information, when a 
corporate outsider becomes a fiduciary of the 
corporation's shareholders by entering into a special 
confidential relationship with the enterprise and by being 
given access to information solely for corporate 
purposes, and then breaches his fiduciary relationship, 
he may be treated more properly as an insider providing 
the nonpublic information rather than as the outsider 
who receives the information and trades securities on 
inside information. 


REGULATIONS §3 > federal antifraud provisions -- inside 
and market information -- distinction -- > Headnote: 


LEdHN/[9A Ji] [9A|LEGHN/9B]x%] [9B] 


Section 10(b) of the Securities Exchange Act of 1934 
and Aule 7106-5 ( 17 CFR 240.10b-5) make no 
distinction between inside information and market 
information, the latter being information generated within 
the company relating to its assets or earnings. 
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REGULATIONS §3 > trading -- duty of disclosure -- material 
nonpublic information -- > Headnote: 


LEdHN/10]{%| [10] 


The duty to disclose material nonpublic information 
before trading securities on the information, or to refrain 
from trading securities on the information is 
extraordinary, and therefore only attaches when a party 
has legal obligations other than a mere duty to comply 
with the general antifraud proscriptions in the federal 
securities laws. 


REGULATION §3 > trading -- duty of disclosure -- material 
nonpublic information -- > Headnote: 


LEdHN{[11]}%] [11] 


A duty to disclose material nonpublic information before 
trading securities on the information arises from the 
relationship between the parties and not merely from 
one's ability to acquire information because of his 
position in the market. 


REGULATION §3 > undisclosed corporate information -- use 
for personal gain -- fiduciary duty -- tippee -- derivative duty -- 
> Headnote: 


LEdHN[12]j%] [12] 


For purposes of Rule 10b-5's ( 17 CFR 240.10b-5) 
prohibition against trading of securities without 
disclosure of material nonpublic information, not only 
are insiders of a corporation forbidden by their fiduciary 
relationship from personally using undisclosed corporate 
information to their advantage, but they may not give 
such information to an outsider for the same improper 
purpose of exploiting the information for their personal 
gain, and the transactions of those who knowingly 
participate with the fiduciary in such a breach are as 
forbidden as transactions on behalf of the trustee 
himself, the tippee's duty to disclose the information 
before trading securities or to refrain from trading the 
securities being derivative from that of the insider's duty. 


REGULATION §3 > tippees -- fiduciary duty -- trading on 
material nonpublic information -- > Headnote: 
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LEdHN[13]%| [13] 


For purposes of Rule _10b-5's ( 17 CFR 240.10b-5) 
prohibition against trading of securities without 
disclosure of material nonpublic information, a tippee 
assumes a fiduciary duty to the shareholders of a 
corporation not to trade securities on material nonpublic 
information only when the insider has breached his 
fiduciary duty to the shareholder by disclosing the 
information to the tippee, and the tippee knows or 
should have known that there has been a breach. 


REGULATION §3 > corporate fraud -- disclosure -- Securities 
and Exchange Commission -- > Headnote: 


LEdHN[14A]] [14A]LEdHN[14B J. [14B] 


Rule 10b-5 ( 17 CFR 240.10b-5) does not impose any 
obligation simply to tell the Securities and Exchange 
Commission about fraud in a corporation before trading 
securities on the information. 


REGULATION §3 > disclosure of confidential corporate 
information -- breach of duty to shareholders -- > Headnote: 


LEdHN[15]%] [15] 


For purposes of Rule _10b-5's ( 17 CFR 240.10b-5) 
prohibition against trading of securities without 
disclosure of material nonpublic information, all 
disclosures of confidential corporate information are not 
inconsistent with the duty insiders owe to shareholders, 
whether there is a breach of duty depending in large 
part on the purpose of the disclosure; the test is whether 
the insider personally would benefit, directly or 
indirectly, from the disclosure, and absent some 
personal gain there is no breach of duty to stockholders. 


REGULATION §3 > breach of fiduciary duty disclosure of 
information -- derivative breach by tippee -- trading -- 
> Headnote: 


LEdHN[16]%] [16] 


For purposes of Rule _10b-5's ( 17 CFR 240.10b-5) 
prohibition against trading of securities without 
disclosure of material nonpublic information, absent a 
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breach by an insider of his fiduciary duty to a 
corporation's shareholders by disclosing confidential 
information, there is no derivative breach of duty on the 
part of the tippee who received the information. 


REGULATION §3 > scienter -- violation of fiduciary duty -- 
disclosure of material nonpublic information -- > Headnote: 


LEdHN[17]}%] [17] 


For purposes of Rule 710b-5's ( 17 CFR 240.10b-5) 
prohibition against trading of securities without 
disclosure of material nonpublic information, scienter in 
some cases is relevant in determining whether an 
insider of a corporation has violated his fiduciary duty to 
shareholders by _ disclosing material nonpublic 
information to an outsider, but to determine whether the 
disclosure itself deceives, manipulates or defrauds 
shareholders, the initial inquiry is whether there has 
been a breach of duty by the insider, which requires 
courts to focus on the objective criteria of whether the 
insider receives a direct or indirect personal benefit from 


the disclosure, such as a pecuniary gain or a 
reputational benefit that will translate into future 
earnings. 


REGULATION §3 > trading -- fiduciary duty -- elements -- 
disclosure of nonpublic information -- > Headnote: 


LEdHN/18]]%] [18] 


For purposes of Rule 710b-5's ( 17 CFR 240.10b-5) 
prohibition against trading of securities without 
disclosure of material nonpublic information, the 
elements of fiduciary duty of an insider of a corporation 
to its shareholders in exploitation of nonpublic 
information exist when an insider makes a gift of 
confidential information to a trading relative or friend, the 
tip and trade resembling trading by the insider himself 
followed by a gift of the profits to the recipient, or when 
there is a relationship between the insider and the 
recipient that suggests a quid pro quo from the latter, or 
an intention to benefit the particular recipient. 


REGULATION §3 > scienter -- Rule 10b-5 -- > Headnote: 
LEdHN[19A] =) [19A]LEdHN/19B] x) [19B] 
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Scienter, being a mental state embracing intent to 
deceive, manipulate, or defraud, is an independent 
element of a Rule 10b-5 securities violation. 


REGULATION §3 > scienter -- Rule 10b-5 -- > Headnote: 
LEdHN/[20A] =) [20A]LEdHN/20B] x] [20B] 


Motivation is not irrelevant to the issue of scienter for 
purposes of a Rule 10b-5 securities violation, it not 
being enough that a corporate insider's conduct results 
in harm to investors; rather, a violation may only be 
found where there is intentional or willful conduct 
designed to deceive or defraud investors by controlling 
or artificially affecting the price of securities. 


TRIAL §87 > stock -- insider disclosures -- questions of fact -- 
> Headnote: 


LEdHN[21f%] [21] 


Whether a corporate insider personally benefits from his 
or her disclosure of material nonpublic information to an 
outsider who trades in the corporate stock is a question 
of fact. 


Syllabus 


While serving as an officer of a broker-dealer, 
petitioner, who specialized in providing investment 
analysis of insurance company securities to institutional 
investors, received information from a former officer of 
an insurance company that its assets were vastly 
overstated as the result of fraudulent corporate 
practices and that various regulatory agencies had 
failed to act on similar charges made by company 
employees. Upon petitioner's investigation of the 
allegations, certain company employees corroborated 
the fraud charges, but senior management denied any 
wrongdoing. Neither petitioner nor his firm owned or 
traded any of the company's stock, but throughout his 
investigation he openly _ discussed [****2] the 
information he had obtained with a number of clients 
and investors, some of whom sold their holdings in the 
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company. The Wall Street Journal declined to publish a 
story on the fraud allegations, as urged by petitioner. 
After the price of the insurance company's stock fell 
during petitioner's investigation, the New York Stock 
Exchange halted trading in the stock. State insurance 
authorities then impounded the company's records and 
uncovered evidence of fraud. Only then did the 
Securities and Exchange Commission (SEC) file a 
complaint against the company, and only then did the 
Wall Street Journal publish a story based largely on 
information assembled by petitioner. After a hearing 
concerning petitioner's role in the exposure of the fraud, 
the SEC found that he had aided and abetted violations 
of the antifraud provisions of the federal securities laws, 
including § 70(b) of the Securities Exchange Act of 1934 
and SEC Rule 10b-5, by repeating the allegations of 
fraud to members of the investment community who 
later sold their stock in the insurance company. 
Because of petitioner's role in bringing the fraud to light, 
however, the SEC only censured him. On review, the 
Court of [****3] Appeals entered judgment against 
petitioner. 


Held: 


1. Two elements for establishing a violation of § 10(b) 
and Rule 10b-5 by corporate insiders are the existence 
of a relationship affording access to inside information 
intended to be available only for a corporate purpose, 
and the unfairness of allowing a corporate insider to 
take advantage of that information by trading without 
disclosure. A duty to disclose or abstain does not arise 
from the mere possession of nonpublic market 
information. Such a duty arises rather from the 
existence of a fiduciary relationship. Chiarella v. United 
States, 445 U.S. 222. There must also be "manipulation 
or deception" to bring a breach of fiduciary duty in 
connection with a securities transaction within the ambit 
of Rule 10b-5. Thus, an insider is liable under the Rule 
for inside trading only where he fails to disclose material 
nonpublic information before trading on it and thus 
makes secret profits. Pp. 653-654. 


2. Unlike insiders who have independent fiduciary duties 
to both the corporation and its shareholders, the typical 
tippee has no such relationships. There must be a 
breach of the insider's fiduciary duty before [****4] the 
tippee inherits the duty to disclose or abstain. Pp. 654- 
664. 


(a) The SEC's position that a tippee who knowingly 
receives nonpublic material information from an insider 
invariably has a fiduciary duty to disclose before trading 


rests on the erroneous theory that the antifraud 
provisions require equal information among all traders. 
A duty to disclose arises from the relationship between 
parties and not merely from one's ability to acquire 
information because of his position in the market. Pp. 
655-659. 


(b) A tippee, however, is not always free to trade on 
inside information. His duty to disclose or abstain is 
derivative from that of the insider's duty. Tippees must 
assume an insider's duty to the shareholders not 
because they receive inside information, but rather 
because it has been made available to them improperly. 
Thus, a tippee assumes a fiduciary duty to the 
shareholders of a corporation not to trade on material 
nonpublic information only when the insider has 
breached his fiduciary duty to the shareholders by 
disclosing the information to the tippee and the tippee 
knows or should know that there has been a breach. 
Pp. 659-661. 


(c) In determining whether a tippee is under [****5] an 
obligation to disclose or abstain, it is necessary to 
determine whether the insider's "tip" constituted a 
breach of the insider's fiduciary duty. Whether 
disclosure is a breach of duty depends in large part on 
the personal benefit the insider receives as a result of 
the disclosure. Absent an improper purpose, there is no 
breach of duty to stockholders. And absent a breach by 
the insider, there is no derivative breach. Pp. 661-664. 


3. Under the inside-trading and tipping rules set forth 
above, petitioner had no duty to abstain from use of the 
inside information that he obtained, and thus there was 
no actionable violation by him. He had no pre-existing 
fiduciary duty to the insurance company's shareholders. 
Moreover, the insurance company's employees, as 
insiders, did not violate their duty to the company's 
shareholders by providing information to petitioner. In 
the absence of a breach of duty to shareholders by the 
insiders, there was no derivative breach by petitioner. 
Pp. 665-667. 


Counsel: David Bonderman argued the cause for 
petitioner. With him on the briefs were Lawrence A. 
Schneider and Eric Summergrad. 


Paul Gonson argued the cause for respondent. With 
him on the brief [****6] were Daniel L. Goelzer, Jacob 
H. Stillman, and Whitney Adams. * 


“Solicitor General Lee, Assistant Attorney General Jensen, 


Brian Morales 
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Judges: POWELL, J., delivered the opinion of the 
Court, in which BURGER, C. J., and WHITE, 
REHNQUIST, STEVENS, and O'CONNOR, Ju., joined. 
BLACKMUN, J., filed a dissenting opinion, in which 
BRENNAN and MARSHALL, JJ., joined, post, p. 667. 


Opinion by: POWELL 


Opinion 


[*648] [***918] [**3258] 
delivered the opinion of the Court. 


JUSTICE POWELL 


LEdHN/1A] * | [1A]Petitioner Raymond Dirks received 
material nonpublic information from "insiders" of a 
corporation with which he had no connection. He 
disclosed this information to investors who relied on it in 
trading in the shares of the corporation. The question is 
whether Dirks violated the antifraud provisions of 
the [****7] federal securities laws by this disclosure. 


In 1973, Dirks was an officer of a New York broker- 
dealer firm who specialized in providing investment 
analysis of insurance company securities to institutional 
investors. ' On [*649] March 6, Dirks received 
information from Ronald Secrist, a former officer of 
Equity Funding of America. Secrist alleged that the 
assets of Equity Funding, a diversified corporation 
primarily engaged in selling life insurance and mutual 
funds, were vastly overstated as the result of fraudulent 
corporate practices. Secrist also stated that various 
regulatory agencies had failed to act on similar charges 


Stephen M. Shapiro, Deputy Assistant Attorney General 
Olsen, David A. Strauss, and Geoffrey S. Stewart filed a brief 
for the United States as amicus curiae urging reversal. 


Edward H. Fleischman, Richard E. Nathan, Martin P. Unger, 
and William J. Fitzpatrick filed a brief for the Securities 
Industry Association as amicus curiae. 


'The facts stated here are taken from more detailed 
statements set forth by the Administrative Law Judge, App. 
176-180, 225-247; the opinion of the Securities and Exchange 
Commission, 21 S. E. C. Docket 1401, 1402-1406 (1981); and 
the opinion of Judge Wright in the Court of Appeals, 220 U. S. 
App. D. C. 309, 314-318, 681 F.2d 824, 829-833 (1982). 
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made by Equity Funding employees. He urged Dirks to 
verify the fraud and disclose it publicly. 


[****8] Dirks decided to investigate the allegations. He 
visited Equity Funding's headquarters in Los Angeles 
and interviewed several officers and employees of the 
corporation. The senior management denied any 
wrongdoing, but certain corporation employees 
corroborated the charges of fraud. Neither Dirks nor his 
firm owned or traded any Equity Funding stock, but 
throughout his investigation he openly discussed the 
information he had obtained with a number of clients 
and investors. Some of these persons sold their 
holdings of Equity Funding securities, including five 
investment advisers who liquidated holdings of more 
than $ 16 million. 2 


[****9] [***919] [**3259] While Dirks was in Los 
Angeles, he was in touch regularly with William Blundell, 
the Wall Street Journal's Los Angeles bureau chief. 
Dirks urged Blundell to write a story on the fraud 
allegations. Blundell did not believe, however, that such 
a massive fraud could go undetected and declined to 
[*650] write the story. He feared that publishing such 
damaging hearsay might be libelous. 


During the 2-week period in which Dirks pursued his 
investigation and spread word of Secrist's charges, the 
price of Equity Funding stock fell from $ 26 per share to 
less than $ 15 per share. This led the New York Stock 
Exchange to halt trading on March 27. Shortly 
thereafter California insurance authorities impounded 
Equity Funding's records and uncovered evidence of the 
fraud. Only then did the Securities and Exchange 
Commission (SEC) file a complaint against Equity 
Funding 3 [10] and only then, on April 2, did the 


2 Dirks received from his firm a salary plus a commission for 
securities transactions above a certain amount that his clients 
directed through his firm. See 21 S. E. C. Docket, at 1402, n. 
3. But "[it] is not clear how many of those with whom Dirks 
spoke promised to direct some brokerage business through 
[Dirks' firm] to compensate Dirks, or how many actually did 
so." 220 U. S. App. D. C., at 316, 681 F.2d, at 831. The 
Boston Company Institutional Investors, Inc., promised Dirks 
about $ 25,000 in commissions, but it is unclear whether 
Boston actually generated any brokerage business for his firm. 
See App. 199, 204-205; 21 S. E. C. Docket, at 1404, n. 10; 
220 U. S. App. D. C., at 316, n. 5, 681 F.2d, at 831, n. 5. 


3As early as 1971, the SEC had received allegations of 
fraudulent accounting practices at Equity Funding. Moreover, 
on March 9, 1973, an official of the California Insurance 
Department informed the SEC's regional office in Los Angeles 
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Wall Street Journal publish a front-page story based 
largely on information assembled by Dirks. Equity 
Funding immediately went into receivership. 7 


The SEC began an investigation into Dirks’ role in the 
exposure of the fraud. After a hearing by an 
Administrative Law Judge, the SEC found that Dirks had 
aided and abetted violations of § 17(a) of the Securities 
Act of 1933, 48 Stat. 84, as amended, 75 U. S.C. § 
77q(a), > [****12] § 10(b) of the Securities [*651] 
Exchange Act of 1934, 48 Stat. 891, 75 U.S. C. § 
78j(b), © [***920] and SEC Rule 10b-5, 17 CFR § 
240.10b-5 (1983), ’ [****13] by repeating [**3260] the 
allegations of fraud to members of the investment 
community who later sold their Equity Funding stock. 
The SEC concluded: "Where ‘tippees' -- regardless of 
their motivation or occupation -- come into possession 
of material ‘corporate information [****11] that they 
know is confidential and know or should know came 
from a corporate insider,’ they must either publicly 
disclose that information or refrain from trading.” 21 S. 
E. C. Docket 1401, 1407 (1981) (footnote omitted) 
(quoting Chiarella v. United States, 445 U.S. 222, 230 
n. 12 (1980)). Recognizing, however, that Dirks "played 
an important role in bringing [Equity Funding's] massive 
fraud [*652] to light," 21 S. E. C. Docket, at 1412, ® the 
SEC only censured him. 9 


of Secrist's charges of fraud. Dirks himself voluntarily 
presented his information at the SEC's regional office 
beginning on March 27. 


4 A federal grand jury in Los Angeles subsequently returned a 
105-count indictment against 22 persons, including many of 
Equity Funding's officers and directors. All defendants were 
found guilty of one or more counts, either by a plea of guilty or 
a conviction after trial. See Brief for Petitioner 15; App. 149- 
153. 


5 Section 17(a), as set forth in 75 U. S. C. § 77q/(a), provides: 


"It shall be unlawful for any person in the offer or sale of any 
securities by the use of any means or instruments of 
transportation or communication in interstate commerce or by 
the use of the mails, directly or indirectly -- 


"(1) to employ any device, scheme, or artifice to defraud, or 


"(2) to obtain money or property by means of any untrue 
statement of a material fact or any omission to state a material 
fact necessary in order to make the statements made, in the 
light of the circumstances under which they were made, not 
misleading, or 


"(3) to engage in any transaction, practice, or course of 
business which operates or would operate as a fraud or deceit 
upon the purchaser." 


[****14] Dirks sought review in the Court of Appeals for 
the District of Columbia Circuit. The court entered 
judgment against Dirks "for the reasons stated by the 
Commission in its opinion." App. to Pet. for Cert. C-2. 
Judge Wright, a member of the panel, subsequently 
issued an opinion. Judge Robb concurred in the result 
and Judge Tamm dissented; neither filed a separate 
opinion. Judge Wright believed that "the obligations of 
corporate fiduciaries pass to all those to whom they 
disclose their information before it has been 
disseminated to the public at large." 220 U. S. App. D. 
C. 309, 324, 681 F.2d 824, 839 (1982). Alternatively, 
Judge Wright concluded that, as an employee of a 
broker-dealer, Dirks had violated "obligations to the SEC 
and to the public completely independent of any 
obligations he acquired" as a result of receiving the 
information. /d., at 325, 681 F.2d, at 840. 


In view of the importance to the SEC and to the 
securities industry of the question presented by this 
case, we granted a writ of certiorari. 459 U.S. 1014 


8 Section 10(b) provides: 


"It shall be unlawful for any person, directly or indirectly, by the 
use of any means or instrumentality of interstate commerce or 
of the mails, or of any facility of any national securities 
exchange -- 


"(b) To use or employ, in connection with the purchase or sale 
of any security registered on a national securities exchange or 
any security not so registered, any manipulative or deceptive 
device or contrivance in contravention of such rules and 
regulations as the Commission may prescribe as necessary or 
appropriate in the public interest or for the protection of 
investors." 


7 Rule 10b-5 provides: 


"It shall be unlawful for any person, directly or indirectly, by the 
use of any means or instrumentality of interstate commerce, or 
of the mails or of any facility of any national securities 
exchange, 


"(a) To employ any device, scheme, or artifice to defraud, 


"(b) To make any untrue statement of a material fact or to omit 
to state a material fact necessary in order to make the 
statements made, in the light of the circumstances under 
which they were made, not misleading, or 


"(c) To engage in any act, practice, or course of business 
which operates or would operate as a fraud or deceit upon any 
person, in connection with the purchase or sale of any 
security." 


8 JUSTICE BLACKMUN's dissenting opinion minimizes the 


Brian Morales 
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[***921] (1982). We now reverse. 
[*653] Il 


LEdHN/2A]#] [2A] [****15] LEdHN/3]#] [3]In the 
seminal case of In re Cady, Roberts & Co., 40 S. E. C. 
907 (1961), the SEC recognized that the common law in 
some jurisdictions imposes on "corporate '‘insiders,' 
particularly = officers, — directors, or — controlling 
stockholders" an "affirmative duty of disclosure . . . when 
dealing in securities." /d., at 911, and n. 13. 19 [****17] 
The SEC [**3261] found that not only did breach of this 
common-law duty also establish the elements of a Rule 
10b-5 violation, ‘’ but that individuals other than 
corporate insiders could be obligated either to disclose 
material nonpublic information '? before trading or to 
abstain from trading altogether. /d., at 912. In Chiarella, 
we accepted the two elements set out in Cady, Roberts 
HN1{#] for establishing a Rule 10b-5 violation: "(i) the 
existence of a relationship affording access to inside 
information intended to be available only for a corporate 
purpose, and (ii) the unfairness of allowing a corporate 
insider to take advantage [****16] of that information 
[*654] by trading without disclosure." 445 U.S., at 227. 
In examining whether Chiarella had an obligation to 


role Dirks played in making public the Equity Funding fraud. 
See post, at 670 and 677, n. 15. The dissent would rewrite 
the history of Dirks' extensive investigative efforts. See, e. g., 
21S. E. C. Docket, at 1412 ("It is clear that Dirks played an 
important role in bringing [Equity Funding's] massive fraud to 
light, and it is also true that he reported the fraud allegation to 
[Equity Funding's] auditors and sought to have the information 
published in the Wall Street Journal"); 220 U.S. App. D. C., at 
314, 681 F.2d, at 829 (Wright, J.) ("Largely thanks to Dirks one 
of the most infamous frauds in recent memory was uncovered 
and exposed, while the record shows that the SEC repeatedly 
missed opportunities to investigate Equity Funding"). 


®Section 15 of the Securities Exchange Act, 15 U. S. C. § 
780(b)(4)(E), provides that the SEC may impose certain 
sanctions, including censure, on any person associated with a 
registered broker-dealer who has "willfully aided [or] abetted" 
any violation of the federal securities laws. See 75 U.S. C. § 
78ff(a) (1976 ed., Supp. V) (providing criminal penalties). 


a LEdHN[2B] * | [2B]The duty that insiders owe to the 
corporation's shareholders not to trade on inside information 
differs from the common-law duty that officers and directors 
also have to the corporation itself not to mismanage corporate 
assets, of which confidential information is one. See 3 W. 
Fletcher, Cyclopedia of the Law of Private Corporations §§ 
848, 900 (rev. ed. 1975 and Supp. 1982); 3A id., §§ 1168.1, 
1168.2 (rev. ed. 1975). In holding that breaches of this duty to 
shareholders violated the Securities Exchange Act, the Cady, 
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disclose or abstain, the Court found that HNAF| there 
is no general duty to disclose before trading on material 
nonpublic information, 1? and held that "a duty to 
disclose under § 70/6) does not arise from the mere 
possession of nonpublic market information." /d., at 235. 
Such a duty arises rather from the existence of a 
fiduciary relationship. See /d., at 227-235. 


[18] LEGHN/4]F) [4] LEGHN/5]'#) [5] LEGHN/6], 
T) [6]Not HN3[#] "all breaches of fiduciary duty in 


connection with a securities transaction," however, 
come within the ambit of Rule 706-5. Santa Fe 
Industries, Inc. v. Green, 430 U.S. 462, 472 (1977). 
There must also be “manipulation [***922] or 
deception." /d., at 473. In an inside-trading case this 
fraud derives from the "inherent unfairness involved 
where one takes advantage" of "information intended to 
be available only for a corporate purpose and not for the 
personal benefit of anyone." /n re Merrill Lynch, Pierce, 
Fenner & Smith, Inc., 43 S. E. C. 933, 936 (1968). Thus, 
an insider will be liable under Rule 706-5 for inside 
trading only where he fails to disclose material 
nonpublic information before trading on it and thus 
makes "secret profits." Cady, Roberts, supra, at 916, n. 
31. 


Roberts Commission recognized, and we agree, that "[a] 
significant purpose of the Exchange Act was to eliminate the 
idea that use of inside information for personal advantage was 
a normal emolument of corporate office." See 40 S. E. C., at 
912, n. 15. 


11 Rule _10b-5 is generally the most inclusive of the three 
provisions on which the SEC rested its decision in this case, 
and we will refer to it when we note the statutory basis for the 
SEC's inside-trading rules. 


12The SEC views the disclosure duty as requiring more than 
disclosure to purchasers or sellers: "Proper and adequate 
disclosure of significant corporate developments can only be 
effected by a public release through the appropriate public 
media, designed to achieve a broad dissemination to the 
investing public generally and without favoring any special 
person or group." /n re Faberge, Inc., 45 S. E. C. 249, 256 
(1973). 


13 See 445 U.S., at 233; id., at 237 (STEVENS, J., concurring); 
id., at 238-239 (BRENNAN, J., concurring in judgment); io., af 
239-240 (BURGER, C. J., dissenting). Cf. id., at 252, n. 2 
(BLACKMUN, J., dissenting) (recognizing that there is no 
obligation to disclose material nonpublic information obtained 
through the exercise of "diligence or acumen" and “honest 
means," as opposed to "stealth"). 
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[****19] LEdHN[7A]|* | [7A] LEdHN/8A]* | [8A]We 
were explicit in Chiarella in saying that there can be no 
duty to disclose where the person who has traded on 
inside information "was not [the corporation's] agent, . . . 
was not a fiduciary, [or] was not a person in whom the 
sellers [of the securities] had placed their trust and 
confidence." 445 U.S., at 232. Not to require such a 
fiduciary relationship, we recognized, would "[depart] 
radically from the established doctrine that duty arises 
from a specific relationship between [*655] two parties" 
and would amount to "recognizing a general duty 
between all participants in market transactions to forgo 
actions based on material, nonpublic information.” /d., at 
232, 233. This requirement of a specific relationship 
between the shareholders and the individual trading on 
inside information has created analytical difficulties for 
the SEC and courts in policing tippees who trade on 
inside information. Unlike insiders who have 
independent fiduciary duties to both the corporation and 
its [****20] shareholders, the [**3262] typical tippee 
has no such relationships. '* In view of this absence, it 
has been unclear how a tippee acquires the Cady, 
Roberts duty to refrain from trading on_ inside 
information. 


14 


LEdHN[7B]*] [7B] LEdHN/8B]*] [8B]Under HN] 
certain circumstances, such as where corporate information is 
revealed legitimately to an underwriter, accountant, lawyer, or 
consultant working for the corporation, these outsiders may 
become fiduciaries of the shareholders. The basis for 
recognizing this fiduciary duty is not simply that such persons 
acquired nonpublic corporate information, but rather that they 
have entered into a special confidential relationship in the 
conduct of the business of the enterprise and are given access 
to information solely for corporate purposes. See SEC v. 
Monarch Fund, 608 F.2d 938, 942 (CA2 1979); In re 
Investors Management Co., 44 S. E. C. 633, 645 (1971); In 
re Van Alstyne, Noel & Co., 43 S. E. C. 1080, 1084-1085 
(1969); In re Merrill Lynch, Pierce, Fenner & Smith, Inc., 43 S. 
E. C. 933,937 (1968); Cady, Roberts, 40 S. E. C., at 912. 
When such a person breaches his fiduciary relationship, he 
may be treated more properly as a tipper than a tippee. See 
Shapiro _v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 495 
F.2d 228, 237 (CA2 1974) (investment banker had access to 
material information when working on a proposed public 
offering for the corporation). For such a duty to be imposed, 
however, the corporation must expect the outsider to keep the 
disclosed nonpublic information confidential, and the 
relationship at least must imply such a duty. 
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[****21 ] A 


The SEC's position, as stated in its opinion in this case, 
is that a tippee "inherits" the Cady, Roberts obligation to 
shareholders whenever he receives inside information 
from an insider: 


"In tipping potential traders, Dirks breached a duty which 
he had assumed as a result of knowingly receiving 
[*656] confidential information [***923] from [Equity 
Funding] insiders. Tippees such as Dirks who receive 
non-public, material information from insiders become 
‘subject to the same duty as [the] insiders.’ Shapiro v. 
Merrill Lynch, Pierce, Fenner & Smith, Inc. [495 F.2d 
228, 237 (CA2 1974) (quoting Ross _v. Licht, 263 
F.Supp. 395, 410 (SDNY _ 1967))]. Such a tippee 


breaches the fiduciary duty which he assumes from the 
insider when the tippee knowingly transmits the 
information to someone who will probably trade on the 
basis thereof. ... Presumably, Dirks' informants were 
entitled to disclose the [Equity Funding] fraud in order to 
bring it to light and its perpetrators to justice. However, 
Dirks -- standing in their shoes -- committed a breach of 
the fiduciary duty which he had assumed in dealing with 
them, when he [****22] passed the information on to 
traders." 21 S. E. C. Docket, at 1410, n. 42. 


LEdHN/9AI | [9A]This view differs little from the view 
that we rejected as inconsistent with congressional 
intent in Chiarella. \n that case, the Court of Appeals 
agreed with the SEC and affirmed Chiarella's conviction, 
holding that "fanyone] -- corporate insider or not -- who 
regularly receives material nonpublic information may 
not use that information to trade in securities without 
incurring an affirmative duty to disclose." United States 
v._ Chiarella, 588 F.2d 1358, 1365 (CA2 1978) 
(emphasis in original). Here, the SEC maintains that 
anyone who knowingly receives nonpublic material 
information from an insider has a fiduciary duty to 
disclose before trading. 1° 


15 Apparently, the SEC believes this case differs from Chiarella 
in that Dirks' receipt of inside information from Secrist, an 
insider, carried Secrist's duties with it, while Chiarella received 
the information without the direct involvement of an insider and 
thus inherited no duty to disclose or abstain. The SEC fails to 
explain, however, why the receipt of non-public information 
from an insider automatically carries with it the fiduciary duty 
of the insider. As we emphasized in Chiarella, mere 
possession of nonpublic information does not give rise to a 
duty to disclose or abstain; only a specific relationship does 
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[****23] 


[657] [**3263]  LEdHN/10]#] [10] LEdHN/[11] ¥ | 
[11]In effect, the SEC's theory of tippee liability in both 
cases appears rooted in the idea that the antifraud 
provisions require equal information among all traders. 
This conflicts with the principle set forth in Chiarella that 
only some persons, under some circumstances, will be 
barred from trading while in possession of material 
nonpublic information. '© Judge Wright correctly read 
[***924] our opinion in Chiarella as repudiating any 
notion that all traders must enjoy equal information 
before trading: "[The] ‘information’ theory is rejected. 
Because the disclose-or-refrain duty is extraordinary, it 
attaches only when a party has legal obligations other 
than a mere duty to comply with the general antifraud 
proscriptions in the federal securities laws." 220 U.S. 
App. D. C., at 322, 681 F.2d, at 837. See Chiarella, 445 
U.S., at 235, n. 20. We reaffirm today that "[a] duty [to 
disclose] [*658] arises from the relationship between 
parties .. [****24] . and not merely from one's ability to 
acquire information because of his position in the 
market." /d., at 231-232, n. 14. 


that. And we do not believe that the mere receipt of 
information from an insider creates such a special relationship 
between the tippee and the corporation's shareholders. 


LEdHN/9B] ¥ | [9B]Apparently recognizing the weakness of 
its argument in light of Chiarella, the SEC attempts to 
distinguish that case factually as involving not "inside" 
information, but rather "market" information, /. e., "information 
originating outside the company and usually about the supply 
and demand for the company's securities." Brief for 
Respondent 22. This Court drew no such distinction in 
Chiarella and, as THE CHIEF JUSTICE noted, "{it] is clear that 
§ 10(b) and Rule 10b-5 by their terms and by their history 
make no such distinction." 445 U.S., at 241, n. 7 (dissenting 
opinion). See ALI, Federal Securities Code § 1603, Comment 
(2)(j) (Prop. Off. Draft 1978). 


16 In Chiarella, we noted that formulation of an absolute equal 
information rule "should not be undertaken absent some 
explicit evidence of congressional intent." 445 U.S., at 233. 
Rather than adopting such a radical view of securities trading, 
Congress has expressly exempted many market professionals 
from the general statutory prohibition set forth in § 11(a)(1) of 
the Securities Exchange Act, 75 U. S. C. § 78k(a)(1), against 
members of a national securities exchange trading for their 
own account. See id., at 233, n. 16. We observed in Chiarella 
that "[the] exception is based upon Congress' recognition that 
[market professionals] contribute to a fair and orderly 
marketplace at the same time they exploit the informational 
advantage that comes from their possession of [nonpublic 
information]." /bid. 
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[****25] Imposing a duty to disclose or abstain solely 
because a _ person knowingly receives material 
nonpublic information from an insider and trades on it 
could have an inhibiting influence on the role of market 
analysts, which the SEC itself recognizes is necessary 
to the preservation of a healthy market. '” [****26] It is 
commonplace for analysts to "ferret out and analyze 
information," 21 S. E. C. Docket, at 1406, '8 and this 
often is done by meeting with and questioning corporate 
officers and others who are insiders. And information 
that the analysts [*659] obtain normally may be the 
basis for judgments as to the market worth of a 
corporation's securities. The analyst's judgment in this 
respect is made available in market letters or otherwise 
to clients of the firm. It is [**3264] the nature of this 
type of information, and indeed of the markets 
themselves, that such information cannot be made 


17 The SEC expressly recognized that "[the] value to the entire 
market of [analysts'] efforts cannot be gainsaid; market 
efficiency in pricing is significantly enhanced by [their] 
initiatives to ferret out and analyze information, and thus the 
analyst's work redounds to the benefit of all investors." 21 S. 
E. C. Docket, at 1406. The SEC asserts that analysts remain 
free to obtain from management corporate information for 
purposes of "filling in the ‘interstices in analysis’. . . ." Brief for 
Respondent 42 (quoting /nvestors Management Co., 44 S. E. 
C., at 646). But this rule is inherently imprecise, and 
imprecision prevents parties from ordering their actions in 
accord with legal requirements. Unless the parties have some 
guidance as to where the line is between permissible and 
impermissible disclosures and uses, neither corporate insiders 
nor analysts can be sure when the line is crossed. Cf. Adler 
v. Klawans, 267 F.2d 840, 845 (CA2 1959) (Burger, J., sitting 
by designation). 


18 On its facts, this case is the unusual one. Dirks is an analyst 
in a broker-dealer firm, and he did interview management in 
the course of his investigation. He uncovered, however, 
startling information that required no analysis or exercise of 
judgment as to its market relevance. Nonetheless, the 
principle at issue here extends beyond these facts. The SEC's 
rule -- applicable without regard to any breach by an insider -- 
could have serious ramifications on reporting by analysts of 
investment views. 


Despite the unusualness of Dirks' "find," the central role that 
he played in uncovering the fraud at Equity Funding, and that 
analysts in general can play in revealing information that 
corporations may have reason to withhold from the public, is 
an important one. Dirks’ careful investigation brought to light a 
massive fraud at the corporation. And until the Equity Funding 
fraud was exposed, the information in the trading market was 
grossly inaccurate. But for Dirks' efforts, the fraud might well 
have gone undetected longer. See n. 8, supra. 
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simultaneously available to all of the corporation's 
stockholders or the public generally. 


[***925] B 


LEdHN/12]¥] [12] [****27] The conclusion that 
recipients of inside information do not invariably acquire 
a duty to disclose or abstain does not mean that such 
tippees always are free to trade on the information. The 
need for a ban on some tippee trading is clear. HN5*] 
Not only are insiders forbidden by their fiduciary 
relationship from personally using undisclosed corporate 
information to their advantage, but they also may not 
give such information to an outsider for the same 
improper purpose of exploiting the information for their 
personal gain. See 75 U. S. C. § 78it(b) (making it 
unlawful to do indirectly "by means of any other person" 
any act made unlawful by the federal securities laws). 
Similarly, the transactions of those who knowingly 
participate with the fiduciary in such a breach are "as 
forbidden" as transactions "on behalf of the trustee 
himself." Mosser v. Darrow, 341 U.S. 267, 272 (1951). 
See Jackson v. Smith, 254 U.S. 586, 589 (1921); 
Jackson v. Ludeling, 21 Wall. 616, 631-632 (1874). As 


the Court explained in Mosser [****28] , a contrary rule 
"would open up opportunities for devious dealings in the 
name of others that the trustee could not conduct in his 
own." 347 U.S., at 271. See SEC v. Texas Guif Sulphur 
Co., 446 F.2d 1301, 1308 (CA2), cert. denied, 404 U.S. 
1005 (1971). Thus, the tippee's duty to disclose or 
abstain is derivative from that of the insider's duty. See 
Tr. of Oral Arg. 38. Cf. Chiarella, 445 U.S., at 246, n. 1 
(BLACKMUN, J., dissenting). As we noted in Chiarella, 
"[the] tippee's obligation has been viewed as arising 
from his role as a participant after the fact in the 
insider's breach of a fiduciary duty." /o., at 230, n. 12. 


[*660] LEdHN[13]*] [13] LEdHN[14A,¥| 
[14A]Thus, some tippees must assume an insider's duty 
to the shareholders not because they receive inside 
information, but rather because it has been made 
available to them improperly. '9 [****30] And for Rule 


18 The SEC itself has recognized that tippee liability properly is 
imposed only in circumstances where the tippee knows, or has 
reason to know, that the insider has disclosed improperly 
inside corporate information. In Investors Management Co., 
supra, the SEC stated that one element of tippee liability is 
that the tippee knew or had reason to know that the 
information "was non-public and had been obtained improperly 
by selective revelation or otherwise." 44 S. E. C., at 641 
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106-5 purposes, the insider's disclosure is improper only 
where it would violate his Cady, Roberts [****29] duty. 
Thus, a tippee assumes a fiduciary duty to the 
shareholders of a corporation not to trade on material 
nonpublic information only when the insider has 
breached his fiduciary duty to the shareholders by 
disclosing the information to the tippee and the tippee 
knows or should know that there has been a breach. 
20 [****31] As Commissioner [***926] Smith 
perceptively [**3265] observed [*661] in /n re 
Investors Management Co., 44 S. E. C. 633 (19771): 
"[Tippee] responsibility HN6#| must be related back to 
insider responsibility by a necessary finding that the 
tippee knew the information was given to him in breach 
of a duty by a person having a special relationship to the 
issuer not to disclose the information... ." /d., at 651 
(concurring in result). Tipping thus properly is viewed 
only as a means of indirectly violating the Cady, Roberts 
disclose-or-abstain rule. 27 


(emphasis added). Commissioner Smith read this test to 
mean that a tippee can be held liable only if he received 
information in breach of an insider's duty not to disclose it. /d., 
at 650 (concurring in result). 


20 Professor Loss has linked tippee liability to the concept in 
the law of restitution that "[where] a fiduciary in violation of his 
duty to the beneficiary communicates confidential information 
to a third person, the third person, if he had notice of the 
violation of duty, holds upon a constructive trust for the 
beneficiary any profit which he makes through the use of such 
information.” 3 L. Loss, Securities Regulation 1451 (2d ed. 
1961) (quoting Restatement of Restitution § 201(2) (1937)). 
Other authorities likewise have expressed the view that tippee 
liability exists only where there has been a breach of trust by 
an insider of which the tippee had knowledge. See, e. g., 
Ross v. Licht, 263 F.Supp. 395, 410 (SDNY 1967); A. Jacobs, 
The Impact of Rule 10b-5, § 167, p. 7-4 (rev. ed. 1980) ("[The] 
better view is that a tipper must know or have reason to know 
the information is nonpublic and was improperly obtained"); 
Fleischer, Mundheim, & Murphy, An Initial Inquiry Into the 
Responsibility to Disclose Market Information, 121 U. Pa. L. 
Rev. 798, 818, n. 76 (1973) ("The extension of rule 106-5 
restrictions to tippees of corporate insiders can best be 
justified on the theory that they are participating in the insider's 
breach of his fiduciary duty"). Cf. Restatement (Second) of 
Agency § 312, Comment c (1958) ("A person who, with notice 
that an agent is thereby violating his duty to his principal, 
receives confidential information from the agent, may be 
[deemed] . . . a constructive trustee"). 


21 


LEdHN/[14B]¥ | [14B]We do not suggest that knowingly 
trading on inside information is ever "socially desirable or even 
that it is devoid of moral considerations." Dooley, Enforcement 
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[****32] C 


LEdHN/15]#] [15] LEdHN/16],'#] [16]In determining 
whether a tippee is under an obligation to disclose or 
abstain, it thus is necessary to determine whether the 
insider's "tip" constituted a breach of the insider's 
fiduciary duty. All disclosures of confidential corporate 
information [*662] are not inconsistent with the duty 
insiders owe to shareholders. In contrast to the 
extraordinary facts of this case, the more typical 
situation in which there will be a question whether 
disclosure violates the insider's Cady, Roberts duty is 
when insiders disclose information to analysts. See n. 
16, supra. In some situations, the insider will act 
consistently with his fiduciary duty to shareholders, and 
yet release of the information may affect the market. 
For example, it may not be clear -- either to the 
corporate insider or to the recipient analyst -- whether 
the information will be viewed as material nonpublic 
information. Corporate officials may mistakenly think 
the information already has been disclosed or that it is 
not material [***927] enough [****33] to affect the 
market. Whether disclosure is a breach of duty 
therefore depends in large part on the purpose of the 
disclosure. This standard was identified by the SEC 
itself in Cady, Roberts: a purpose of the securities laws 
was to eliminate "use of inside information for personal 


of Insider Trading Restrictions, 66 Va. L. Rev. 1, 55 (1980). 
Nor do we imply an absence of responsibility to disclose 
promptly indications of illegal actions by a corporation to the 
proper authorities typically the SEC and exchange 
authorities in cases involving securities. Depending on the 
circumstances, and even where permitted by law, one's 
trading on material nonpublic information is behavior that may 
fall below ethical standards of conduct. But in a statutory area 
of the law such as securities regulation, where legal principles 
of general application must be applied, there may be 
"significant distinctions between actual legal obligations and 
ethical ideals." SEC, Report of Special Study of Securities 
Markets, H. R. Doc. No. 95, 88th Cong., 1st Sess., pt. 1, pp. 
237-238 (1963). The SEC recognizes this. At oral argument, 
the following exchange took place: 


"QUESTION: So, it would not have satisfied his obligation 
under the law to go to the SEC first? 


"[SEC's counsel]: That is correct. That an insider has to 
observe what has come to be known as the abstain or 
disclosure rule. Either the information has to be disclosed to 
the market if it is inside information . . . or the insider must 
abstain." Tr. of Oral Arg. 27. 


Thus, it is clear that Rule 7106-5 does not impose any 
obligation simply to tell the SEC about the fraud before 
trading. 


24] 


advantage." 40 S. E. C., at 912, n. 15. See n. 10, supra. 
Thus, HN7|*] the test is whether the insider personally 
will benefit, directly or indirectly, from his disclosure. 
Absent some personal gain, there has been no breach 
of duty to stockholders. And absent a breach by the 
insider, there is no derivative breach. °2 As 
Commissioner [**3266] Smith stated in /nvestors 
Management Co.: "It is important in this type of [*663] 
case to focus on policing insiders and what they do... 
rather than on policing information per se and its 


possession. .. ." 44 S. E. C., at 648 (concurring in 
result). 
[****34] LEdHN[17].* | [17] LEdHN/[18]¥] [18] 


LEdHN[19A] ¥| [19A] LEdHN[20A]¥ | [20A]The SEC 
argues that, if inside-trading liability does not exist when 
the information is transmitted for a proper purpose but is 
used for trading, it would be a rare situation when the 
parties could not fabricate some ostensibly legitimate 
business justification for transmitting the information. 
We think the SEC is unduly concerned. In determining 
whether the insider's purpose in making a particular 
disclosure is fraudulent, the SEC and the courts are not 
required to read the parties’ minds. Scienter in some 
cases is relevant in determining whether the tipper has 
violated his Cady, Roberts duty. 23 But HN8[#] to 


22 An example of a case turning on the court's determination 
that the disclosure did not impose any fiduciary duties on the 
recipient of the inside information is Walton v. Morgan Stanley 
& Co., 623 F.2d 796 (CA2 1980). There, the defendant 
investment banking firm, representing one of its own corporate 
clients, investigated another corporation that was a possible 
target of a takeover bid by its client. In the course of 
negotiations the investment banking firm was given, on a 
confidential basis, unpublished material information. 
Subsequently, after the proposed takeover was abandoned, 
the firm was charged with relying on the information when it 
traded in the target corporation's stock. For purposes of the 
decision, it was assumed that the firm knew the information 
was confidential, but that it had been received in arm's-length 
negotiations. See id., at 798. In the absence of any fiduciary 
relationship, the Court of Appeals found no basis for imposing 
tippee liability on the investment firm. See /d., at 799. 


23 


LEdHN/19B]#] [19B] LEdHN/20B]|#] [20B)Scienter -- "a 
mental state embracing intent to deceive, manipulate, or 
defraud," Ernst & Ernst v. Hochfelder, 425 U.S. 185, 193-194, 
n._12 (1976) -- is an independent element of a Rule 7106-5 
violation. See Aaron v. SEC, 446 U.S. 680, 695 (1980). 
Contrary to the dissent's suggestion, see post, at 674, n. 10, 
motivation is not irrelevant to the issue of scienter. It is not 
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determine whether the disclosure itself "[deceives], 
[manipulates], or [defrauds]" shareholders, Aaron v. 
SEC, 446 U.S. 680, 686 (1980), [****35] the initial 
inquiry is whether there has been a breach of duty by 
the insider. This requires courts to focus on objective 
criteria, i. e., whether the insider receives a [***928] 
direct or indirect personal benefit from the disclosure, 
such aS a pecuniary gain or a reputational benefit that 
will translate into future earnings. Cf. 40 S. E. C., at 
912, n. 15; Brudney, Insiders, Outsiders, and 
Informational Advantages Under the Federal Securities 
[*664] Laws, 93 Harv. L. Rev. 322, 348 (1979) ("The 
theory . . . is that the insider, by giving the information 
out selectively, is in effect selling the information to its 
recipient for cash, reciprocal information, or other things 
of value for himself .. ."). There are objective facts and 
circumstances that often justify such an inference. For 
example, there may be a relationship between the 
insider and the recipient that suggests a quid pro quo 
from the latter, or an intention to benefit the particular 
recipient. The elements of fiduciary duty and exploitation 
of nonpublic information also exist when an_ insider 
makes a gift of confidential information to a trading 
relative or friend. The tip [****36] and trade resemble 
trading by the insider himself followed by a gift of the 
profits to the recipient. 


[****37] LEdHN/21]*] [21]Determining whether an 
insider personally benefits from a particular disclosure, a 
question of fact, will not always be easy for courts. But 
it is essential, we think, to have a guiding principle for 
those whose daily activities must be limited and 
instructed by the SEC's inside-trading rules, and we 
believe that HN #] there must be a breach of the 
insider's fiduciary duty before the tippee inherits the duty 
to disclose or abstain. In contrast, the rule adopted by 
the SEC in this case would have no limiting principle. 24 


enough that an insider's conduct results in harm to investors; 
rather, a violation may be found only where there is 
"intentional or willful conduct designed to deceive or defraud 
investors by controlling or artificially affecting the price of 
securities." Ernst & Ernst v. Hochfelder, supra, at 199. The 
issue in this case, however, is not whether Secrist or Dirks 
acted with scienter, but rather whether there was any 
deceptive or fraudulent conduct at all, i, e., whether Secrist's 
disclosure constituted a breach of his fiduciary duty and 
thereby caused injury to shareholders. See n. 27, infra. Only if 
there was such a breach did Dirks, a tippee, acquire a 
fiduciary duty to disclose or abstain. 


24 Without legal limitations, market participants are forced to 
rely on the reasonableness of the SEC's litigation strategy, but 
that can be hazardous, as the facts of this case make plain. 
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[****38] [665] [**3267] IV 


LEdHN/1B]* | [1B]JUnder the inside-trading and 
tipping rules set forth above, we find that there was no 
actionable violation by Dirks. 2° [****39] It is undisputed 
that Dirks himself was a stranger to Equity Funding, with 
no pre-existing [***929] fiduciary duty to its 
shareholders. 2 He took no action, directly or indirectly, 
that induced the shareholders or officers of Equity 
Funding to repose trust or confidence in him. There 
was no expectation by Dirks' sources that he would 
keep their information in confidence. Nor did Dirks 
misappropriate or illegally obtain the information about 
Equity Funding. Unless the insiders breached their 
Cady, Roberts duty to shareholders in disclosing the 
nonpublic information to Dirks, he breached no duty 
when he passed it on to investors as well as to the Wall 
Street Journal. 


[*666] It is clear that neither Secrist nor the other 
Equity Funding employees violated their Cady, Roberts 
duty to the corporation's shareholders by providing 


Following the SEC's filing of the Texas Gulf Sulphur action, 
Commissioner (and later Chairman) Budge spoke of the 
various implications of applying Rule _70b-5 in inside-trading 
cases: 


"Turning to the realm of possible defendants in the present 
and potential civil actions, the Commission certainly does not 
contemplate suing every person who may have come across 
inside information. In the Texas Gulf action neither tippees nor 
persons in the vast rank and file of employees have been 
named as defendants. In my view, the Commission in future 
cases normally should not join rank and file employees or 
persons outside the company such as an analyst or reporter 
who learns of inside information." Speech of Hamer Budge to 
the New York Regional Group of the American Society of 
Corporate Secretaries, Inc. (Nov. 18, 1965), reprinted in The 
Texas Gulf Sulphur Case -- What It Is and What It Isn't, The 
Corporate Secretary, No. 127, p. 6 (Dec. 17, 1965) (emphasis 
added). 


25 Dirks contends that he was not a "tippee" because the 
information he received constituted unverified allegations of 
fraud that were denied by management and were not "material 
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information to Dirks. 2” [*667] The [***930] tippers 


facts" under the securities laws that required disclosure before 
trading. He also argues that the information he received was 
not truly "inside" information, /. e., intended for a confidential 
corporate purpose, but was merely evidence of acrime. The 
Solicitor General agrees. See Brief for United States as 
Amicus Curiae 22. We need not decide, however, whether the 
information constituted "material facts," or whether information 
concerning corporate crime is properly characterized as 
"inside information." For purposes of deciding this case, we 
assume the correctness of the SEC's findings, accepted by the 
Court of Appeals, that petitioner was a tippee of material 
inside information. 


26 Judge Wright found that Dirks acquired a fiduciary duty by 
virtue of his position as an employee of a broker-dealer. See 
220 U. S. App. D. C., at 325-327, 681 F.2d, at 840-842. The 
SEC, however, did not consider Judge Wright's novel theory in 
its decision, nor did it present that theory to the Court of 
Appeals. The SEC also has not argued Judge Wright's theory 
in this Court. See Brief for Respondent 21, n. 27. The merits 
of such a duty are therefore not before the Court. See SEC v. 


Chenery Corp., 332 U.S. 194, 196-197 (1947). 


27 In this Court, the SEC appears to contend that an insider 
invariably violates a fiduciary duty to the corporation's 
shareholders by transmitting nonpublic corporate information 
to an outsider when he has reason to believe that the outsider 
may use it to the disadvantage of the shareholders. "Thus, 
regardless of any ultimate motive to bring to public attention 
the derelictions at Equity Funding, Secrist breached his duty to 
Equity Funding shareholders." Brief for Respondent 31. This 
perceived "duty" differs markedly from the one that the SEC 
identified in Cady, Roberts and that has been the basis for 
federal tippee-trading rules to date. In fact, the SEC did not 
charge Secrist with any wrongdoing, and we do not 
understand the SEC to have relied on any theory of a breach 
of duty by Secrist in finding that Dirks breached his duty to 
Equity Funding's shareholders. See App. 250 (decision of 
Administrative Law Judge) ("One who knows himself to be a 
beneficiary of non-public, selectively disclosed inside 
information must fully disclose or refrain from trading"); 
Record, SEC's Reply to Notice of Supplemental Authority 
before the SEC 4 ("If Secrist was acting properly, Dirks 
inherited a duty to [Equity Funding's] shareholders to refrain 
from improper private use of the information"); Brief for SEC in 
No. 81-1243 (CADC), pp. 47-50; id, at 51 ("[Knowing] 
possession of inside information by any person imposes a 
duty to abstain or disclose"); id., at 52-54; id., at 55 ("[This] 
obligation arises not from the manner in which such 
information is acquired . . ."); 220 U.S. App. D. C., at 322-323, 
681 F.2d, at 837-838 (Wright, J.). 


The dissent argues that "Secrist violated his duty to Equity 
Funding shareholders by transmitting material nonpublic 
information to Dirks with the intention that Dirks would cause 
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received no [**3268] monetary or personal benefit for 
revealing Equity Funding's secrets, nor was_ their 
purpose to make a gift of valuable information to Dirks. 
As the facts of this case clearly indicate, the tippers 
were motivated by a desire to expose the fraud. See 
supra, at 648-649. [****40] In the absence of a breach 
of duty to shareholders by the insiders, there was no 
derivative breach by Dirks. See n. 20, supra. Dirks 
therefore could not have been “a participant after the 
fact in [an] insider's breach of a fiduciary duty." 
Chiarella, 445 U.S., at 230, n. 12. 


[****41 ] V 


his clients to trade on that information." Post, at 678-679. By 
perceiving a breach of fiduciary duty whenever inside 
information is intentionally disclosed to securities traders, the 
dissenting opinion effectively would achieve the same result 
as the SEC's theory below, i. e., mere possession of inside 
information while trading would be viewed as a Rule 10b-5 
violation. But Chiarella made it explicitly clear that there is no 
general duty to forgo market transactions "based on material, 
nonpublic information." 445 U.S., at 233. Such a duty would 
"[depart] radically from the established doctrine that duty 
arises from a specific relationship between two parties." /bid. 
See supra, at 654-655. 


Moreover, to constitute a violation of Rule 10b-5, there must 
be fraud. See Ernst & Ernst v. Hochfelder, 425 U.S., at 199 
(statutory words "manipulative," "device," and "contrivance . . . 
[connote] intentional or willful conduct designed to deceive or 
defraud investors by controlling or artificially affecting the price 
of securities") (emphasis added). There is no evidence that 
Secrist's disclosure was intended to or did in fact "deceive or 
defraud" anyone. Secrist certainly intended to convey relevant 
information that management was unlawfully concealing, and - 
- so far as the record shows -- he believed that persuading 
Dirks to investigate was the best way to disclose the fraud. 
Other efforts had proved fruitless. Under any objective 
standard, Secrist received no direct or indirect personal benefit 
from the disclosure. 


The dissenting opinion focuses on shareholder "losses," 
"injury," and "damages," but in many cases there may be no 
clear causal connection between inside trading and outsiders’ 
losses. In one sense, as market values fluctuate and 
investors act on inevitably incomplete or incorrect information, 
there always are winners and losers; but those who have "lost" 
have not necessarily been defrauded. On the other hand, 
inside trading for personal gain is fraudulent, and is a violation 
of the federal securities laws. See Dooley, supra n. 21, at 39- 
41, 70. Thus, there is little legal significance to the dissent's 
argument that Secrist and Dirks created new "victims" by 
disclosing the information to persons who traded. In fact, they 
prevented the fraud from continuing and victimizing many 
more investors. 
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We conclude that Dirks, in the circumstances of this 
case, had no duty to abstain from use of the inside 
information that he obtained. The judgment of the Court 
of Appeals therefore is 


Reversed. 


Dissent by: BLACKMUN 


Dissent 


JUSTICE BLACKMUN, with whom JUSTICE 
BRENNAN and JUSTICE MARSHALL join, dissenting. 


The Court today takes still another step to limit the 
protections provided investors by § 70(b) of the 
Securities Exchange [*668] Act of 1934. 1 See 


Chiarella_v. United States, 445 U.S. 222, 246 (1980) 


(dissenting opinion). The device employed in this case 
engrafts a special motivational requirement on the 
fiduciary duty doctrine. This innovation excuses a 
knowing and intentional violation of an insider's duty to 
shareholders if the insider does not act from a motive of 
personal gain. Even on the extraordinary facts of this 
case, such an innovation is not justified. 


[****42] [***931] | 

As the Court recognizes, ante, at 658, n. 18, the facts 
here are unusual. After a meeting with Ronald Secrist, 
a former Equity Funding employee, on March 7, 1973, 
[**3269] App. 226, petitioner Raymond Dirks found 
himself in possession of material nonpublic information 
of massive fraud within the company. 2 In the Court's 


1 See, e. g., Blue Chip Stamps v. Manor Drug Stores, 421 U.S. 
723 (1975); Ernst & Ernst v. Hochfelder, 425 U.S. 185 (1976); 
Piper _v. Chris-Craft Industries, Inc., 430 U.S. 1 (1977); 
Chiarella v. United States, 445 U.S. 222 (1980); Aaron v. SEC, 
446 U.S. 680 (1980). This trend frustrates the congressional 
intent that the securities laws be interpreted flexibly to protect 
investors, see Affiliated Ute Citizens v. United States, 406 U.S. 
128, 151 (1972); SEC v. Capital Gains Research Bureau, Inc., 
375 U.S. 180, 186 (1963), and to regulate deceptive practices 
“detrimental to the interests of the investor," S. Rep. No. 792, 
73d Cong., 2d Sess., 18 (1934); see H. R. Rep. No. 1383, 73d 
Cong., 2d Sess., 10 (1934). Moreover, the Court continues to 
refuse to accord to SEC administrative decisions the 
deference it normally gives to an agency's interpretation of its 
own statute. See, e. g., Blum v. Bacon, 457 U.S. 132 (1982). 
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words, “[he] uncovered . . . startling information that 
required no analysis or exercise of judgment as to 
[*669] its market relevance." Ibid. In disclosing that 
information to Dirks, Secrist intended that Dirks would 
disseminate the information to his clients, those clients 
would unload their Equity Funding securities on the 
market, and the price would fall precipitously, thereby 
triggering a reaction from the authorities. App. 16, 25, 
27. 


[****43] Dirks complied with his informant's wishes. 
Instead of reporting that information to the Securities 
and Exchange Commission (SEC or Commission) or to 
other regulatory agencies, Dirks began to disseminate 
the information to his clients and undertook his own 
investigation. ° [****44] One of his first steps was to 
direct his associates at Delafield Childs to draw up a list 
of Delafield clients holding Equity Funding securities. 
On March 12, eight days before Dirks flew to Los 
Angeles to investigate Secrist's story, he reported the 
full allegations to Boston Company _ Institutional 
Investors, Inc., which on March 15 and 16 sold 
approximately $ 1.2 million of Equity securities. * See 


2Unknown to Dirks, Secrist also told his story to New York 
insurance regulators the same day. App. 23. They 
immediately assured themselves that Equity Funding's New 
York subsidiary had sufficient assets to cover its outstanding 
policies and then passed on the information to California 
regulators who in turn informed Illinois regulators. _ Illinois 
investigators, later joined by California officials, conducted a 
surprise audit of Equity Funding's Illinois subsidiary, id., at 87- 
88, to find $ 22 million of the subsidiary's assets missing. On 
March 30, these authorities seized control of the Illinois 
subsidiary. /o., at 271. 


3In the same administrative proceeding at issue here, the 
Administrative Law Judge (ALJ) found that Dirks' clients -- five 
institutional investment advisers -- violated § 17(a) of the 
Securities Act of 1933, 75 U.S. C. § 77q(a), § 10(b) of the 
Securities Exchange Act of 1934, 75 U.S. C. § 78j(b), and 
Rule 10b-5, 17 CFR § 240.10b-5 (1983), by trading on Dirks’ 
tips. App. 297. All the clients were censured, except Dreyfus 
Corporation. The ALJ found that Dreyfus had made significant 
efforts to disclose the information to Goldman, Sachs, the 
purchaser of its securities. /o., at 299, 301. None of Dirks' 
clients appealed these determinations. App. to Pet. for Cert. 
B-2, n. 1. 


*The Court's implicit suggestion that Dirks did not gain by this 
selective dissemination of advice, ante, at 649, n. 2, is 
inaccurate. The ALJ found that because of Dirks' information, 
Boston Company Institutional Investors, Inc., directed 
business to Delafield Childs that generated approximately $ 
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id., at 199. As he gathered more [*670] information, 
he selectively disclosed it to his clients. To those 
holding Equity Funding securities he gave the "hard" 
story -- all the allegations; others received the "soft" 
story -- a recitation of vague factors that might reflect 
adversely on Equity Funding's management. See /d., at 
211, n. 24, 


Dirks' attempts to disseminate the [***932] information 
to nonclients were feeble, at best. On March 12, he left 
a message for Herbert Lawson, the San Francisco 
bureau chief of The Wall Street Journal. Not until March 
19 and 20 did he call Lawson again, and outline the 
situation. William Blundell, a Journal investigative 
reporter based in Los Angeles, got in touch with Dirks 
about his March 20 telephone call. On March 21, 
Dirks [****45] met with Blundell in Los Angeles. 
Blundell began his own investigation, relying in part on 
Dirks' contacts, and on March 23 telephoned Stanley 
Sporkin, the SEC's Deputy Director of Enforcement. On 
March 26, the next business day, Sporkin and his staff 
interviewed Blundell and asked to see Dirks the 
following morning. Trading was halted by the New York 
Stock Exchange at about the same time Dirks was 
talking to Los Angeles SEC personnel. The next day, 
March 28, the SEC suspended trading in Equity Funding 
securities. By that time, Dirks' clients had [**3270] 
unloaded close to $ 15 million of Equity Funding stock 
and the price had plummeted from $ 26 to $ 15. The 
effect of Dirks' selective dissemination of Secrist's 
information was that Dirks’ clients were able to shift the 
losses that were inevitable due to the Equity Funding 


fraud from themselves to uninformed market 
participants. 

HT] 

A 


No one questions that Secrist himself could not trade on 
his inside information to the disadvantage of uninformed 
shareholders and purchasers of Equity Funding 
securities. See Brief for United States as Amicus 
Curiae 19, n. 12. Unlike the printer in Chiarella, Secrist 
stood in a [****46] fiduciary relationship [*671] with 
these shareholders. As the Court states, ante, at 653, 
corporate insiders have an affirmative duty of disclosure 


25,000 in commissions. App. 199, 204-205. While it is true 
that the exact economic benefit gained by Delafield Childs due 
to Dirks' activities is unknowable because of the structure of 
compensation in the securities market, there can be no doubt 
that Delafield and Dirks gained both monetary rewards and 
enhanced reputations for “looking after" their clients. 


Zal 


when trading with shareholders of the corporation. See 
Chiarella, 445 U.S., at 227. This duty extends as well to 
purchasers of the corporation's securities. /o., at 227, n. 


8, citing Gratz v. Claughton, 187 F.2d 46, 49 (CA2), 
cert. denied, 347 U.S. 920 (1951). 


The Court also acknowledges that Secrist could not do 
by proxy what he was prohibited from doing personally. 
Ante, at 659; Mosser v. Darrow, 341 U.S. 267, 272 
(1951). But this is precisely what Secrist did. Secrist 
used Dirks to disseminate information to Dirks' clients, 
who in turn dumped stock on unknowing purchasers. 
Secrist thus intended Dirks to injure the purchasers of 
Equity Funding securities to whom Secrist had a duty to 
disclose. Accepting the Court's view of tippee liability, ® 
it appears that Dirks’ knowledge of this breach makes 
him liable as a participant in the breach after the fact. 
Ante, at 659, 667; Chiarella, 445 U.S., at 230,_n. 
12. [****47] 


B 


The Court holds, however, that [***933] Dirks is not 
liable because Secrist did not violate his duty; according 
to the Court, this is so because Secrist did not have the 
improper purpose of personal gain. Ante, at 662-663, 
666-667. In so doing, the Court imposes a new, 
subjective limitation on the scope of the duty owed by 
insiders to shareholders. The novelty of this limitation is 
reflected in the Court's lack of support for it. ® 


5] interpret the Court's opinion to impose liability on tippees 
like Dirks when the tippee knows or has reason to know that 
the information is material and nonpublic and was obtained 
through a breach of duty by selective revelation or otherwise. 
See In re Investors Management Co., 44 S. E. C. 633, 641 
(1971). 


6The Court cites only a footnote in an SEC decision and 
Professor Brudney to support its rule. Ante, at 663-664. The 
footnote, however, merely identifies one result the securities 
laws are intended to prevent. It does not define the nature of 
the duty itself. Seen. 9, infra. Professor Brudney's quoted 
statement appears in the context of his assertion that the duty 
of insiders to disclose prior to trading with shareholders is in 
large part a mechanism to correct the information available to 
noninsiders. Professor Brudney simply recognizes that the 
most common motive for breaching this duty is personal gain; 
he does not state, however, that the duty prevents only 
personal aggrandizement. Insiders, Outsiders, and 
Informational Advantages Under the Federal Securities Laws, 
93 Harv. L. Rev. 322, 345-348 (1979). Surely, the Court does 
not now adopt Professor Brudney's access-to-information 
theory, a close cousin to the equality-of-information theory it 


463 U.S. 646, *671; 103 S. Ct. 3255, **3270; 77 L. 


[****48] [*672] The insider's duty is owed directly to 
the corporation's shareholders. 7[****a9] See 
Langevoort, [**3271] Insider Trading and the Fiduciary 
Principle: A Post-Chiarella Restatement, 70 Calif. L. 
Rev. 1, 5 (1982); 3A W. Fletcher, Cyclopedia of the Law 
of Private Corporations § 1168.2, pp. 288-289 (rev. ed. 
1975). As Chiarella recognized, it is based on the 
relationship of trust and confidence between the insider 
and the shareholder. 445 U.S., at 228. That relationship 
assures the shareholder that the insider may not take 
actions that will harm him unfairly. ® The affirmative duty 
of disclosure protects [*673] against this injury. See 
Pepper v. Litton, 308 U.S. 295, 307, n._15 (1939); 


Strong v. Repide, 213 U.S. 419, 431-434 (1909): see 
also Chiarella, 445 U.S., at 228, n. 10; cf. Pepper, 308 


U.S., at 307 (fiduciary [***934] obligation to corporation 
exists for corporation's protection). 


Cc 


The fact that the insider himself [****50] does not 
benefit from the breach does not eradicate the 
shareholder's injury. 9 [****51] Cf. Restatement 


accuses the SEC of harboring. See ante, at 655-658. 


7 The Court correctly distinguishes this duty from the duty of an 
insider to the corporation not to mismanage corporate affairs 
or to misappropriate corporate assets. Ante, at 653, n. 10. 
That duty also can be breached when the insider trades in 
corporate securities on the basis of inside information. 
Although a shareholder suing in the name of the corporation 
can recover for the corporation damages for any injury the 
insider causes by the breach of this distinct duty, Diamond v. 
Oreamuno, 24 N. Y. 2d 494, 498, 248 N. E. 2d 910, 912 
(1969); see Thomas v. Roblin Industries, Inc., 520 F.2d 1393 
1397 (CA3_ 1975), insider trading generally does not injure the 
corporation itself. See Langevoort, Insider Trading and the 
Fiduciary Principle: A Post-Chiarella Restatement, 70 Calif. L. 
Rev. 1, 2, n. 5, 28, n. 111 (1982). 


8 As it did in Chiarella, 445 U.S., at 226-229, the Court adopts 
the Cady, Roberts formulation of the duty. Ante, at 653-654. 


"Analytically, the obligation rests on two principal elements; 
first, the existence of a relationship giving access, directly or 
indirectly, to information intended to be available only for a 
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(Second) of Trusts § 205, Comments c and d (1959) 


(trustee liable for acts causing diminution of value of 
trust); 3 [*674] A. Scott, Law of Trusts § 205, p. 1665 
(3d ed. 1967) (trustee liable for any losses to trust 
caused by his breach). It makes no difference to the 
shareholder whether the corporate insider gained or 
intended to gain personally from the transaction; the 
shareholder still has lost because of the insider's misuse 
of nonpublic information. The duty is addressed not to 
the insider's motives, 1° but to his actions and their 
consequences on the shareholder. Personal gain is not 
an element of the breach of this duty. ' 


[****52] [*675] [***935] [**3272] This conclusion is 
borne out by the Court's decision in Mosser v. Darrow. 
341 U.S. 267 (1951). There, the Court faced an 
analogous situation: a reorganization trustee engaged 
two employee-promoters of subsidiaries of the 
companies being reorganized to provide services that 


corporate purpose and not for the personal benefit of anyone, 
and second, the inherent unfairness involved where a party 
takes advantage of such information knowing it is unavailable 
to those with whom he is dealing." /n re Cady, Roberts & Co., 
40 S. E. C. 907, 912 (1961) (footnote omitted). 


The first element -- on which Chiarella's holding rests -- 
establishes the type of relationship that must exist between 
the parties before a duty to disclose is present. The second -- 
not addressed by Chiarella -- identifies the harm that the duty 
protects against: the inherent unfairness to the shareholder 
caused when an insider trades with him on the basis of 
undisclosed inside information. 


Without doubt, breaches of the insider's duty occur most 
often when an insider seeks personal aggrandizement at the 
expense of shareholders. Because of this, descriptions of the 
duty to disclose are often coupled with statements that the 
duty prevents unjust enrichment. See, e. g., In re Cady, 
Roberts & Co., 40S. E. C., at 912, n. 15; Langevoort, 70 Calif. 
L. Rev., at 19. Private gain is certainly a strong motivation for 
breaching the duty. 


It is, however, not an element of the breach of this duty. The 
reference to personal gain in Cady, Roberts for example, is 
appended to the first element underlying the duty which 
requires that an insider have a special relationship to 
corporate information that he cannot appropriate for his own 
benefit. See n. 8, supra. It does not limit the second element 
which addresses the injury to the shareholder and is at issue 
here. See ibid. In fact, Cady, Roberts describes the duty 
more precisely in a later footnote: "In the circumstances, [the 
insider's] relationship to his customers was such that he would 
have a duty not to take a position adverse to them, not to take 
secret profits at their expense, not to misrepresent facts to 
them, and in general to place their interests ahead of his own." 
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the trustee considered to be essential to the successful 
operation of the trust. In order to secure their services, 
the trustee expressly agreed with the employees that 
they could continue to trade in the securities of the 
subsidiaries. The employees then turned their inside 
position into substantial profits at the expense both of 
the trust and of other holders of the companies' 
securities. 


The Court acknowledged that the trustee neither 
intended to nor did in actual fact benefit from this 
arrangement; his motives were completely selfless and 
devoted to the companies. /d., at 275. The Court, 
nevertheless, found the trustee liable to the estate for 
the activities of the employees he authorized. '* The 
Court described the trustee's defalcation as "a willful 
and deliberate setting up of an interest in employees 
adverse to that of the [****53] trust." /o., at 272. The 


40 S. E. C., at 916, n. 31. This statement makes clear that 
enrichment of the insider himself is simply one of the results 
the duty attempts to prevent. 


10Of course, an insider is not liable in a Rule 10b-5 
administrative action unless he has the requisite scienter. 
Aaron v. SEC, 446 U.S., at 691. He must know that his 
conduct violates or intend that it violate his duty. Secrist 
obviously knew and intended that Dirks would cause trading 
on the inside information and that Equity Funding 
shareholders would be harmed. The scienter requirement 
addresses the intent necessary to support liability; it does not 
address the motives behind the intent. 


The Court seems concerned that this case bears on 
insiders' contacts with analysts for valid corporate reasons. 
Ante, at 658-659. It also fears that insiders may not be able to 
determine whether the information transmitted is material or 
nonpublic. Ante, at 661-662. When the disclosure is to an 
investment banker or some other adviser, however, there is 
normally no breach because the insider does not have 
scienter: he does not intend that the inside information be 
used for trading purposes to the disadvantage of 
shareholders. Moreover, if the insider in good faith does not 
believe that the information is material or nonpublic, he also 
lacks the necessary scienter. Ernst & Ernst v. Hochfelder, 425 
U.S., at 197. In fact, the scienter requirement functions in part 
to protect good-faith errors of this type. /d., af 277, n. 31. 


Should the adviser receiving the information use it to trade, it 
may breach a separate contractual or other duty to the 
corporation not to misuse the information. Absent such an 
arrangement, however, the adviser is not barred by Rule 70b- 
5 from trading on that information if it believes that the insider 
has not breached any duty to his shareholders. See Walton v. 
Morgan Stanley & Co., 623 F.2d 796, 798-799 (CA2 1980). 


203 


breach did not depend on the trustee's personal gain, 
and his motives in violating his duty were irrelevant; like 
Secrist, the trustee intended that others would abuse 
the inside information for their personal gain. Cf. Dodge 
v. Ford Motor Co., 204 Mich. 459, 506-509, 170 _N. W. 
668, 684-685 (1919) (Henry Ford's philanthropic 
motives did not permit him to [*676] set Ford Motor 
Company dividend policies to benefit public at expense 
of shareholders). 


[****54] As Mosser demonstrates, the breach consists 
in taking action disadvantageous to the person to whom 
one owes a duty. In this case, Secrist owed a duty to 
purchasers of Equity Funding shares. The Court's 
addition of the bad-purpose element to a breach-of- 
fiduciary-duty claim is flatly inconsistent with the 
principle of Mosser. | do not join this limitation of the 
scope of an insider's fiduciary duty to shareholders. 13 


The situation here, of course, is radically different. Ante, at 
658, n. 18 (Dirks received information requiring no analysis "as 
to its market relevance"). Secrist divulged the information for 
the precise purpose of causing Dirks' clients to trade on it. | 
fail to understand how imposing liability on Dirks will affect 
legitimate insider-analyst contacts. 


12 The duty involved in Mosser was the duty to the corporation 
in trust not to misappropriate its assets. This duty, of course, 
differs from the duty to shareholders involved in this case. 
See n. 7, supra. Trustees are also subject to a higher 
standard of care than scienter. 3 A. Scott, Law of Trusts § 207, 
p. 1650 (3d ed. 1967). In addition, strict trustees are bound 
not to trade in securities at all. See Langevoort, 70 Calif. L. 
Rev., at 2, n. 5. These differences, however, are irrelevant to 
the principle of Mosser that the motive of personal gain is not 
essential to a trustee's liability. In Mosser, as here, personal 
gain accrued to the tippees. See 347 U.S., at 273. 


13 Although | disagree in principle with the Court's requirement 
of an improper motive, | also note that the requirement adds to 
the administrative and judicial burden in Rule 7106-5 cases. 
Assuming the validity of the requirement, the SEC's approach 
-- a violation occurs when the insider knows that the tippee will 
trade with the information, Brief for Respondent 31 -- can be 
seen as a presumption that the insider gains from the tipping. 
The Court now requires a case-by-case determination, thus 
prohibiting such a presumption. 


The Court acknowledges the burdens and difficulties of this 
approach, but asserts that a principle is needed to guide 
market participants. Ante, at 664. | fail to see how the Court's 
rule has any practical advantage over the SEC's presumption. 
The Court's approach is particularly difficult to administer when 
the insider is not directly enriched monetarily by the trading he 
induces. For example, the Court does not explain why the 
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[****55] [**3273] [***936] _ Ill 

The improper-purpose requirement not only has no 
basis in law, but it also rests implicitly on a policy that | 
cannot accept. The Court justifies Secrist's and Dirks' 
action because the general benefit derived from the 
violation of Secrist's duty to shareholders outweighed 
the harm caused to those [*677] shareholders, see 
Heller, Chiarella, SEC Rule 14e-3 and Dirks: "Fairness" 
versus Economic Theory, 37 Bus. Lawyer 517, 550 
(1982); Easterbrook, Insider Trading, Secret Agents, 
Evidentiary Privileges, and the Production of 
Information, 1981 S. Ct. Rev. 309, 338 -- in other words, 
because the end justified the means. Under this view, 
the benefit conferred on society by Secrist's and Dirks' 
activities may be paid for with the losses caused to 
shareholders trading with Dirks’ clients. 14 


[****56] Although Secrist's general motive to expose 
the Equity Funding fraud was laudable, the means he 
chose were not. Moreover, even assuming that Dirks 
played a substantial role in exposing the fraud, '° he 


benefit Secrist obtained -- the good feeling of exposing a fraud 
and his enhanced reputation -- is any different from the benefit 
to an insider who gives the information as a gift to a friend or 
relative. Under the Court's somewhat cynical view, gifts 
involve personal gain. See ibid. Secrist surely gave Dirks a gift 
of the commissions Dirks made on the deal in order to induce 
him to disseminate the information. The distinction between 
pure altruism and self-interest has puzzled philosophers for 
centuries; there is no reason to believe that courts and 
administrative law judges will have an easier time with it. 


'4This position seems little different from the theory that 
insider trading should be permitted because it brings relevant 
information to the market. See H. Manne, Insider Trading and 
the Stock Market 59-76, 111-146 (1966); Manne, Insider 
Trading and the Law Professors, 23 Vand. L. Rev. 547, 565- 
576 (1970). The Court also seems to embrace a variant of that 
extreme theory, which postulates that insider trading causes 
no harm at all to those who purchase from the insider. Ante, at 
666-667, n. 27. Both the theory and its variant sit at the 
opposite end of the theoretical spectrum from the much 
maligned equality-of-information theory, and never have been 
adopted by Congress or ratified by this Court. See 
Langevoort, 70 Calif. L. Rev., at 1, and n. 1. The theory rejects 
the existence of any enforceable principle of fairness between 
market participants. 


15 The Court uncritically accepts Dirks' own view of his role in 
uncovering the Equity Funding fraud. See ante, at 658, n. 18. 
It ignores the fact that Secrist gave the same information at 
the same time to state insurance regulators, who proceeded to 
expose massive fraud in a major Equity Funding subsidiary. 
The fraud surfaced before Dirks ever spoke to the SEC. 
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and his clients should not profit from the information 
they obtained from Secrist. Misprision of a felony long 
has been against public policy. Branzburg v. Hayes, 
408 U.S. 665, 696-697 (1972); see 18 U.S.C. § 4. A 
person cannot condition his transmission of information 
of a crime on a financial award. As a citizen, Dirks had 
at least an ethical obligation to report the information to 
the proper authorities. See ante, at 661, n. 21. The 
Court's holding is deficient in policy terms not because it 
fails to create a legal [*678] norm out of that ethical 
norm, see ibid., but because it actually rewards Dirks for 
his aiding and abetting. 


[****57] Dirks and Secrist were under a duty to 
disclose the information or to refrain from trading on it. 
16 [****58] | [***937] agree that disclosure in this case 
would have been difficult. /bid. | also recognize that the 
SEC seemingly has been less than helpful in its view of 
the nature of disclosure necessary [**3274] to satisfy 
the disclose-or-refrain duty. The Commission tells 
persons with inside information that they cannot trade 
on that information unless they disclose; it refuses, 
however, to tell them how to disclose. 1” See In re 
Faberge, Inc., 45 S. E. C. 249, 256 (1973) (disclosure 
requires public release through public media designed 
to reach investing public generally). This seems to be a 
less than sensible policy, which it is incumbent on the 
Commission to correct. The Court, however, has no 
authority to remedy the problem by opening a hole in 
the congressionally mandated prohibition on insider 
trading, thus rewarding such trading. 


16 Secrist did pass on his information to regulatory authorities. 
His good but misguided motive may be the reason the SEC 
did not join him in the administrative proceedings against Dirks 
and his clients. The fact that the SEC, in an exercise of 
prosecutorial discretion, did not charge Secrist under Rule 
10b-5 says nothing about the applicable law. Cf. ante, at 665, 
n. 25 (suggesting otherwise). Nor does the fact that the SEC 
took an unsupportable legal position in proceedings below 
indicate that neither Secrist nor Dirks is liable under any 
theory. Cf. ibid. (same). 


17 At oral argument, the SEC's view was that Dirks' obligation 
to disclose would not be satisfied by reporting the information 
to the SEC. Tr. of Oral Arg. 27, quoted ante, at 661, n. 21. 
This position is in apparent conflict with the statement in its 
brief that speaks favorably of a safe harbor rule under which 
an investor satisfies his obligation to disclose by reporting the 
information to the Commission and then waiting a set period 
before trading. Brief for Respondent 43-44. The SEC, 
however, has neither proposed nor adopted a rule to this 
effect, and thus persons such as Dirks have no real option 
other than to refrain from trading. 
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IV 


In my view, Secrist violated his duty to Equity Funding 
shareholders by transmitting material nonpublic 
information [*679] to Dirks with the intention that Dirks 
would cause his clients to trade on that information. 
Dirks, therefore, was under a duty to make the 
information publicly available or to refrain from actions 
that he knew would lead to trading. Because Dirks 
caused his clients to trade, he violated § 10(b) and Rule 
10b-5. Any other [****59] result is a disservice to this 
country's attempt to provide fair and efficient capital 
markets. | dissent. 
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Act -under misappropriation theory, though 
fiduciary-turned-trader may remain. liable: 
under state law: for breach of duty of loyalty... 

Securities-Exchange Act of 1934,:§ 10(b); 15. 
U.S:C.A, § 78j(b);, 17.C-F.R: § 240.10b-5... ; 


See .publication Words: and Phrases for: other. -: 


judicial constructions and definitions. 


- 7. SECURITIES . REGULATION. e 
60.28(2.1) - ee ; 
.SA9BK60. 28(2. 1 

Deception... essential | to Siceueroprtation 
theory... of.- securities fraud liability. involves .. 


feigning. fidelity. to. source ..of « ‘nonpublic . 


information, . and: therefore; . if. fiduciary < 


discloses to. source: of- nonpublic -information' =~ 
that“ he-plans to trade..on such ae aaaae 


there. is no-."deceptive. device,” and. thus no: 
violation. ander § 10(b)-of Securities Exchange .... 
Act under - misappropriation | theory, though: .. 
fiduciary- turned-trader ..may: remain liable... 
under.state law for: breach of duty -of loyalty... 
Securities Exchange Act of 1934, § 10(b),-15 - 
U.S.C.A, §.78}b);..17 CFR. § 240.10b-5. 

See publication. Words and Phrases for other. - 
judicial constructions. and. definitions. 


{12} ‘SECURITIES REGULATION ee. 
60.28(2.1) | : 

349Bk60. 282, )).. oe 

Where person. trading. on basis of anaterial- 
nonpublic information. owes duty of loyalty 
and confidentiality to two entities or persons, 


but makes disclosure to only one, trader may... 
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still be liable for violation of Rule 10b-5 under 
misappropriation theory. Securities Exchange 
Act of 1934, § 10(b), 15 eres § TBH); Wi 
C.F.R. §:240. z0RS: 


{13} SECURITIES REGULATION cog 3 
349Bk3 


Securities and. Bichange- Commission: (SEC) 


did not exceed its authority under Securities 


Exchange Act to "define *** such acts: and - 


practices as are fraudulent” in connection with 
tender offer by promulgating rule proscribing 
transactions in securities on basis of rnaterial, 
nonpublic -information in context -of-tender 


offers, even though rule. did not require’ that" 


such transactions constitute breach ‘of 
fiduciary duty; rule qualified’ as "means. 
reasonably designed to prevent” fraudulent 


trading. on material, nonpublic information: in” 


tender offer:context. Securities Bachanee 7 en 
of 1934, §-14(e), 15 U.S.C. A. §- ues 
C.F.R. §: 240. Peo 


[14] SECURITIES: REGULATION 652.38 
349Bk52.38. . 


Pursuant: to.-its antheaty under: Securities 
Exchange Act to: "define such acts and: = 
practices as are fraudulent” in connection with: ~* = - 
tender offer, .-Securities «and - ‘Exchange woe 
Commission: (SEC)..:may prohibit acts, mot. 


themselves fraudulent under common‘law or § 


10(b) of Securities Exchange Act, if: prohibition aa 
is "reasoriably designed: to prevent. acts.and =~ 
practices. that are fraudulent.”..:. Securities © - 
Exchange Act of 1934,.§ 14(e), 15 U. a A. § ss 


78n{e); 17 CFR. § 240. 1e-3{a). 


[15] ADMINISTRATIVE “LAW “AND: oo 


PROCEDURE €=> 416.1 
15Ak416.1 


Where. Congress. has sathoied ‘agericy 46 


prescribe legislative: rules,: Supreme Court 


owes . agency’s -judgment regarding. its’ — 
authority to promulgate. rule more than-mere =» 


deference or weight, and accords agency’s 


assessment controlling ‘weight absent evidence: » 
that . such:.- assessment was: . arbitrary, | * 
oe ine contrary to eed 2 


statute. 


16] SECURITIES REGULATION eo) 
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349Bk60.28(5) 
Under Rule 10b-5, tippee assumes fiduciary 


duty to shareholders of corporation not to . 


trade on material nonpublic information only 
when insider has breached his fiduciary duty 
to. shareholders by disclosing. information to 


tippee, and tippee knows or should know that. - 
there has been a breach. Securities Exchange - 


Act of 1934, § 14(e), 15 U.S.C.A. § ae 17 
CFR. § 240.14e-3(a). : 
*2201 Syllabus: EN") 


FN* The syllabus constitutes no > part of the ‘opinion 
of. the Court but has been prepared: by. the Reporter 


of Decisions for. the. convenience of the. reader. ‘See “ 


United States v. Detroit Timber & Lumber Co.,-200 
U.S. 321, 337, 26 S.Ct. 282, 287, 50 L.Ed. 499. 


After Grand: Metropolitan PLC (Grand Met) 
retained the law firm of Dorsey & Whitney to. 
represent it regarding a potential ‘tender offer 
for the Pillsbury Company’s common. ‘stock, 
respondent O "Hagan, a Dorsey & Whitney 


partner .who. did no. :work -‘on™ *2202: the - 
representation, began purchasing call dptions “A 
for Pillsbury stock, as well:as. shares of:the - - 
stock. Following Dorsey. &- Whitney’s: 
-withdrawal:from the representation, Grand. 


Met publicly ‘announced its: tender offer, the 
price.of Pillsbury: stock rose drainatically, and 
O’Hagan sold his call options and:stock at a 
profit of more than $4.3 million. A Securities 
and _ .. Exchange: - 


Met, by misappropriating for his own trading 


purposes.°. material, nonpublic: «information ~~ 
The: indictment: ee 
charged O’Hagan with securities fraud in. - 
violation of § .10(b).of the.Securities Exchange. | 


regarding the tender _offer.. 


Act of 1934 -and. SEC.Rule 10b-5, with 
fraudulent trading in connection with.a tender 
offer in violation of § 14(e): of the Exchange 


Act and SEC. Rule | 14e-3(a), and with . 
violations of:the: federal mail fraud: and money - 


laundering statutes. A> jury’ convicted 


O’Hagan on.all-counts, and he was sentenced - 
to prison. The Eighth Circuit reversed all of — 


the convictions, holding that § 10(b) and Rule 
10b-5 liability may not be grounded on: the 


“misappropriation theory” of securities fraud - 
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Commission . (SEC) . 
investigation. -culminated. 4n .a’ 57: count: o°: 

:Andictment :alleging,, inter alid,':that Q’Hagan =... 
defrauded his law firm and ‘its ‘client, Grand: :: 
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on which the prosecution relied; that Rule 


14e- (a) exceeds the SEC’s § 14(e) rulemaking | 
authority because the Rule contains no breach 


of fiduciary duty requirement; and that the 


mail fraud and money laundering convictions 


rested on violations. of the securities laws, so 


could not. stand. once the: securities ‘fraud. 


convictions were reversed. 


Held: 


1. A person: who trades’ in. securities for’ ° 
personal -profit, using confidential information. - 
. misappropriated in breach of a fiduciaryduty- 
to the.source of the information, may be held’ 
liable for-violating §:10(b) and Rule 10b-5. Pp. ue 


2206-2214,” 


(a) Section: 100b) reais a) ising’ any ms 
"deceptive device” (2) “in connection: with: ‘the oe 
purchase or sale of: any security,” in ‘ 
contravention of SEC rules. The Commission. fe 
adopted Rule 10b-5 pursuant to its § 10(b) - 
rulemaking authority; :. liability under Rule ~* 
- 10b-5 does not. extend beyond: ‘conduct: 


encompassed by § 10(b)’s prohibition. See, 


eg., Ernst’ & Ernst v. “Hochfelder, “425 U.S. > 
185, 214, 96 S.Ct. 1375, 1391, 47 L.Ed.2d'668. - 
Under the "traditional" or "classical theory”* 
of insider trading. liability, a: violation. of § ~ 


10(b) and Rule 10b-5 occurs when a corporate 


insider trades in his corporation’s securities on - 6 
the basis of material, confidential information... 
he has::obtained by: reason of his position. © 
Such. trading: qualifies as a: “deceptive device” .~ 
because there ‘is a telatioriahip of trust’ and’ © 

: corporation’ Ss 
shareholders and the insider that gives rise to. 
a duty to disclose: or abstain ‘from: ‘trading. 
Chiarella v. United States, 445-U.S. 222, 228 
229, 100 S.Ct. 1108, 1114-1115, 63° L.Ed.2a- 
complementary | 
“misappropriation theory". urged by the ~ 
“outsider™ 


confidence - between” ‘the. 


348. Under the . 


Government here,’.a- corporate 
violates § 10(b) and Rule 10b-5 when he 


misappropriates confidential information: for © os 
securities trading purposes, in breach of a’ *” 
fiduciary duty owed to the source: of: the 
information, rather than to the persons we . 


whom. He trades. ‘Pp. 2206-2208. 


(b) Misappropriation, as just defined, is the 
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proper subject of a § 10(b) charge because it 
meets the statutory requirement that there be 
“deceptive” conduct "in. connection with" a 
securities transaction. First, misappropriators 


deal in deception: A fiduciary who pretends . 
loyalty to the principal while secretly . 


converting the . principal’s. information . for 


personal gain dupes or defrauds the principal. 


A company’s. confidential information 
qualifies as property to which the company 
has a right of exclusive use; the undisclosed 


misappropriation. of such. information _ 


constitutes fraud akin: to embezzlement. Cf. 
Carpenter v. United States, 484 U.S: 19,. 25. 


27, 108 S.Ct. 316, 320-321, 98 L.Ed.2d. 275. - 
Deception through. nondisclosure is central to. ... 


liability under the misappropriation theory. 


The theory is thus consistent with Santa Fe . . 


Industries, Inc. v. Green, . 430. U,S..462, 473- 
476, 97 S.Ct 1292, 1300-1302, 51 L.Ed2a 480, 


a decision underscoring that § 10(b) i is not an . 


all-purpose | breach of fiduciary. duty ban, but 
trains on conduct that _ is. manipulative or 
deceptive. : Conversely, - fall. disclosure 


forecloses liability: Because the deception . 


essential to the theory involves feigning 


, fidelity to. the information’s. source, if the 


*2203. fiduciary discloses to the source that he 


plans to.trade on the information, there. is no. 
"deceptive ‘device”. and. thus no § 1b) 

violation... Second, & 10(b)’s. requirement that. 

of, 


I sappropriator’s. deceptive use . 
_ information. be. "in connection... with. . 


purchase. Or, ‘sale of. Tal security” ds satisfied by a 
the ‘misappropriation theory. because the. — 
fiduciary’s fraud is consummated, not when.he ___ 
obtains the confidential information, but © 


‘when, without disclosure to his principal, he 


uses the information in. purchasing: or selling: | 
‘securities, The. transaction and. the breach of _ 
duty coincide, . even though _ ‘the person or, 
entity defrauded is not the other party to. the 
trade, but is, instead, ‘the source of the- 


nonpublic information. “Because undisclosed 
trading ™ on the basis of. misappropriated, 


nonpublic information both: deceives the ... 7 


source of the information and harms members 
of the investing public, the _misappropriation 
theory is tuned to an animating purpose of the. 
Exchange Act: to ensure honest markets, 
thereby promoting investor confidence. It 
would make scant sense to hold a lawyer- 
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turned-trader like O’Hagan a § 10(b) violator - 


if he works for a law firm representing. the 


target of a tender offer, but not if he works for’ - 


a firm representing the bidder. The statute’s 
text requires no such result, Pp: 2208-2211.: 


(c) The Eighth Cireuit-erred in holding that. 


the misappropriation theory is inconsistent 
with § 10(b). First, that court understood. the 


theory to require neither misrepresentation: . 
nor nondisclosure;.. as this. Court. explains,: 


however, deceptive nondisclosure is: essential 


to § .10(b) liability under the theory. -- 
Concretely, it was O’Hagan’s failure to... - 
disclose his personal trading to-Grand Met:and - 
Dorsey, in breach of his.duty to'do so, that . 
made his conduct "deceptive" under. §.10(b).. ~: 
Second, the Eighth Circuit misread this”: 
Court’s precedents when it ruled:that, under - 


Chiarella v. United States, 445 U.S. 222, 230, 


232,233, 100 S.Ct. 1108, 1115-1116, 1116-. 


1117,.1117,.63 L.Ed.2d 348; Dirks.v. SEC, 
463 U.S..646, 655, 103 S.Ct. 3255, 3261-3262, 
77 L:Ed:2d 911; and Central Bank of Denver,. 
N.A. vy. First Interstate Bank of Denver,'N. A.; 


51Ir U.S. 164, 191, 114 S.Ct. 1489, 1455, 128°. 
L.Ed.2d 119, only a breach of a duty to parties: . 
to a securities transaction, or, at the. most, to: -:: 

other market participants such as. imvestors, is: = ~ 


sufficient to give rise to §. 10(b) liability. 


Chiarella, supra, at. 238, 239, 240-248, .245,.. 


100 S.Ct.,. at 1119- 1120, 1120, 1120-1122, 


1123, expressly left open the. question. of. the; i 
misappropriation theory’s validity,:and-Dirks,. 


supra, . at 665, 666-667, 103 S.Ct,, at 3267, 


3267-3268, also left room for application of. the ae 
misappropriation theory. in cases:such as this ae 
one.. Central Bank ’s discussion. concerned. ae 
only. private civil litigation under § .1((b).and.: 


Rule 10b- 5, not. criminal liability. Pp. 2211- 
2213. - 


(d) Vital to ue ae decision that criminal 23 


liability may be. sustained under the 


misappropriation theory is the Exchange Act’s. 
requirement. that the. Government. prove. that . 
a person | “willfully” violated Rule 10b-5-in |. 
order to establish a criminal violation, andthe _. 
_ Act’s provision that a defendant may not be . 
imprisoned for such a violation. if he proves. 
that he had no knowledge of the Rule. The. 


requirement of culpable intent weakens 
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O’Hagan’s charge that the misappropriation 
theory. is too indefinite to permit the 
imposition of criminal liability. See Boyce 
Motor Lines, Inc. v. United States, 342 U.S. 
337, 342, 72 S.Ct. 329, 331-332, 96 L.Ed. 367. 
The Eighth Circuit may address on remand 
O’Hagan’s other challenges to his § 10(b) and 
Rule 10b-5 convictions. Pp. 2213-2214. 


2. As:relevant to this case, the SEC did not 
exceed its rulemaking authority under § 14(e) 
by adopting Rule Me-a) without requiring a 
showing thatthe trading at issue entailed a 
breach of fiduciary duty. Section 14(e) 
prohibits. "fraudulent .:. 
with any.tender offer," and authorizes the 


SEC..to "define, and prescribe means 


reasonably designed to prevent, such acts.” 
Adopted under that statutory authorization, 
Rule 14e-3(a) forbids any person to trade on 
the basis of material, nonpublic information 
that.:concerns a tender offer and that the 
person: knows or should know has been 
acquired: from an insider of the offeror or 
issuer, or s0meone working on‘ their behalf, 
-wumless within a reasonable’ time before - any 


‘purchase or: sale such information and: its~ 
source-are publidly disclosed. Rule 14e-3(a) 


imposes. a duty to disclose- or ‘abstain ‘from 


*2204 trading whether or not the trader owes | 


a fiduciary ‘duty to respect the confidentiality 
of the information. In invalidating Rule 14e- 
3(a), the Eighth Circuit reasoned, inter alia, 


that-§ 14(e) empowers the SEC. to identify and 
regulate : “fraudulent”: acts; but not: to create 
its own definition of: "fraud"; ~'that, under... 
Schreiber v. Burlington Northern, Inc.,° 472. 
U.S... 1; 7-8; 105° S.Ct. 2458, 2461-2462, 86 
L.Ed2d: 1, § 10>) interpretations -guide © 
construction of °§.14(e); and ‘that; ‘under 
Chiarella, supra, at’228, 100 S.Ct., at 1114.“ ~ 
1115, a failure to disclose information can be. 


“fraudulent” for $ 10(b) purposes only when 
there isa duty to speak arising out of a 


fiduciary or similar relationship of ‘trust and 


confidence.. This Court need not resolve 
whether the SEC’s 8 14(e) fraud-defining 
authority is broader than its like authority 
under § 10(b), for Rule 14e-3(a); as applied to 
cases of this genre, qualifies under § 14(e) as a 
“means reasonably designed to prevent” 


‘fraudulent trading on material, “nonpublic i 
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information in the tender offer context. A 
prophylactic measure properly encompasses — 
more than the core activity prohibited. Under’ 
§ 14(e),. the SEC may prohibit acts not 
themselves fraudulent under the common law 


or § 10(b), if the prohibition is reasonably : 
designed to prevent acts and practices that are. © 
fraudulent. See Schreiber, supra, at 11; n. 11, 
105 S.Ct., at 2464, n. 11. This Court must © 
accord the SEC’s assessment in that regard © 


controlling weight unless it is: arbitrary, 


capricious, ‘or maniféstly contrary ‘to the 
statute. Chevron’ U.S.A. Inc. v. Natural 
Resources Defense Council, Inc., 467 U.S. 837; 
$44, 104-S.Ct. 2778, 2782-2783), -81 B.Edi2d - 
694, In this case, the: SEC’s assessment is |. 
none of these. It is a fair ‘assumption that ~ 
trading on the ‘basis: of ‘material, nonpublic _ 
information will often involve a breach of a 

duty of confidentiality to the bidder or target 7 


company or their representatives, The SEC, 
cognizant of proof problems that could ‘eriable 


sophisticated traders to escape responsibility 


for. such trading, placed in Rule 14e-3(a) a 


"disclose or-abstain from trading” command 7 
that does not require specific proof of'a breach . 
of fiduciary: duty... Insofar'as“it serves to . 
prevent the type of misappropriation charged ; 
against O’Hagan, the Rule is therefore” a 
proper exercise of thie SEC's” ‘prophylactic 
power under § 14(e). This Court declities:-to ~ 


consider in the first ‘ ‘instance’ OH: 


alternate arguments that Rule 14¢-3(a)’s 
prohibition of pre- offér trading conflicts with es 


-§ 14(e) and violates due process. © ‘The Ei 


' Circuit may address: on remand” any’ such _ 
argument that: O'Hagan ‘has preserved. Pp. 2 


ieee 


3. This Court's: spatniger on ‘the securities said 
issues require reversal of the Eighth Circuit’s 
judgment ‘on ‘the “mail fraud” counts. _ 
O’Hagan’s other arguments attacking - the — 
mail frand convictions on alternate grounds,” © 
which have not been‘addressed by the Eighth 

' Circuit; remain open for consideration ae 7 


remand, Pp. 2219-2220. 


92 F.8d 612: (C.A8 1996), reversed and 


remanded. — 


GINSBURG, J., ‘delivered the opittion of rhe . 
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Court, in which STEVENS, O’CONNOR, 
KENNEDY, SOUTER, and BREYER, JJ., 
joined, and in Parts I, ii, and IV of which 
SCALIA; J., joined. SCALIA, J., filed an 
opinion concurring in‘ part and dissenting in 
part. THOMAS, J., filed an opinion 
concurring in the judgment in part and 
dissenting in part, in which REHNQUIST, C. 
J., joined. , 


Michael R. Diesteni, ‘Washington, DC, for 
petitioner. 


Jobin a Frézich, for respondent. 

For uv. s. Supreme Court Briefs See: 
1997 WL 86306 (PetBrie) 
1997 WL 143801 (Resp-Brie) 
1997 WL 174119 Reply Brie) : 
1997 WL s2678 (Auites Brien 
1997 WL 86236 (Amiens Brief) — 
1997 WE 86305 (Amicus Brief) oo 
1997 WE 143798 (Amieus Brie aan 
1997 WL 145007 (Amicus.Brief)’ 

For Transcript of Oral Argument See: - 
1997 WL 182564 (US.Oral Are) | 


Susticé GINSBURG delivered the opinion of . 


the Courts = 


This case concerns the interpretation. and 
enforcement of § 10(b) and 8 14(e) of the - 


Securities Exchange Act of 1934, and rules 
made by the Securities and Exchange 
Commission pursuant to these provisions, 


Rule 10b-5 and Rule 14e- 3(a): “'Two prime ‘ 


questions are présentéd, The first relates to 


the misappropriation of tnaterial, nonpublic a 
information for securities trading; the ‘second |“ 
concerns fraudulent practices in the tender *- 
*2205 offer setting. In particular, we address | 
and resolve these’ issues: (1) Is a person who | 
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trades in securities for personal profit, using 
confidential information misappropriated in 
breach of a fiduciary duty to the source of the 
information, guilty of violating § 10(b) and 
Rule 10b-5? (2) Did the Commission exceed its. . 
rulemaking authority by adopting Rule l4e-. . 
3(a), which proscribes trading on, undisclosed = 


information i in the tender offer setting, even in ..: 


the absence of a duty to disclose? Our answer... 
to the first question is yes, and to the second . 
question, viewed in the context of this case, 
no. : 


1 


Respondent James Herman 0’ Hagan. was a 


partner in the Iaw firm of Dorsey & Whitney. - 


in Minneapolis, Minnesota. In July 1988, 
Grand Metropolitan _ ‘PLC (Grand Met), a 
company. based in London, England, retained - 
Dorsey. & Whitney | as local counsel to 
represent Grand Met regarding. a: ‘potential 
tender offer for the common... stock . of the | 
Pillsbury . Company, headquartered in 
Minneapolis. Both’ Grand Met and. Dorsey & - 
Whitney, took precautions ‘to protect. . the hse, 
confidentiality of Grand Met’s tender offer... 
plans. O’Hagan did no work ¢ 
Met ‘representation... Dorsey .&. . Whitney. ; 
withdrew from representin; Grand, “Met on. 
September 9, 1988. Less than a month later, — 


on October 4, 1988, Grand Met publicly 


announced its tender offer for Pillsbury stock... 


‘On Aiigust 18, 1988, while Dorsey & Whitney’ 
was still representing Grand Met, O'Hagan 
began | purchasing call options for Pillsbury . 


' stock. Each option gave him the right. to 


purchase 100° shares. of Pillsbury. stock. by a 
specified date in September 1988. Later in 


August and in September, O’Hagan made. 


additional purchases of Pillsbury call options. _ 
By the end of September,. he owned 2,500 
unexpired ‘Pillsbury options, apparently . amore _ 
than any other individual investor. See App. © 
85, 148. O'Hagan also purchased, in ; 
September 1988, some 5,000 shares. of | 
Pillsbury common stock, at a price just under 
$39 per share. When Grand Met announced its 
tender offer in October, the price of Pillsbury 
stock rose to nearly $60 per share. O’Hagan 
then sold his Pillsbury call options and 
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common stock, making a profit of more than 
$4.3 million. 


The Securities and Exchange Commission 
_(EC or 
investigation into O’Hagan’s transactions, 
culminating in a 57-count indictment. The 
indictment. alleged that O'Hagan defrauded 
his law firm and ‘its client, Grand Met, by 
using for his own trading purposes material, 
nonpublic information regarding Grand Met’s 
planned tender offer: Id, at 8. [FN1] 
According to the indictment, O’Hagan used 
the profits he gained through this trading to 
conceal his previous embezzlement and 
conversion of unrelated client trust funds. Id., 
at 10. [FN2] O’Hagan was charged with 20 
counts of mail fraud, in violation of 18 U.S.C. 
§ 1341; 17 counts of securities fraud, in 
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Commission) initiated an 


violation: of § 10(b) of the Securities Exchange 


Act of 1934 (Exchange Act), 48 Stat. 891, 15 


U.S.C: § 78j0b), and SEC Rule 10b-5, 17 CFR § _ 


240.10b-5 -(1996); 17 counts of fraudulent 
trading in‘ ‘connection with a tender. offér, in 


- violation of § 14(e) of. the Excharige Act, 15° * 


U.S.C. § 78n(e), and SEC Rule 14e-XHa), 17 
CFR -§_240:14e-3(a) (1996), and 3 counts of 
violating fedéral money laundering statutes, 


18 U.S.C. 8§°1956(aXiXBXi), 1957. See App. 


13-24. “A jury conyicted O’Hagan on all 57 
_ counts, and he was seritenced to.a 41-month 
term of imprisonment. 


FNI. As evidence that O’Hagan traded on the basis 
of nonpublic information _Maisappropriated from his 


law’ ‘firth, the Government. relied ona conversation _ 


between’ ‘O’Hagai and the Dorsey & Whitney partner 


heading . the firm’ s Grand Met’ Tepresentation. That . 


conversation allegedly: took. _ place. Shortly before... fase 


August 26; 1988: ~Seé Brief for’ United States 4. 
O’Hagan urges that the Government’ 's evidence does 


not ‘show he traded on the basis of nonpublic - 


information. O'Hagan points to news _Feports on 
August 18° and 22, 1988; that Grand, Met was 
interested in acquiring Pillsbury, and to_an earlier, 
August 12, 1988; news Teport that Grand Met had 


put up its hotel chain for auction to raise funds for 


an acquisition. See Brief for Respondent 4 (citing 


App. 73-74, 78-80). O*Hagan’s Challenge to the ~ a 
sufficiency of the . evidence remains open. for _ 


consideration on Temand. 
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FN2. O'Hagan was convicted of theft in state court, 
sentenced to 30 months’ imprisonment, and fined. 
See State v. O’Hagan, 474 N.W.2d 613, 615, 623 
(Minn.App.1991). The Supreme Court of Minnesota 
disbarred O’Hagan from the practice of law. See In 
re O’Hagan, 450 N.W.2d 571 (Minn. 1990), 


*2206 A divided panel of the Court.of “Appeals. 


for the Eighth Circuit reversed all of: 
O’Hagan’s convictions. 92 F.3d 612 (1996). 
Liability under § 10(b) and Rule 10b-5, the 


Eighth Circuit held, may not be grounded on 


the "misappropriation theory” of securities 


_ fraud on which the prosecution relied. Id., at 


622. The Court of Appeals also held that Rule 
14e-3(a)- which prohibits trading while in 
possession of material, nonpublic information 


relating to a tender offer--exceeds the SEC’s § 


14(e) rulemaking authority because the rule 
contains no breach 
requirement. Id., at 627. The Eighth Circuit 


further concluded that O’Hagan’s mail fraud. 


and money laundering: convictions rested on 
violations of the securities laws, and-therefore 
could not stand once the securities fraud 


convictions. were. reversed, Id.,. at. 627-628._ 


Judge Fagg, dissenting, stated that he would 


recognize and enforce the misappropriation... 


theory, and would hold that the SEC did-not 
exceed its rulemaking authority when. it 
adopted Rule 14e-3(a) without requiring proo proof 
of a breach of fiduciary duty. Id., at Oe. 


Decisions of the Courts. of Appeals are.in | 
conflict on the 
misappropriation theory under § 10(b): and. 


‘propriety - of the 
Rule 10b-5, see infra this page and n. 3, and 


on the legitimacy. of . Rule 14e-3a): under. §. 
14(e), see infra, at 25..-We granted. certiorari, : 
B19 US, —, 117 S.Ct. 759, 186 L-Ed.2d 695 


(1997), and now reverse the Eighth Circuit’s. 
jodgment,, 


at 


[192] We address first the Court of Appeals’ 
reversal of O’Hagan’s. convictions. under § 


10(b) and Rule 10b-5. Following the Fourth 


Circuit’s lead, see United States v. Bryan, 58. 
F.3d 933, 943-959 (1995), the Eighth Circuit . 
rejected the misappropriation theory as a basis... - 
for § 10(b) liability. We hold, in accord with — 
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(Cite as: 117 S.Ct. 2199, *2206) 


several other Courts of Appeals, [FN3] that 
criminal liability under § 10(b) may be 
predicated on the misappropriation ees 
[FN4] 


FN3. See, e.g., United States vy. Chestman, 947 F.2d 


551, 566 (C. A.2 1991) {en banc), cert. denied, 503 
US. 1004, 112° S.Ct 1759, 118 L.Ed.2d 422 
(1992); * SEC ‘v. Cherif, 933 F.2d 403, 410 (Cc. Ad 
1991),-cert: denied, 502 U.S. 1071, 112 S.Ct. 966, 
117 L.Ed.2d 131 (1992); SEC v. Clark, 915 F.2d 
ae 453 « A.9 1990). 


FN4. Twice before we have Been presented with the 
question whether criminal liability for violation of § 


10(b) may be based on a ‘misappropriation theory. 
In ‘Chiarella’ y. United States, 445 U.S. 222,.235- 
237, 100°S.Ct. 1108, 1118-1119, 63 L.Ed. 24 348. 
1980), the jury had received no misappropriation 
theory” instructions; so we “declined to address the 
question.: See infra, at 2211- In Carpenter y. United 


States, 484 U.S. 19, 24, 108 S:Ct. 316, 319-320, 98° 


L.Ed.2d 275 (1987), the Court divided evenly on 
- whether, under ‘the circumstances: ‘of that case, 


_ convictions ‘résting on the misappropriation thicory , 


should’ be °~ affirmed. ; See  Aldave, The 
.. Misapptopriation Theory: Carpenter and Iis 
Aftermath, 49 Ohio St. L.J. 373, 375 (1988) 
(observing that" "Carpentet was, by any reckoning, 
an. unusual case,” for the information there 


misappropriated belonged not to a company _ 
preparing to engage in securities transactions, e.g.,.a_ 
bidder in a corporate acquisition, but to the Wall” 


purer ene 
oe 


In pertinent part, § 10(b) of the Exchange Act 
provides: .. 


“Tt shall be unlawful for any person, directly ae 
or indirectly, by ‘the>use of any means or — 
instrumentality of interstate commerce or of — 


the mails; ‘or of any. facility of” any national 
Becwraties’ exchange~ 


eocee 


_(b) To use or etiiploy i in | connection with'the _ 
purchase or sale of.any security registered on 
a national securities exchange or any security 
not so” registered, any. manipulative or 
contrivance in” 
contravention of such rules and regulations °°” 


deceptive ~ device: or 
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as the [Securities and Exchange] Commission . 
may prescribe as necessary or appropriate in 
the public interest or for the protection of .— 
investors.” 15 U.S.C. § 78}(b). * 
The statute_ thus proscribes (1) using any .;- 


deceptive device (2) in connection with. the. -.. 
purchase or. sale of securities, in contravention... - 


of rules. prescribed by. the Commission. .The  ... 
provision, as written, does not. confine. its :. 


coverage to deception of a purchaser: ‘OF. seller. ~~ 


*2207 of securities, see. United : ‘States. : 
Newman, 664 F.2d 12, 17 (Cc. A2 1981); . 
rather, the statute reaches any. deceptive.. : 


device used " in connection. with the purchase; . - 


or sale ‘of any security.” 


{3} “Pursuant to its 8 100): nine 
authority, the Commission has’ adopted Rule. 
10b-5, which, as relevant here, provides: F 
"Tt shall be unlawfal for any person, directly 
or indirectly, by the use of any means or 
instrumentality of interstate. ‘commerce, Or: of. 
the mails or of any facility of any national 
securities exchange, . 7 
"(a) To employ | any device, scheme, or, sities mn 
to defraud, oe . 


oseve- 


"(c) To engage jn any act, practice, or course. oe 


of business which operates or would operate See 


asa fraud or ‘deceit upon any person, ee 
in co on. ith the purchase oF sale of 
‘CFR § 240.10) 5 (1996):. 


encompassed _ by 
Ernst & Ernst: v. 


elder, 425 U.S. 185, .. 


214, 96 S.Ct. 1975,°1901, 47 L:Ha2d 668 
(1976) (scope of ‘Rule 10b-5 ‘cannot exceed . _. 
power ‘Congress, granted Commission, under 8. 


10(b)); sée also Central Bank of Denver, N.A. | ~ 


v. First Interstate Bank of Denver, N. A., 511. | 
U.S: 164, 173, 114 S.Ct. 1439, 1446,. 128. ae 


L.Ed.2d 119 (1994) ("We have refused to allow 
{private] 10b-5 challenges to conduct not: 
prohibited by the text of the statute."). 


[4N5U6) Under thé “traditional® or “classical, 
theory” of insider trading liability, $10) and -. 


Rule 10b-5 are violated ‘when a corporate: a . 


insider. trades in ‘the _ securities. of. his 
corporation on the basis of material, nonpublic 
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Liability ‘under Rule 10b-5, our precedent ae 
indicates, does not~ extend ‘beyond conduct... 
§10(b)’s prohibition. See. ._ 


ROLLS RHOP ALY 


(Cite as: 117 S.Ct. 2199, *2207) 


information. Trading on such information 
qualifies as a "deceptive device” under § 10(b), 
we have affirmed, because "a relationship of 
trust and confidence ‘fexists] ‘between the 
shareholders of a corporation and those 
insiders who have obtained confidential 
information by réason of their position with 
that corporation." Chiarella v. United States, 
445 U.S. 222, 228, 100 S.Ct. 1108, 1114, 63 


L.Ed.2d 348 (1980). That relationship, we 
recognized, ” "gives rise to a duty to disclose for 


to abstain’ from trading} because of the 
‘necessity of preventing’ a corporate insider 
from ..: ‘takfing] unfair advantage of ... 
uninformed ... stockholders.’ " Id., at 228-229, 
100 S.Ct, at 1115 (citation omitted). The 


classical theory applies not only to officers, — 
directors, and other permanent insiders of a — 
corporation, but also to attorneys, accountants, — 


consultants; and others who _ temporarily 
become fiduciaries of a corporation. See Dirks 


v. SEC, 463 U.S. 646, 655, n. 14, 103. S.Ct. é 


3255, 3262; 77 L.Ed.2d 911 (1983). 


{78} The "misappropriation theory” “holds e 
that a person commits fraud "in connection  ___. 
with" .a securities transaction, and theréby. 


‘violates § 10(b) and Rule 10b-5, when he 
misappropriates confidential information for 
securities trading purposes, in breach ofa duty 


owed to the source of the information. See 


Brief for United States 14. Under’ this. theory, 
a fiduciary’s. undisclosed, self-serving use of a 


principal’s information. to purchase or sell 
securities, in breach’of a duty of loyalty and. 
confidentiality, defrauds the- principal of the 
exclusive use of that information. In lieu.of _ 
premising liability on a fiduciary. relationship Bide 4 
between company | insider’ and purchaser or. 

) geller "of =the” company’s - ~stock, ‘the - e 
misappropriation. theory premises. liability, on. 
a fiduciary-turned-trader’s deception of those. 


who entrusted him with access to confidential 
information. 


[9] The two theories are complementary, each 
addressing efforts to capitalize on nonpublic 


information through the purchase or.sale of . 
securities. The classical theory targets a — 


corporate insider’s breach of duty to 
shareholders with whom the insider transacts; _ 


the anisappropriation theory. outlaws trading 
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on the basis of nonpublic information by a 
corporate “outsider” in breach of a duty owed 
not to a trading party, but to the source of the 
information. The misappropriation theory is - 
thus designed to “protec[t] the integrity of the 
securities markets ‘against abuses by 
’outsiders’ to a corporation who have access to. 


- confidential information that will affect thie] 


corporation’s security price when revealed, but 
who owe no fiduciary*2208 or other duty to 
that corporation’s shareholders.” Ibid. 


In this case, the indictment alleged that 
O’Hagan, in breach of a duty of trust and 
confidence he owed to his law firm,. Dorsey. & 
Whitney, and to its client, “Grand Met, traded 
on the basis of nonpublic. information 
regarding ‘Grand Met’s planned tender offer 
for Pillsbury common stock. App. 16. ‘This 
conduct, the Government charged, constituted 
a fraudulent device in comnection with the 
purchase and sale of securities. [FN 5) 


FNS. The Government could not. hoe janes 
O'Hagan under. the - classical theory, for .O’Hagan. 
was. not an "insider" of Pillsbury, the. corporation. in. 

_. whose stock he.traded. Although-an “outsider” with-. 
respect to Pilisbury, O’Hagan . had an intiinate: a 
association..with, and was found. to have. traded. on., 
confidential information. from, ‘Dorsey & Whitney, 
counsel to ‘tender offeror . Grand Met.. Under the. 
misappropriation theory, O'Hagan’s secutities . 
trading does not escape Exchange. Act.sanction, as it 
would under the dissent’s reasoning, simply because - 

_ che was associated’ with, and gained: nonpublic | 
-- information from, the bidder, rather than the target. 


B 5 


We agree with the Government that . 
misappropriation, as just. defined, satisfies. § 


100b)’s requirement that chargeable. conduct: .. 


involve a. "deceptive device or contrivance” 
used “in connection with" the purchase or. sale 
of securities. . We observe, first, that - 
misappropriators, as the Government 


describes them, deal in. deception. A fiduciary’ - 


who “[pretends] loyalty.to.the principal while 
secretly converting the principal’s information. . 


for personal gain,” Brief for United. States 17, — - 
“dupes” or defrauds the principal.: See Aldave, 
A General. Theory of -. - 


Misappropriation: 
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Liability.. for Trading on Nonpublic 
Information, 13 Hofstra L.Rev. 101, 119 
(1984). 


[10] We addressed fraud of the same species in 
Carpenter v. United States, 484 U.S. 19, 108 
S.Ct. 316, 98 L.Ed.2d 275 (1987), which 
involved the mail fraud statute’s proscription 
-of "any scheme or artifice to-.defraud," 18 


U.S.C. §.1341. Affirming convictions under’ - 
that statute, we.said in Carpenter that an. 


employee’s undertaking. not to. reveal: his 
employer’s confidential information "became.a 
sham”. when the employee provided the 
information to his co-conspirators in a scheme 
to obtain trading profits. 484 U.S., at 27, 108: 
S.Ct. at-. 321. 
information, we. recognized in. Carpenter, 
qualifies as property. to which the company 


has a. ne of exclusive use. Id., at 25-27, 108° - 
S.Ct., t. -. 320-321. The. undisclosed: : 
ikcteeopniauin of such. information, . “in: 


violation of a fiduciary duty, the Court said in 
Carpenter, constitutes fraud akin to 
‘ embezzlement~ 7 *the. 


Id.,: at-27,.108-S.Ct.; at 317 (quoting Grin v. 


Shine,. 187. US, 181, 189, 23 S.Ct. 98; 101:102;. 
47 L.Ed. 130 (1902));:. see Aldave, 13 Hofstra’ : 
L.Rev., at.119. .Carpenter ’s discussion of the .. - 


fraudulent: ‘misuse of confidential information, 


the Government notes, "is-a particularly ‘apt: 
source . of : guidance. here, because [the mail: .- 
fraud statute] (like Section 10(b)) has long~ 


been held ‘to require deception, not merely the 


breach. of a:fiduciary : duty.” Brief for: Date 


States. 18, n. 9. (citation omitted)... 


cy NA 


Deception: dhrovgh nondisclosure-i is enteit 6 2 
the theory:. of . liability .for. which the ~ 


Government seeks recognition. . As counsel for 


the Government stated in explanation: of the.. 
‘theory .at oral argument:,. "To satisfy the 


common. law rule that a trustee.may- not. use 


the- property that [has} been entrusted [to] .. 
him, ‘there would. have to be consent: -To- 


satisfy the requirement of the Securities Act 
that there be no deception, there. would only 


have to be disclosure.”. Tr. of Oral-Arg: 12; 
see generally Restatement (Second) of Agency. 
8§ 390, 395- (1958) (agent’s disclosure. 
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. fraudulent.: — 
appropriation to one’s own use ofthe moneyor. _- 
* goods entrusted to.one’s care by another.’ ”:: 
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obligation regarding use of confidential 
information). [FN6] 


FN6. Under the misappropriation theory urged in 
this case, the disclosure obligation runs to the source 
of the information, here, Dorsey & Whitney and 
Grand. Met. Chief Justice ‘Burger, dissenting in © 
Chiarella, advanced a broader reading of § 10(b) and © 
Rule !0b-5; the’ disclosure obligation,’ as hie 
envisioned - it, ran to those with whom the 
misappropriator trades. 445°U.S., at 240, 100 S.Ct., 
at 1120-1121 ("a person who has misappropriated 
nonpublic information has an- absolute duty to 


" disclose‘that information of te refrain from trading"); 
see also id., at 243, n. 4, 100 S.Ct, at 1122.04. °° 


The’ Government does not propose that we adopt a a 
misappropriation theory of that breadth. an 


#9209. {11){12)] The niiveipl doesn’ ois 
advanced ‘by the Government is consistent 
with Santa Fe Industries, Inc: v. Green, 430° 
U.S. 462, 97 S.Ct. 1292, 51 L.Ed.2d 480 (1977), 
a decision: underscoring that § 10(b) is not an‘ 
all-purpose breach ‘of fiduciary duty -ban; 


rather, it trains on conduct involving’ ~ 
manipulation or deception. See‘id:, at 473- 


476, 97 S.Ct., at 1300-1302. In contrast to the 
Government’s allegations in this. case; in’ 


Santa Fe Industries, all pertinent facts were -~ 
disclosed by the : persons ‘¢harged with ~~ 
violating. § 10(b) and: Rule 10b-5, see’ id., at’ 
474, 97 S.Ct., at 1301; therefore, there'was no ae 
deception through nondisclosure to- ‘which 
liability. under ‘those ‘provisions could attach,’ ~. 


sée id., at 476, 97 S.Ct., at 1302. Similarly, — 


full disclosure forecloses liability: under ‘the yy 

Because - thé}* - 
deception essential: to. the misappropriation 2 
theory involves feigning fidelity to‘the source }- - 


misappropriation theory: 


of information, if the fiduciary discloses to the 


source. that-he-plans to-trade' on the nonpublic *-) : 
information, there is no “deceptive device”: -- 
and thus'no § 10(b) violation-although the 
fiduciary-turned-trader ‘may. remain liable. © 
under state law for ahaa of a duty of: ee ae 


(ENT) 


EN7. Where, faces epeicon trading on the basis eee 
of material, nonpublic information owes. a duty of .~ 


loyalty and confidentiality to-two. entities or persons-- 
for example, a law. firm and its client-but makes. 
disclosure to only. one; the trader. may still be liable-. 
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(Cite as: 117 S.Ct. 2199, *2209) 
under the misappropriation theory. 


We turn next to the § 10(b) requirement that 
the misappropriator’s deceptive use of 
information be "in connection with the 
purchase or sale of [a] security.” ‘This element 
is satisfied because. the fiduciary’s fraud _ is. 
consummated, not when the fiduciary gains 
the confidential information, but when, 
without disclosure to his principal, hé uses the 
information to purchase or sell securities. The 
securities transaction and the breach of duty 
thus coincide. .This. is so even though-..-the 
person or entity defrauded is not the. other 
party to the trade, but is, instead, the. source 


of the nonpublic information. See Aldave, 13 


Hofstra L.Rev., at 120 ("a fraud or deceit can 
be practiced on one person, with resultant 
harm to another person or group of persons”). 

A misappropriator who trades on. the basis. of 


material, nonpublic information, in short, 


gains- his advantageous market: position 
through deception; he deceives. the source of 
the information and simultaneously harms. 


amembers-of. the investing. public. See id., at - 


120-121, and n. 107. 


The " guimeopeomiation: iheoy, “targets: : 
information of a..sort that misappropriators.. .. 
ordinarily capitalize upon. to -gain no-risk - 
profits. through the purchase or sale of. 


securities. .Should a misappropriator put such 


information to other . use, the .statute’s . 
prohibition would not be-implicated: ‘The 


stheory :does not catch all conceivable forms of 


> fraud. involving. confidential information; 
rather,. it catches fraudulent means. of. - 
capitalizing . on such aa eae esis 


securities transactions. 


The Government notes: another Limitation on.. 
the forms of fraud. §. 10(b) reaches: "The : 
misappropriation theory would not ... apply to: 


a case in which a person.defrauded a bank ‘into: 


giving him :a loan or embezzled :cash from — 
another, and then used the proceeds of the - 


misdeed to purchase securities.” Brief for 
United. States 24, n. 13. In such a-case, the 


Govermment states, "the proceeds would have - 


value to.the.malefactor apart from their use in 
a securities transaction, and the fraud would 
be complete as soon as the money was 


FOR EDUCATIONAL USE ONLY 


Page 12 


obtained.” Ibid. In other words, money can 
buy, if not anything, then at least many 


things; its misappropriation may thus be . 


viewed as sufficiently detached from a 
subsequent -securities transaction that § 
100b)’s. "in connection with" requirement 
would not be met. Ibid. 


The dissent’s . . charge that the 
misappropriation theory. is incoherent because 
information, like funds, can be put to multiple 
uses, see post, at 4-8, misses the point. The 


Exchange Act was enacted in part "to insure: — 
the maintenance of fair and honest markets,” 
15 U.S.C. § 78b, and there is no question that." 
fraudulent uses: of confidential . information. | 
fall within § 10(b)’s- prohibition if the fraud is —~ 
"in connection with” a securities transaction. — 


It is hardly remarkable ‘that a *2210 rule 


suitably applied to the fraudulent uses of 
certain.-kinds of. information would be ~ 
stretched:beyond reason were it applied to the EY 


feuculent use of money. — 


The dissent -does catch the Government in 
overstatement. Observing that money can-be. . 
used for all manner of purposes and ptirchases, :~ 
the Government urges. that confidential . 
information: of-the. kind at issue derives its 


value only. from its utility in ‘securities 


trading. See Brief for United States 10; 21; 

post, at 2222-2224 (several times emphasizing. 
the word only”); Substitute “ordinarily” for ~ 
"only," and the: Government is’on. ceed cae Oe ox 


[FN8). 


~ 


FN8. The dissent’s: evident struggle to invent ek Bed : 
uses to which.Q’Hagan plausibly might have put the = 


nonpublic information, see post, .at 2223,-is. telling. 
It is imaginative to suggest that a trade: journal would 


have paid O'Hagan dollars in the millions to:publish ~~ ° — 


-his information. “See Tr.of Oral Arg.- 36-37. 
Counsel. for O’Hagan hypothesized, as a-noritrading 


use, that O’Hagan could have- "misappropriat{ed) this . 
information of [his]. Jaw firm and its client, 
deliverfed} it to [Pillsbury], and suggest{ed]” that © 


[Pillsbury] in the future ... might find it very 
desirable. to. use: [O”’Hagan} for legal work.” Id., at 


37. But Pillsbury might well have had large doubts =~ 
about engaging for ‘its legal work a lawyer who so — + 
stunningly displayed his readiness to betray a client” ‘s a 


confidence. Nor is the Commission’s theory 
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“incoherent” or “inconsistent,” post, at 2221, 2226, 
for failing to inhibit use of confidential information 
for npersomal amusement :... in a fantasy stock 
trading game, a at 2223. 


Our recognition that the Governmen f:) "only" 


is an overstatement has provoked the dissent 


to cry "new theory.” See post, at 2224-2225. 


But the very case on which the dissent relies, 
Motor Vehicle Mfrs. Assn. of United States, 


Inc. -v. State Farm Mut. Automobile Ins. €o., 


463'U.S. 29, 103'S.Ct. 2856, 77 L:Ed.2d 443° - 


(1983), shows the extremity of that charge. In 
State Farm, we reviewed an  agency’s 


rescission of a rule under the same "arbitrary’ 


and capricious" standard’ by which the 
promulgation of a rule under the ‘relevant 


statute was to be judged, see id., at 41-42, 103 © 
in our: decision - 
conéluding that the agency had not adequately. 


S.Ct., at 2865-2866; 


explained its regulatory action, ‘see id., at 57, 


103%8:Ct., at 2873-2874, we cautioned that'a 
"reviewing court should not attempt itself to’ 
make up for‘such deficiencies,” id:, at. 43,103 - 
S.Ct; at 2867... Here; by contrast; Rule 10b- ° 


5’s promulgation has not been challenged; ‘we 


consider only the. Governnient’s charge that - 
O’Hagan’'s alleged fravidulent conduct falls ° 
within the prohibitions of the rule and § 10(b): 


In this :context, wé acknowledge simply: that; 


in defending: the: Government’s. interpretation 
of the rule and statute in this Court, the ’ 
Government’s lawyers have pressed a solid — 


point too far, something lawyers, cecronely 
even: judges, aré wont to-do. 


The. snisappropriation: theory’ ete with § 
10b)’s: language, which requires:decéption "in. - 
connection withthe purchase or ‘sale“of any ~ 


security;” not deception of -an’ identifiable 


purchaser or seller. The theory: is also well- - 
tuned: to’ an anisiating ‘purpose of-.the 


_Exchange Act: to. insure -honest ‘securities 
markets and ‘thereby promote investor 


confidence. See 45.-Fed-Reg. 60412: (1980) 
(trading on. misappropriated’ information ° 
“undermines ‘the integrity. of, and -investor: 


confidence “in, ~the ~securities -markets"). 
Although informational disparity is inevitable 


in the securities imarkets, investors likely © 


would hesitate to venture their capital in-a 
market where . trading based . on 
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misappropriated nonpublic information is. 
unchecked ‘by law. An _investor’s 
informational disadvantage vis-a-vis a 
misappropriator with material, nonpublic 
information stems from contrivance, not luck; 
it is a disadvantage that cannot be overcome 
with research or skill. See Brudney, Insiders, 

Outsiders, and Informational Advantages 
Under the Federal Securities Laws, 93 Harv: 


L.Rev. 322, 356 (1979) ("If the market is” 


thought to be systematically populated with... 
transactors [trading on the basis * of © 


misappropriated information] some investors 
will refrain. from’ dealing altogether, ‘and oe 


others will iricur costs to avoid dealing’ with 
such transactors or corruptly to overcomie their ~~ 
unerodable informational advantages: Ww 
Aldave, 13 Hofstra ce aad at 122- 123. 


In sum, considering the inhibiting iiimpact on | 


‘market participation of trading on 


misappropriated. information, and the 


congressional purposes underlying § 10(b);- ft 
makes scant sense to hold a lawyer like ~~ 


O’Hagan‘a'*2211-§- 10) violator if he works: 
for a law firm representing the target of a ~ 
tender offer, but not if-he works for: a law firm’ - 
representing the bidder. - The ‘text’: ‘of the’ >: 


‘ statute requirés no. such result:’ FNS} "The 
misappropriation at issue here was properly ~~” 
made the’ subject of a § 10(b)' charge because it’ 
meets the statutory requirement that’ there be - 


"deceptive". conduct "in connection with" : = 
securities transactions. ’ oe 


ENO, As eed earlier, however, see’ supra, ‘at 1 2208- : 
2209, the textual requirement of deception préchides FA 


§ 10(b) liability when a person trading on-the basis ~~ 


of nonpublic information. has disclosed: his trading’ - 


plans to, or-. obtained: authorization’ from, -the 


principal—even ‘though such conduct may. affect the 


securities markets in the same manner: ‘as the conduct - Be 
reached by the misappropriation theory. Contrary to: 


the: dissent’s suggestion, see- post, at-2225-2226;"the 


fact that:§-10(b) is only a partial antidote-to the ~~ 


‘problems it was designed to‘ alleviate does not call. 
into question its prohibition of conduct that falls 
within: ‘its - textual proscription. Moreover, once’ a. 
disloyal agent discloses his imminent breach-of ‘duty,’ 
his. principal may. seek appropriate’ equitable relief - 
under’ state law. Furthermore, “in the context of. 2 . 
tender offer, the principal who authorizes an-agent’s © 
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trading on confidential information may, in the 
Commission’s view, incur liability for an Exchange 


Act violation under Rule 14e-3(a). 


Cc 


The Court of Appeals rejected the 


misappropriation theory primarily on two 
grounds, . 
comprehended the theory, it requires neither 
misrepresentation nor. nondisclosure.. See 92 


F.3d, at 618.. As we just explained, however, 
deceptive - 
nondisclosure is essential to. the § 10). 


see .. supra, at. 2208-2209, 


liability at issue. .Concretely, in this case, "it 
Iwas. O’Hagan’s} failure to disclose . his 
personal trading. to Grand Met and. Dorsey, in 
breach of his duty to-do so, that mafde] his 
conduct ’deceptive’ within the meaning of [§ 
JiQ(b).” BEEN Brief 7. 


Second Gna *more obvious,” the, Court of. 
Appeals said,. the misappropriation theory . is. - 
not moored.to.§ 10(b)'s requirement that. "the. 
~ fraud -be.’ "in. connection. with: the purchase or. - 


sale of any security.’..” * -See 92.F.3d, at 618 


(quoting 15.U.S.C.-§ 78\(b)).- -According to. the ~~ 
Eighth. Circuit, three’ of our.decisions.reveal . . 
that §-10(b). liability cannot, be predicated on.a.... 
duty, owed to. the source of nonpublic . 
information: . Chiarella -y.: United States, 445. 


U.S. 222, 100. S.Ct, 1108, 63 .L.Ed.2d. 348 
(1980); - Dirks v. SEC, 463 U.S. 646, 103 S.Ct. 


3255, 77 L.Ed.2d 911 (1983);..,and Central. 


..Bank of Denver; N.A.-v. First Interstate Bank 
of Denver, N. A., 511 U:S..164, 114 S.Ct. 1439, 
128 L.Ed.2d.119. (1994). "[Olnly..a breach. of a 


duty to. parties to the securities transaction,” 
the Court. of. Appeals concluded, ."or,..at. the... 
most,.to other..market participants .such as. 
investors, -will be sufficient to give rise to §. 
10(b) liability.” 92 F.3d,.at 618. We read the’. 


statute and our precedent differently, and note 

 again.that § 10(b) refers to "the purchase-or 
sale of-.any . security,” not to identifiable 

purchasers-or sellers of securities: 


Chiarella inpolved: securities ‘eaiies by a 
printer employed. at. a shop that. printed 
documents. announcing corporate. takeover 
bids. See 445-US., at 224, 100.S.Ct., at 1112. 
Deducing.the names of target. companies from 
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First, as..the Eighth Circuit | 
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documents he handled, the printer bought 
shares of the targets before takeover bids were 
announced, expecting (correctly) that the share 
prices would rise upon announcement. In 
these transactions, the printer did not disclose 
to the sellers. of the securities (the. target 
companies’ shareholders) the nonpublic 
information on which he traded. See ibid. For 
that trading, the. printer was convicted of 
violating § 1006) and Rule 10b-5. We reversed 


the Court of Appeals judgment that had.-. 
affirmed the conviction. See id., at 225, 100 


S.Ct., at 1113.. 


The jury in Chiarella had. been. instructed 


that it could convict. the. defendant if he. - 


willfully failed to inform sellers of target 
company securities. that he knew of a takeover 


bid that would increase the value of their . 
shares. See id., at 226, 100 S.Ct, at.1113-. 


1114. Emphasizing that the printer had no 


agency or other fiduciary relationship with.the:.. 
sellers, :we held that liability. could not. be. 
imposed on so broad.a theory. .See id:, at. 235;. 
100 S.Ct.,-at.1118...There is under § 10(b), we 
eenlained.. no--"general: duty between all. - 
participants in. market transactions to forgo ie 
actions’ based on material, nonpublic” 
information.”. .Id., at. 233,.100. S.Ct; at.1117. 
Under established doctrine,. *2212 we: said, a . 
duty to disclose or abstain from trading "arises -: 
from a specific: relationship | Reaween two ~. 


parties." Ibid.. 


Tie Court did not hold in Chiarella that the : : 
only relationship prompting liability for 


trading. on ‘undisclosed..information.is the 


relationship .between..a..corporation’s insiders: 
and. shareholders... That..is.evident.from our... 
response to the Government’s argument before . . 


this Court that the printer’s misappropriation 
of information.from his employer for-purposes. 


of securities.trading--in violation of a duty of. 


rs 


confidentiality .owed te:.. the -.acquiring 


companies- constituted fraud in. ‘connection .- 


with the purchase: or sale of a-security, and 


thereby. ‘satisfied the terms of § 10(b). Id., at 
235-236, 100 S.Ct.,.at. 1118-1119. The. Court. 
declined to reach that: potential basis for the ~ 


printer’s liability, because the theory had not. 


been submitted to. the jury.- See id., at.236- ~ 
But four ..: 


237, 100 S.Ct, at 1118-1119. 
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Justices found merit in it. See id., at 239, 100 
S.Ct., at 1120 (Brennan, J., concurring in 
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judgment); id., at 240-243, 100 S.Ct., at 1120- . 


1122 Burger, C. J., dissenting); id., at 245, 
100 S.Ct., at 1123.(@lackmun, J., joined by 
Marshall, J., dissenting). And a fifth Justice 


stated that. the Court ."wisely lelft} the: 
resolution: of this:issue for another day.” Id.,- — 


at 238,..100. S.Ct., at 1120. PLENENS ‘Ds: 
concurring). 


Chiarella . thus. Pers ‘Tet open’: the a 


misappropriation. . theory . before us today... ~ 


Certain statements in Chiarella, however, led 


the. Eighth Circuit in the instant case to. 


conclude .. 


that. §,.-10(b) liability hinges . 


exclusively on a breach of duty owed to a - 


purchaser -or seller of securities. See 92 F.3d, 
at 618... The Court said in Chiarella that. § 
10d): liability: 


"Is premised upon a-duty.‘to:. 


disclose: arising. froma relationship of trust <° 


and . 
transaction,” 445 US., at: 230, 100 S.Ct., at 
1115. (emphasis added), and observed that: ‘the 


printshop employee. defendant in that-case _ - 


“was not.a person in .whom.the-sellers had 


- confidence: between parties:to a. 


placed their trust .and- confidence,” see id., at 


232, 100-S.Ct.,.at-1117.: 
rejected the: notion that § 10(b) stretches so far 


as to.-impose.."a general..duty between all: 


participants in ‘market, transactions. to. forgo 
actions; -based on - - material, . 


and. we..confine: them :to that context. The 
statements highlighted by. the Eighth Circuit, 


in short,.. appear, .in. an-,opinion.. carefully |... 
leaving for fature resolution: ithe. validity. - OF 
the misappropriation. theory; - cand. therefore’... 


cannot be read to. foreclose that theory. . 


Dirks, too, left. room. “for. applications of, the 


misappropriation. theory in cases like the one_ 
Dirks involved. an.; «: 
investment analyst. who. had - receivell: ~, 4 
information from .a. former insider .of . ac. 
corporation with which. the, analyst had no... - 
connection. . See 463:-U.S.; ‘at. 648-649,..103:. . 
‘The | information. See 


we confront. [FN10} . 


S.Ct., . at 3258-3259. 
indicated that the corporation had engaged in- 


a massive fraud. The. analyst investigated the . 
fraud, . obtaining corroborating information 


from. employees of. the corporation. During his | 


nonpublic. 
information,” id, at 233,. -100. S.Ct, at Th... 


“These. statements. 


Te 
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investigation, the analyst discussed his 
findings: with clients and investors, some of 
whom sold their holdings in the company the 
analyst suspected of gross wrongdoing. See 
id., at 649, 103'S.Ct., .at 3258-3259. oo 


FN10.. The Eighth Circuit’s’ ‘conclusion ~ to “ the": 
contrary was based in large part on Dirks ’s 
reiteration of the Chiarella language quoted ang 
discussed above. See 92 F. af oe BIeOD Secale 


The SEC need the seta for; inter’ alia, 
aiding and-abetting § 10(b) and Rule ‘10b-5 — 
violations by clients and investors who-'sold:* 
their holdings based on the -nonpublic’ - 
information the analyst passed on.’ Seé-id:, at < ~ 
650-652, 103 S.Ct., at 3259-3260. In-the SEC’s 
view, the analyst, as a "tippee" of corporation 
insiders, .had.a duty: under § 10(b) and‘Rulé : 
10b-5: to refrain from communicating: the — 
nonpublic information to -persons ‘likely. to. 


trade on. the. basis of.it. See id:;-at'651, 655- -° 
This Court’; * 
found no’such obligation, see*id.; at 665:667;- ~~ 


656, 103 5S.Ct.,-at 3261-3262, ~ 


103 S.Ct., at 3266-3268, and:repeated thevkey “ 
point..made in Chiarella: ‘There: ‘is. no:- 
"general ::duty. between: all participants ‘in. © 
market transactions to:forgo actions based.on ~~ 
material, nonpublic information.’ "| Id:, at». 


655, 103 S.Ct., at.3261 (quoting Chiarella; 445 


US., at 233, 100 S.Ct., at 1117);. see Aldave, © 


13 Hofstra L.Rev., at 122 (misappropriation <~ 
theory bars *2213 only “trading: on ‘the: basis °*: 


of information thatthe wrongdoer coriverted 


to his own use-in violation of some fiduciary; : 
contractual, or:similar obligation to‘the owner = s 


or rightful Poeeee of information"). 


No- Showing had Best nana in-Dirks that the: 
"tippers" had violated any duty by disclosing. 


‘to the analyst nonpublic information: about: 


their former employer. The insiders‘had acted - 
not for personal:profit, butto.expose a massive - 
fraud. within the corporation. See Dirks, 463 


US., at 666-667, 103. S.Ct. at 3267-3268: . 
Absent:-any violation ‘by the tippers; there =~ 


could be no:derivative liability for the tippee. 


See id., at'667, 103-S.Ct., at 3267-3268: Most. =: 


important for ‘purposes of the instant case, the” 
Court .observéd in Dirks: .. "There was-no. 
expectation by. [the analyst’s} sources: that he 


would. keep their information in confidence: -' 
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Nor did [the analyst] misappropriate or 
illegally obtain the information....* Id, at 


665, 103 S.Ct., at 3267, Dirks thus presents no... 
suggestion that a person who gains nonpublic - 


information through misappropriation in 
breach of a fiduciary duty escapes § 1b) 
liability when, without alerting the pues) he 
trades on the information. . 


Last of -the- three, cases the Eighth Circuit 
regarded as warranting disapproval of the 
misappropriation theory, Central.‘Bank held 
that."a private plaintiff may.not maintain an 


aiding. and. abetting suit under § 10(b).* 511 


US., at 191, 114 S.Ct. at 1455. We 
immediately cautioned in. Central Bank that 
secondary actors in the securities markets 
may sometimes be chargeable. under ‘the 
securities Acts:. "Any person or. entity, 
including a lawyer, accountant, or bank, who 
employs. a manipulative device or makes‘ a 
“material misstatement. (or omission) on which 


a purchaser. or. seller: of securities relies may ~:~ 
be liable’as a- primary violator under 10b-5, . 


assuming. .... the..requirements for primary 
liability. under. Rule 10b-5..are met.” Ibid. 


(emphasis added)... The Bighth.Circnit isolated - - 


the statement just quoted and drew from it the 


conclusion that § 10(b) covers only deceptive. : . 
statements or omissions on which purchasers - 


and -sellers,. and perhaps other market 
participants, rely. See 92 F.3d, at 619. It is 


evident...from .the question presented: in :*~ 
Central Bank, however, that this Court; inthe 
-« quoted. .passage, sought only..to..clarify that: 

‘secondary actors,.-although -not. subject to - 
aiding and abetting Hability, remain subject: -~ 
to primary liability ~nder § aes ea Rule 


10b-5 for. certain poneoce 


Povihermare; Central. Bank "8 Peuen 
- concerned only private civil litigation: under §: 
1b) and Rule 10b-5, not criminal: liability:. 
Central. Bank ’s reference: to purchasers -or =: 


sellers of securities must be read in light of a 


longstanding limitation on private § 10(b).— 


suits: In Blue Chip Stamps: v. “Manor “Drug 
Stores,, 421:.'U.S.. 723, .95 S.Ct 1917, 44 


L.Ed.2a 539 (1975), we held that only actual’ © 


purchasers. or sellers -of securities. may 


maintain a private civil. action under $ 10(b) - 
-and Rule 10b-5. We so.confined the §.10(b) 
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private right of action because of "policy 
considerations.” Id., at 737, 95 S.Ct., at 1926. 
In particular, Blue Chip Stamps recognized 


- the abuse potential and proof problems 


inherent in suits by investors who neither 


bought nor sold, but asserted they would have: 


traded absent fraudulent: conduct by others. 


See id., at 739-747, 95.S.Ct:, at 1927-1931; see 
also Holmes v. Securities Investor Protection * 
Corporation, 503 U.S. 258, 285, 112 S.ci - 
1311, 112 S.Ct., at 1826-1327, 117 L.Ed.2d 532 _ 
(1992): (O°CONNOR, J.; concurring in part and oe 
concurring in: judgment); . id., at 289-290,°112" 
S.Ct., at 1328-1329 (SCALIA, J.:; concurring ‘iin ¢ 
jadgment). Criminal’ prosecutions do not 


present the dangers the Court addressed in 


Blue Chip Stamps, so that decision is- 
“inapplicable” to indictments for violations of — 


§ 10(b) and Rule .10b-5: United States” v: 
Naftalin,; 441 U.S: 768, 774; n. 6; 99 S.Ct. 


2077, 99 S.Ct., at 2082, 60: L.Ed.2a 624 (1979);. ; 
see also. Holmes, 503 U.S., at 281, 112 S.Ct. - 


at 1324-1325 (O’CONNOR, J., concurring ‘in 


part: and: concurring in judgment)’ CIT ihe 

purchaser/seHer standing~ requirement ° for a 
private civil actions'under § 10(b) and Rule _ 
10b-5 is ‘of no import -in‘ criminal. ‘brosecutions. ale 


for willful wiplations of those provisibns. a 


In sum, the misatitiroprisiiion theory, as we ~ 
have examined: and. explained it in this 
opinion; is both consistént with the ‘statute _ 


and *2214 with‘our precedent. [FN11] - Vitalto 


our, decision that criminal liability may“be ~ 
_gustained ‘under: the: ‘Misappropriation theory, 
we emphasize,.-are’two sturdy “safeguards 7 
Congress: has provided regarding’ scienter. To ~~ 
‘establish’ a. criminal violation of: Rule’ 10b-5, rh 
-. the- Government must: prove*‘that ‘a’ person!” 


“willfully” violated the provision. See 15 


U.S.C. § -78fi(a): [FN12] Furthermore, a © 


defendant may not be imprisoned for violating 
Rule. 10b-5 if he: proves that. he had no 


knowledge of the rule. See ibid. [FN13] _ . 
O’Hagan’s charge that the misappropriation oe 


theory is: too ‘indefinite. to ‘permit the 


imposition of criminal liability, see Brief for 


Respondent 30-33, thus fails not only because 


the theory is limited to those who breach a’ — 


recognized duty. In addition, ‘the statute’s 


"requirement “of the présence of culpable 7 


intent as a necessary element of the offense 
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does much to destroy any force in the 


argument that application of the [statute]” in 
circumstances such as O’Hagan’s is unjust. 
Boyce Motor Lines, Inc. v. United States, 342 
US.::337, 342, 72 S.Ct. 329, 331-332, 96 L.Ed. 
367 (1952). 


-FNI1. The United States additionally argues that, 


Congress confirmed the validity of the 
misappropriation: theory: in the Insider Trading and 


Securities . Fraud Enforcement Act of 1988 


(ITSFEA), § 2(1), 102 Stat: 4677, note following 15 


U.S.C. § 78u-1. See Brief for United States 32- 35. , 


ITSFEA declares that "the rules and ‘regulations of 


the Securities and Exchange Commission under the * 


Securities - Exchange Act of 1934 ... governing 
trading while in possession of material, nonpublic 
information are, as required by such Act, necessary 


’ and -appropriate in the public interest and for the — 


protection of investors.” - Note following 15°U.S.C. 
§-78u-1. ITSFEA also inchides a new § 20A(a) of 
thé. Exchange:Act expressly providing a private 
cause of action against persons who violate the 
Exchange. Act "by purchasing or selling a security 
‘while . in " possession of.” material, «nonpublic 
information"; «such an. action may be brought‘ by 
"any person .who,* contempéraiieously © with the 


* purchase or-sale of securities that~is the subject of — 


such violation, has purchased ..: or sold ... securities 


, Of the same-class.”. 15: U.S.C. :§ 78t-1(a). Because © 3 
we. uphold the ‘misappropriation theoty on the basis: 


of § 10(b) itself, we do’ not ‘address ee 
; Senne for‘cases of this eecue: 


FNI2: Ta: relevaiit part, § 32. of Fite Bichange Act, as’ 


set. forth in:15 U.S.C. § 78ff{a), provides: 
“Any. person who ‘willfully’ violates any provision of 
‘this’ chapter... of any rule or ‘fegulation thereunder 


_ the. violation of . which: is ‘inade unlawful or’ the > *- 
observance of which is réquired ‘under the terms of 
this chapter’ ... shall upon conviction be’ finéd not © 
more than $1: 000 £000; ‘or imprisoned not more than — 


_ 10 years, or both’ ...;. but no person shall be subject 


to imprisonment ander this section for: the violation 
of any rule or regulation if he proves that: he had no- 


knowledge of such rule or regulation.” 


FNI3. The statute provides no such defense to — 


imposition of monetary: fines. See ibid. 


The Eighth Circuit eevea'a in holding that the 
misappropriation theory is inconsistent’ with § 
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10b). The Court of Appeals may address on 
remand O’Hagan’s other challenges to his 
convictions under § 10(b) and Rule 10b-5. 


jl 
[13] We consider next the ground on which 


the Court of Appeals reversed O’Hagan’s: 
convictions ‘for fraudulent trading in 


conection with a tender offer, in violation of. . 
§ 14(e) of the Exchange Act and SEC Rule 14e-. 
3(a). A sole question is before us as to ‘these. 


convictions: Did the Commission, as the Court 
of Appeals’ held, exceed its ‘rulemaking 


authority. under § ‘14@) when. it adopted-Rule 
14e-3(a) without requiring a showing that the - é 


trading at issue entailed a breach of fiduciary 
duty? We hold that the Commission, in this 
regard and to the extent relevant to this case,. 
did not exceed its authority. 


The governing statutory provision, § 14(e) of 
the Exchange Act, reads in relevant part: 
"It shall be unlawful for any person ... to 
engage in any fraudulent, deceptive, or 
manipulative acts, or ‘practices, im connection 
with any tender offer... The [SEC] shall, for 
the purposes of this subsection, by rules. and 
regulations define, and.” prescribe ‘means 
reasonably designed’ to prevent, such acts and 
practices as are fraudulent, deceptive, or 
manipulative.” 15 U.S.C. § 78n(e). 

Section 14(e)’s first. sentence prohibits. 


frandulent acts. in connection with a. tender .. 
offer. This self-operating proscription was one _ a 
of several provisions added to the Exchange —) 
Act in 1968 by the Williams Act, 82 Stat. 4Ab4.. 
The section’s second ‘sentence’ delega Ss 
definitiorial and -prophylac c rulemaking “e. 


1970 arhendments to the Williams Act. See a a 


5, 84 Stat. 1497. 


Through © § 14@) and other provisions on 
disclosure in the Williams Act, [FN14] _ 
Congress sought to ensure that shareholders me 
"confronted by a cash tender offer for Aheir 
stock [would] not ‘be required . to ‘respond 
without adequate information.” Rondeau v..- 
Mosinee Paper. Corp., 422 US. 49, 58, 95 S.Ct. 


2069, 2076, 45 L.Ed.2d 12 (1975); ‘see Lewis v. 
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McGraw, 619 F.2d 192, 195 (C.A.2 1980) (per 
curiam) ("very purpose” of Williams Act was 
"informed decisionmaking by shareholders”). 
As we recognized in Schreiber v. Burlington 
Northern, Inc., 472 U.S. 1, 105 S.Ct. 2458, 86 
. LEd2d 1 (1985), Congress designed the 
Williams Act to make "disclosure, rather than 
court imposed principles of ‘fairness’ or 
artificiality,’ 
market regulation.” Id., at 9, n. 8, 105 S. Ck, 
at 2463 n. 8. Section 14@), we explained, 
"supplements the more precise disclosure 
provisions found ‘elsewhere. in the Williams 


Act, while requiring disclosure more explicitly 


addressed to the tender offer context than that. 


required by § 10(b)." Id., at 10-11, 105 S.Ct., . 


at 2464. 


FN14. Ini addition to § 14(€), the Williams Act and 


the 1970 amendments added to the Exchange Act the 


following provisions concerning disclosure: § 13(d), 
“15 Uz S.C. § 78m(d) (disclosure requirements for 
persons acquiring more than five percent of certain 
classes of securities); § 13(e),. 15 U.S.C. §. -78m(e) 
(authorizing Commission to adopt disclosure 
requirements for certain repurchases of securities by 


issuers, § 14(@), 15 U.S.C. § 78n(d) (disclosure 
requirements when tender offer results in offeror . 


owning moré ‘than “five | percent of. a class of 


secutities); $140, ‘15 U.S.C. § T8n(t) (disclosure 


Tequirements when tender | offer results in new. 
corporate directors constituting a-majority). 


Relying on § 14()’s 
. authorization, ‘the: Commission, in, 1980, 
promulgated Rule ‘14e-3(a), That measure 
provides: 


"(a) If any person has taken a a substantial step 

or steps to commence, or has. commenced, a..;.....- 
- ‘tender “offer (the ’offering™ person’), it shall. 

constitute) a fraudulent, deceptive or 


manipulative act or. practice within the 


meaning of section 14(e) of the (Exchange) . 


Act for any other person who is in possession 


of material information relating. to. such. 
tender offer which information he knows or 
has reason to know is. nonpublic and which he. 


knows or has reason to know has been 
acquired. directly or indirectly from: 

"()) The offering person, , 

"(2) The issuer of the securities sought or to 
be sought by such tender offer, or 
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(8) Any officer, director, partner or employee 

or any other person acting on behalf of the 

offering person or such issuer, to purchase or 

sell or cause to be purchased or sold any of 
such securities or any securities convertible» 

into or exchangeable for any such securities © 
or any option or right to obtain or to dispose 

of any of the foregoing securities, unless: 
within a reasonable time prior to any 

purchase or sale such information and. its. 
source are publicly disclosed by press release 

or otherwise.” 17 CFR § 240.14e-3(a) (1996): . 
As characterized by the. Commission, Rule 
14e- 3(a) i isa "disclose or abstain from trading” 
requirement. 45 Fed.Reg. 60410 (1980):. 

[FN15) The Second Circuit ney described: 
the rule’s thrust: 


FNIS. The ruJe thus adopts for the tender. offer 
context a requirement resembling the -one Chief 


Justice Burger would have adopted in Chiarella. for. 


n. 6. 


"One. violates ae 14e-3(a) if he aden ei 


the basis of material. nonpublic information. 
concerning. a: pending .tender offer. that he. 


knows or. has. reason to know has. been’. 
acquired “directly .or indirectly’ from: an . 
insider of. the offeror or issuer, or. someone:. 


working on. their behalf, . Rule..14e-3(a) is a 
disclosure provision. It creates a duty in 
those traders who fall within its. ambit: to 
abstain or disclose, without regard to whether 


the’ trader owes.a pre-existing fiduciary duty. 


to respect the. confidentiality of «the 


information.” . United. States v..Chestman,’: 


947 F.2d 551, 557.(1991) (en banc) (emphasis 


added), cert, .denied,.503 U.S..1004, 112:8.Ct.... 


1759, 118 L.Ed.2d 422 (1992). 


*2216 See also SEC vy. Maio, 51 F.3d 623, 635. 


(C.A.7, 1995) ("Rule 14e-3 creates a duty to 
disclose. material non-public: information, or 
abstain from trading:in stocks implicated: by 


an impending tender offer, regardless of... 


whether such information -was obtained 


through a breach of fiduciary duty.") . 
(emphasis added); SEC v. Peters, 978 F.2d - 
1162, 1165 (C.A.10 1992) (as written, Rule. . 


14e-3(a) has no fiduciary duty requirement), 


In the Eighth Circuit’s view, because Rule °— 
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14e-3(a) applies whether or not the trading in 
question breaches a fiduciary duty, the 
regulation. exceeds the SEC’s § 14(e) 
rulemaking ‘authority. See 92 F.3d, at 624, 
627. Contra, Maio, 51 F.3d, at 634- 635(CA7). 


Peters, 978 F.2d, at 1165-1167 (C.A.10); 


Chestman, 947 F.2d, at 556-563(CA2) (all 
holding Rule 14e-3(a) a proper exercise of 
SEC’s statutory authority). In support of its 
holding, the Eighth Circuit relied on the text 
of §14(e) and our decisions in Schreiber and 
Chiarella. See 92 F.3d; vat 624-627 


The’ Eighth. Circuit homned'i in on the essence es 
of § 14(e)’s:rulemaking ‘authorization: "[TJhe 
statute empowers thé SEC to ’define’ and 


*prescribe means reasonably designed to 
prevent’ ’acts -and practices’ which are 
fraudulent.’ " Jd., at 624. All that means, 
the Eighth Circuit found plain, is that the 
SEC -may "identify and regulate,” in the 
tender offer context, "acts and practices” the 
law already defines as "fraudulent”; buit; the 
Eighth Circuit maintained, the SEC may not 
"create ‘its own definition of fraud.” Ibid. 
(internal quotation marks omitted). 


This Court, the Eighth Circuit pointed out, 
held. in. Schreiber that the word’ 


"manipulative" in the §° 14(e) phrase 
"fraudulent, deceptive, or manipulative acts or 
practices”-means just what the word means in 


§ 10(b): --Absent. ‘misrepresentation ~.or - 
nondisclosure; an act ‘cannot be indicted as ° 
manipulative.. See -92 F.3d; at 625. (citing 


Schreiber, 472 U.S., at 7-8, and n. 6; 105 S.Ct:;: 
at 2462 n. 6). Section 10(b) interpretations 


guide. construction of § 14(e),: the Eighth” 


Circuit: added, see 92°F3d, at:625, citing this 
Court’s acknowledgment ‘in Schreiber that § 
14(e)’s ” "broad antifraud prohibition’ ... [is] 


modeled on the antifraud: provisions of § 10(b) mo 


... and Rule. 10b-5," 472 US., at: 10, 105°S.Ct.,. 
at 2463(citation.omitted); see e id., at ag 11, n 
10, 105 8. Ct; at of n 10: 


For “the: ‘meaning of ener under § - 


10(b), the Eighth Circuit looked to Chiarella. 


See 92 F.3d, at 625. In that:case, the Eighth — 


Circuit. recounted, this Court held that, a 
failure- to disclose information could be 


“fraudulent” under §°10(b) only when there ™ 
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was a duty to speak arising out of ” ’a 
fiduciary or other similar relationship of trust 
and confidence.’ " Chiarella, 445 U.S., at 228, 

100 S.Ct., at 1114 (quoting Restatement 
(Second) of Torts § 551(2Xa) (1976)). Just as § 
10(b) demands a showing of a breach of 
fiduciary duty, so such a breach is necessary to 


make out a § 14(e) violation, the Eighth _ 


Circuit concluded. 


As to the Commission’s § 14(e) ‘authority to. . 
"prescribe means reasonably designed. to - 


prevent” fraudulent acts, the Eighth Circuit 


stated: "Properly read, this provision means. — . 
simply that the SEC. has broad regulatory —, 
powers in the field of tender offers, but the. 
statutory terms have a fixed meaning which 
the SEC ‘cannot alter by way of an 


administrative rulé.” 92 F. 3d, at 627. 


The United States urges that the Eighth 
Cireuit’s reading of § 14(e) misapprehends, 
both the Commission’s authority to define 
fraudulent acts and the Comimission’s power 
to prevent them. "The *defining’ power,” the 
United States submits, "would be a virtual 


mullity were the SEC not permitted to go_ 


beyond common law fraud (which is ‘separately 
prohibited in the first [self opérative] sentence 
of Section 14))."| Brief for United. States’ 11;. 
see id., at 37. 


In maintaining that the Commission’s power 
to define fraudulent acts under '§ 14(e) is 


broader than its rulemaking power “under §. 
10(b), the United States questions the Court of 


Appeals’ reading of Schreiber. See id., at 38- 


that the word before the Schreiber Court was" 


"manipulative"; unlike “fraudulent,” the 


United States observes; * *mani ive’...is. 
virtually a’ term’ of -art “when “used | in 2 
connection with the securities markets.’ ” Id., | : 

at 38, n. 20 (quoting Schreiber, 472 US., at 6, a 
105 S.Ct., at 2461). Most tellingly, the United 
States submits, Schreiber *2217 involved acts. . 
alleged to violate the self: ‘operative. provision . 

in § 14(e)’s first sentence, a sentence 
containing latiguage similar to § 10(b). But 8. 


14(e)’s' second sentence, containing © the 


rulemaking ‘authorization, the United’ ‘States 
points out, does not track § 10(b), which: 
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simply authorizes the SEC to proscribe 
“manipulative or deceptive device [s} or 
contrivance[s).” Brief for United States 38. 
Instead, § 14(e)’s rulemaking prescription 
tracks § 15(cX2XD) of the Exchange Act, 15 


U.S.C. § 780(cX2XD), which concerns the 


conduct of broker-dealers in over- the-counter 
markets. See Brief for United States 38-39. 
Since 1938, see 52 Stat. 1075, § 15(cX2) has 
given the Commission authority to “define, 
and prescribe means reasonably designed to 
prevent, such [broker-dealer] acts and 
practices as are fraudulent, deceptive, or 
manipulative.” 15 U.S.C. 8 78o(cX2XD). 


When ‘Congress’ added this same rulemaking : 


language to § 14(e) in 1970, the Government 
states, the Commission had already used its § 
15(cX2) authority to reach beyond common law 
fraud. See Brief for United States 39, n. 22. 
[FN 16] 


FNI6. The Goverment, dtaws our attention to the. 


following measures: 17 CFR § 240.15c2-1 (1970) 
(prohibiting a broker-dealer’s . hypothecation of. a 


..customer’s. securities if hypothecated securities — 


would be commingled with the securities of another 


_customer, absent - written consent); §- 240.15c2-3. 
(1970) (prohibiting transactions by broker-dealers i in 


unvalidated German securities); § 240. 15¢2-4 (1970) 
(prohibiting broker-dealers from accepting any part 
of the sale price of a security being distributed unless 
the money received is promptly transmitted to. the 


_persons entitled to it); § 240. 15¢2-5 (1970) | 
(requiring broker-dealers to Provide written. 
disclosure of .crédit ternis-_and ‘commissions. in. 


‘connection with sécuritiés sales in which broker- 
dealers extend credit, or participate in arranging for 


loans, to the purchasers). See Brief for United 


States 39, n. 22, Bg 
[14] We need not resolve i in 1 this case whether 
the Commission’s authority under § 14(e) to 


"define ... such acts and practices as are © 


fraudulent” is broader than the Commission’ s 


fraud-defining authority under § 10(b), for we... 


agree with the United States that Rule 14e- 
3(a), as applied to cases of this genre, qualifies 
under § 14(e) as a "means reasonably designed 


to prevent” fraudulent trading on material, — 
nonpublic information in the tender offer — - 


context. [FN17] A prophylactic measure, 


because its mission is to. prevent, typically | 
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encompasses more than the core activity 
prohibited. As we noted in Schreiber, § 14(e)’s 
rulemaking authorization gives the 
Commission “latitude,” even in the context of 


a term of art like "manipulative," "to regulate _ 


nondeceptive activities as a reasonably 
designed’ means of preventing manipulative 
acts, without suggesting any change in the. 
meaning of the term ’manipulative’. itself.” 
472 U.S., at 11, n. 11, 105 S.Ct., at 2464 n. 11. 


We hold, accordingly, that under §:14@);:the 


Commission may prohibit acts, not themselves 
fraudulent under the common law or § 1b), if 
the prohibition is "reasonably designed to 


prevent ... acts and. practices [that] are 


fraudulent.” 15 U.S.C. § 78n(e). [FN18] ~ 


FN17. We. leave for another day, when the issue 
requires decision, the legitimacy of Rule 14e-3(a) as.. 
applied to “warehousing,” which the Government 


describes as "the practice by which bidders: leak. : 


advance information of a tender offer-to allies and 
encourage them to. purchase the target company’s 


stock before the bid is announced.” Reply. Brief 17. -_ 


As ~we observed in Chiarella, one’ of: ‘the 


Commission’s purposes in proposing -Rule. 14e-3(a)-.’ 


“was “to bar warehousing under its authority to 


regulate tender offers." 445 U.S., at 234, 100°S.Ct.,- © 


at IIL7-1118.. The Government:acknowledges that 


trading. authorized’ by a principal ‘breaches no. - 
fiduciary duty. See Reply Brief 17. The instant 
case, however, does not involve trading authorized : ae 


by a principal; therefore, we need -not.here — 
whether the Commission’s - proscription. 


Warehousing - falls. within its §- 14(e) suoriy - 2 


define or. prevent fraud. 


FNIB. The Concise ‘power wee § 100d) is © 
more limited. See supra, at'2207 (Rule 10b-5 may 


proscribe only conduct that :§ 100) prohibits)... 


[15) Bechnse: (Conereee. haa authorized the. 
Commission, in §'14(e), to prescribe legislative ~ . 
rules, we:owe the Commission’s. judgment: 
"more than. mere deference ‘or-. weight." 


Batterton v. Francis, 482 U.S. 416, 424-426, 
97 S.Ct. 2399, 2406, 53 L.Ed.2d 448 (1977). 


Therefore, in determining whether Rule l4e- 


Sa)’s “disclose. or. abstain from ° trading” 
requirement is reasonably designed to prevent 


fraudulent . acts,..we..must: accord :the ..-~ 
Commission’s, assessment “controlling weight... 
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unless [it is} arbitrary, capricious, or 
manifestly contrary *2218 to the statute.” 
Chevron U.S.A. Inc. v. Natural Resources 
Defense Council, Inc., 467 U.S. 837, 844, 104 
S.Ct. 2778, 2782, 81 L.Ed.2d 694 (1984). In 
this case, we conclude, the Commission’s 
assessment i is none of these. TFN19} 


FNI9: The dissent urges that the Commission must 
bé precise about the authority it is exercising—that it 
‘oust say whether it. is acting to “define” or to 


“prevent” fraud—and’ that in this instance it has. 
‘purported only to define, not to prevent. See post, at 
2228-2229. The dissent sees this precision in Rule 
14e-3(a)’ Ss words: "it shall Constitute a fraudulent .. 

act . . within the meaning of section, 14()... ri "We 
do not find ‘the Commission’s tule ‘vulnerable for 
failure to recite asa regulatory preamble: We 
hereby exercise our authority to "defi ine, and 
prescribe iheans reasonably designed to prevent, . 


[fraudulent} acts.” Sensibly_ read, the tule | is aie 
exercise’ of the ‘Commission’s full authority. 


Logically and practically, “such a Yale may be 
" . conceived ‘and defended, ‘alternatively, as defi nitional 
or: "preventive. 


In sapeee the "disclose or r abstain "rule, the: 


SEC explained: 
"The Commission has previously expressed 
and continues to have’ serious concerns about 


trading’ by’ ‘persons | in possession of material, 


nonpublic “inf rmation relating to a tender 
offer. § This’ ‘practice results in unfair 


disparities in market information and market’ 


disruption. “Security” holders who purchase 
from or-sell to such persons are effectively 
denied the benefits of disclosure and the 


substantive protections of the Williams Act. . 
If farnishéd with- the™ ‘information, “these” i 
séctitity holders would’ be able to-make an * 


informed investment decision, which’ could 


involve deferring the purchase or sale of the . 
securities until the material information had — 


been: disséminated or until the tender offer 
has -been commenced or terminated.” 45 
Fed: Rég. 60412 (1980) (fodtnotes omitted). 


The. Commission thus justified Rule 14e-3(a) 


as a ineans necessary and proper to assure the 
Sree. of Williams Act protections. 


The United States emphasizes that. Rul 14e- 
3(a) reaches trading in which "a breach of duty 
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is likely but difficult to prove." Reply Brief 


16. "Particularly in the context of a tender 


offer,” as the Tenth Circuit recognized, "there 
is a fairly wide circle of .people with 
confidential information,” Peters, 978.F.2d, at 
1167, notably, the . attorneys, investment 
bankers, and. accountants involved . in 
structuring the transaction. The availability 
of that information may. lead to abuse, for 
"even a hint of an upcoming tender offer may 
send the price of the target company’s stock 


soaring.” SEC vz Materia, 745 F.2d.197, 199. 
(C.A.2 1984). “Individuals. entrusted. with... 
nonpubli¢ information, particularly if. they... 
have no long-term. loyalty to the issuer, may... 
find. the temptation. to. trade on that... 


information hard to. resist in view of "the very 
large short-term profits potentially available 
Ito them]. o Peters, 978 F.2d, at 1167. 


[16] "Ot may. be possible to prove 
circumstantially that a person [traded on the 
basis of material, nonpublic information], but. 


almost ‘impossible. to prove that. the trader... 
obtained such information in breach > of re 


fiduciary duty ‘owed either by the trader or by. 


the ultimate insider source of the 
information.” Ibid. The example of a "“tippee” . 
who trades on information received from., an. . 
insider illustrates the problem. Under. Rule 
10b-5, “a tippee assumes a fiduciary. duty to: 
the shareholders of a corporation not. to. trade art. 
on material nonpublic information only. when... 
the insider has breached his fiduciary duty to ..- 
the shareholders by disclosing the information. 
to the tippee and the tippee knows or should... 
know that, there has been a breach,” - Dirks, 2, 


463 US. 660, 103 S. Ct., at 3264. To, show 
that a tippee who traded on. nonpublic 
information about a tender offer had breached 


a fiduciary duty would require proof not only | 
that the insider source breached a fiduciary. 
duty, but that the tippee knew or should have | 


known of that breach. "Yet, i in most cases, the 


' only parties to the [information transfer] will- 
be the insider and the alleged tippee.” Se . 


978 F.2d, at 1167. [FN20] 


FN20. The dissent opines that there is no reason to 
anticipate, difficulties ia proving. breach of duty in 


“misappropriation” cases. "Once ihe “source of. the . 
[purloined} information’ has been ‘identifi ied,” “the 
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dissent asserts, "it should be a simple task to obtain 
proof of any breach of duty.” Post, at 2229. To test 
that assertion, assume a misappropriating partner at 


Dorsey & Whitey told his daughter or son and 2 _ 
wealthy friend that a tender for Pillsbury was in the . 
offing, and each tippee promptly purchased Pillsbury’ 


stock, the child borrowing the purchase price from 
the wealthy friend. The dissent’s confidence, post, 


at'2229, n. 12, that "there is no reason to suspect - 


that the tipper would gratuitously’ protect the tippee,” 
seems mispieced 


*2219 In sum, it is a fair assumption that 
trading’on the basis of material, nonpublic 


information will often involve a breach of a ° 
duty of confidentiality to the bidder or target — 
company or their representatives. The SEC, 


cognizant of the proof problem that could 
enable sophisticated traders to escape 


responsibility, placed in Rule 14e-3(a) a 


"disclose or abstain from trading” command 


that does not require specific proof of a breach 


of fiduciary duty. That prescription, we are 
satisfied, applied to this case, is a "means 


reasonably designed to prevent” fraudulent. 
trading on material, nonpublic informationin 
the tender offer context. See Chestman, 947. 
F.2d, at 560 ("While dispensing with the — 
subtle problems ‘of proof. associated ‘with 
demonstrating fiduciary breach in the 
problematic area of tender offer insider ~ 


trading, [Rule 14e-3(a) ] retains a clése nexus 
between the’ prohibited conduct and the 
statutory aims.");' accord, Maio, 51 F. 3d, at 
635, ‘and.'n. 14:- Péters, 978 F.2d, at 1167. 
[FN21} ~. “Therefore, . insofar as“ it serves to 


prevent the type of : misappropriation charged — 
against O'Hagan, Rule 14e-3(a) is a. proper . 


exercise of thé | Commission’s prophylactic 
: power under § 14(e). {FN22} 


FN21. The dissent insists that even if the ee 
misappropriation of information ” from’ the ‘bidder 


about a tender’ offer is fraud, the Commission has 
not explained why such fraud i is "in connection with” 


a tender offer. Post, at 2229. What else, ‘one. ‘can 
only wonder, might such fraad be "in connection. 


with"? 


FN22. Repeating the argument it made concerning 
the misappropniation theory, see supra, at 2214, n. 
11, the United States urges that Congress confirmed 
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Rule 14e-3(a)’s validity in ITSFEA, 15 U.S.C. § 
78u-1. See Brief for United States 44-45. We 
uphold Rule 14e-3(a) on the basis of § 14(e) itself 


case. 


As an alternate ‘erouial for affirming | the 
Eighth Circuit's judgment, O’Hagan urges 
that Rule l4e-3(a) is invalid because it 
prohibits trading in advance of a tender offer-- 


when "a substantial step ... to commence" such . 


an offer has been taken—while § 14) 
prohibits fraudulent acts "in connection with 
any tender offer.” See Brief for Respondent 
41-42. O’Hagan forther contends that, by 
covering pre-offer conduct, Rule 14e-3(a) "fails 
to comport with due process.on two levels": 

The rule does not "give fair notice as to when, 
in advance of a tender offer, a violation of § 
14(e) occurs,” id., at 42; and it ' "disposes of 
any scienter requirement,” id., at 43. The 
Court of Appeals did not address ‘these 
arguinents, and 0’ Hagan did not raise the. due 


process points in his briefs before that.court. - 


We decline to consider these contentions i in. the 
first instance. [FN23] The Court of Appeals 


' .may.address on remand... any _ arpumente. 


O’Hagan has preserved. 


FN23. As to O’Hagan’ Ss scienter areuient we. ee 
reiterate ‘that 15 U. 5.C, 3. 78ff{a). fequires.. the. 
Government to Prove. *willfulfi) violatfion}” of. the. 
. Securities laws, and that lack of knowledge of the. 
relevant rule is an affirmative defense. to.a. sentence. : . 
vf i imprisonment. See Supra,. at 2213- 2214, oo Sages 2373 


—~ 


Baséd | on ae ‘dispositions: va ‘the securities =. 
fraud convictions, the Court of Appeals also . 
reversed O’Hagan’s convictions, _ under 18: 
U.S.C, § 1341, for mail fraud. See 92 F.3d, at... 
of -the securities . 
convictions, the Court of Appeals. recognized, ... 
““dlidJ.not as a ‘matter of. law require that the. . 
mail fraud convictions likewise be reversed.” 


627-628. Reversal | 


Id., at 627 (citing Carpenter, 484 U.S., at 24, 


and need not address ITSFEA’s relevance to this 


108 S.Ct. at 319-320, in which this Court _ 


unanimously affirmed mail and wire fraud .. 


convictions based on the same conduct that 
evenly divided the Court on the defendants’ 


securities fraud convictions). But in this case, . : 
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the Court of Appeals said, the indictment was 
so structured that the mail fraud charges 
could not be disassociated from the securities 
. fraud charges, and absent any securities fraud, 
"there was no fraud upon which to base the 
mail fraud charges." 92 F.3d, at 627-628. 
(FN: 24] 


_FN24. The Court of Appeals reversed respondent’s . 


money laundering convictions on similar reasoning. 

See 92 F.3d, at 628. Because the United States did 

not seek review of that ruling, we leave undisturbed 
; that Eporsen of the Court of Appeals’ judgment. 


*2220 The United States urges that the Court 


of Appeals’ position is irreconcilable with . 


Carpenter: Just as in Carpenter, so here, the 


"mail fraud charges are independent of [the]. 


securities fraud. charges, even [though] both 
rest on the same set of facts.” Brief for United 
States 46-47. We need not linger over this 


matter, for ‘our ‘rulings on the securities fraud. 


issues require that we ‘reverse the Court of 


Appeals judgment on the mail’ fraud counts as. 


well: [FN 25) 


N25. The dissent finds O’Hagan’s convictions on 


the mail fraud counts, but not on the securities. fraud ; , 
counts, sustainable. Post, at 2230- 2231. Under the 
dissent’ s view, securities iraders like O*Hagan would 


escape SEC civil actions and federal prosecutions 


under legislation targeting securities fraud, only to be 
caught for’ their trading activities in the. broad mail _ 


fraud ‘net. Tt ‘ihisappropriation theory: cases could 
proceed only wnder the federal mail and wire fraud 
Statutes, ‘practical consequences for individual 


os might not be’ large, see. Aldaye, 49. Ohio 


“L. J., at 381, and nh 60; ; however, a 


=piojortiy more persons accused Of | insider 


trading: {might} be” pursued by a U.S. Attorney, ‘and 
propoitionally fewer by the SEC,” id., at 382. Our. 


decision, ‘of ‘course, does not. “rest on such 
enforcement policy considerations. - 


O’Hagan, we note, ‘attacked the mail fraud 
convictions in the Court. of Appeals on .. 
alternate grounds; his other arguments, not. . 


yet addressed ‘by the Eighth ‘Circuit, remain 
open for consideration on remand. 


ek 
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The judgment of the Court of Appeals for the 
Eighth Circuit is reversed, and the case is 
remanded. for further proceedings consistent 
with this opinion. 


It is so ordered. . 

Justice SCALIA, concurring in part and 
dissenting in part. 
I join Parts I, I, and IV of the Court’s 
opinion. I do not agree, however, with Part II 


of the Court’s opinion, containing its analysis - 


of respondent’s convictions under § 10(b) and 
Rule 10b-5, . 


I donot entirely agree with JUSTICE 
THOMAS’S analysis. of those convictions . 


either, principally because it seems to mé: 
irrelevant whether the Government’s theory. 


of why respondent’s acts were covered: is 
"coherent and. consistent,” post, at 2226. It is. . 


true that with respect to matters over which 
an agency has. been .accorded . adjudicative 
authority.. or policymaking discretion, the 


agency’s action must be supported by ‘the: 
reasons that the agency sets forth, SEC v. 


Chenery Corp.,.318 U.S. 80, 94, 63 S:Ct. 454, 


462, 87 L.Ed. 626 (1943); see-also. SEC v.. 
Chenery, Corp.,. 332 U.S. 194; 196, 67 S.Ct. - 


1575, 91-L.Ed. 1995.(1947), but I do. not think 


an agency’s unadorned application. of the law ~~ 
need be, :at least where (as here)..no Chevron’ - 
deference ° is being given to: the .agency’s ~ . 
interpretation... -In.point. of fact, respondent’s:. 
actions either violated §.10(b).and Rule 10b-5,. ” 


or they. did. not--regardless: of the:reasons the 


Government gave. And it is for us'to deme: Say 


While ‘the. Court’s eralenation of the scope of f a 
§ 10(b) and Rule 10b-5- would. be entirely... 
reasonable in some other context, it does not. 


seem to accord with the principle of lenity we 
apply to criminal statutes (which cannot be 


mitigated here by the Rule, which is no less — 

ambiguous than the statute). See Reno v. . 

Ey; 515 U.S. 50, 64-65, 115.S.Ct. 2021, —->- 
132. LEd. 2d 46 (1995) (explaining | 


circumetances't in which rule of lenity applies); 
United States vy. Bass, 404 U.S. 336, 347-348, 


92 S.Ct. 515, 522-523; 30. L.Ed.2d 488 (1971) 


(discussing policies underlying rule of lenity). 
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In light of that principle, it seems to me that 
the unelaborated statutory language: "[t]o use 
or employ in connection with the purchase or 
sale of any security ... any manipulative or 
deceptive device or contrivance,” § 10(b), must 
be construed to require the manipulation or 
deception of a party to a securities transaction. 


Justice THOMAS, with whom THE CHIEF 
JUSTICE joins, concurring in the judgment in 
part and dissenting in part. 


Today. the majority upholds respondent’s — 


convictions for violating ~§ 10(b) of* the 
Securities Exchange Act of 1934, and Rule 


10b-5 promulgated thereunder, based upon the 


Securities and Exchange Commission’s 
"misappropriation theory." Central to the 
majority’s holding is the need to interpret § 
10Q(b)’s requirement that a deceptive device be 
"use[d) or employ-[ed], in connection with the 
*2221 purchase or sale of any security.” 15 
U.S.C..§ 78j(b). Because thé’ Commission’s 
misappropriation theory fails.to provide a 
coherent.and ‘consistent interpretation of this 
essential requirement: for liability “under § 
10(b), 1 dissent. 


The majority also sustains - respondent’s 


convictions: under-§ 14{e) of the Securitiés © 
Exchange Act, and Rule 14e-3(a) promulgated — 


thereunder, regardless of whether respondent 
violated a fiduciary duty to anybody. I dissent 
too from that ‘holding because, while § 14(é) 
does . allow regulations. prohibiting 


nonfraudulent .acts as.a prophylactic against — 


certain. fraudulent: acts, ‘neither: the majority 
nor the Commission identifies any relevant 
underlying fraud ‘against which Rule 14¢-3(a) 

_ reasonably provides prophylaxis. . With regard 
to the respondent’s mail fraud convictions, 
however, I concur in ‘the sedement of the 
cone 


I do not take issue with the majority’s 


determination that the undisclosed 
misappropriation of confidential information 


by a fiduciary can constitute a "deceptive 


device” within the meaning of § 10(b). 


Nondisclosure where there is a pre-existing 
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duty to disclose satisfies our definitions of 
fraud and deceit for purposes of the securities 
laws. See Chiarella v. United States, 445 U.S. 


222, 230, 100 S.Ct 1108, 1115-1116, 63. 


L.Ed.2d 348 (1980). 


Unlike the majority, however, I cannot accept 


the Commission’s interpretation of when a 
deceptive device is “usefd] ... 
with” a securities transaction. Although the 
Commission and the majority at points. seem 
to suggest that any relation to a securities 
transaction satisfies the "in connection with” 
requirement of :§ 10(b), both ultimately reject 


such an overly expansive construction and. 
require a more integral connection between . 


the fraud and the securities transaction. The 


majority states, for example, that the 


misappropriation theory applies to undisclosed 


misappropriation of confidential information — 
"for securities trading purposes,” ‘ante, at - 


2207, thus seeming to require a particular 


intent by the misappropriator in order to 


satisfy the "in connection with” language. See 


also‘ ante, at 2209 (the "misappropriation. : 


theory targets information of a sort that 
misappropriators. ordinarily. capitalize upon.to 
gain no-risk profits through the purchase or 
sale of securities”) (emphasis added); ante, at 
2209:2210° (distinguishing embezzlement of 
money used to buy. securities as lacking the. 


requisite connection). The Commission goes . 
further, and argues that. the misappropriation 


theory’ satisfies the "in connection with” 
requirement because it: "depends. on an 


.. inherent connection “between the~ deceptive 
conduct’ and the purchase or. sale . of al 
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security.” 


(emphasis added); . see also ibid. (the. 


-. "misappropriated: information had . “personal. 
value to respondent only because of its. utility, 


in securities trading") (emphasis added). | 


The Commission’s construction ‘of the 


relevant language in § 10(b), and the. 


incoherence of that construction, become 
evident as the majority: attempts to describe 
why the fraudulent theft of information falls 
under the Commission’s misappropriation 
theory, but the fraudulent theft of money does 
not. The majority correctly notes that 
confidential information "qualifies as property 
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to which the company has.a right of exclusive 
use.” Ante, at 2208. It then observes that the 

"undisclosed misappropriation of such 
information, in violation of a fiduciary duty, ... 


constitutes fraud akin to embezzlement-the 


fraudulent appropriation to one’s own use of 
the money or goods entrusted to. one’s care by 
another.” Ibid. (citations. and internal 
quotation marks omitted). [FN1] So far the 
majority’s analogy to’ embezzlement is well 
taken, and ‘adequately derhonstrates that 
undisclosed misappropriation can be a fraud 
on the source of the information. - 


FNI. Of course, the “use” to which one puts | 


misappropriated property ‘heed not be one designed 
to bring profit to the misappropriator: . Any 
"fraudulent appropriation to one’s own use" 

constitutes embezzlement, regardless of what the 
embezzler chooses to do with the money. See, e.g., 
‘Logan v. “State, 493° P.2d 842, . 846 
(OKia.Crim. App. 1972) ("Any diversion of funds held 
in trust constitutes embezzlement” whether there is 
“direct. ‘personal benefit or not as Yong as the owner is 
deprived 0 * his ‘ioney"). 


*2222, What the embezzlement ae does 
not do, however, is explain how the relevant 
fraud “is “use[d)’ or employ(d], in connection 


with" a sécurities transaction. And when the _ 
distinguish the © 


majority seeks ‘to. 
embezzlement of funds from the embezzlement 


of information, it becomes clear that neither’ ‘s 
the Commission’ nor“ the - “majority has a 


coherent * theory ‘regarding ie 100b)'s. "in 
connection with” requirement,” 


Turning ‘first “tp why” embez#lement of 


information ‘supposedly ‘meets the “in 
comnection’ with” requirement, the miajority 
asserts that thé requirement 


is satisfied because the fiduciary’s fraud is 


consuiimated, not when the fiduciary’ pains. 
the* confidential ‘information, but " when, 


without disclosure to his principal, he uses. 
the information to. ‘purchase ‘or sell securities. 
The securities transaction aind the breach of 


duty thus coincide.” Ante, at 2209. 
The majority later notes, with apparent 


approval, the Government’s’ contention that: 


the embezzlement of funds used to purchase 
securities . would “not fall within the 
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misappropriation theory. Ante, at 2209-2210 
(citing Brief for United States 24, n. 18). The 
misappropriation of funds used for a securities 
transaction is not covered by its theory, the 
Government explains, because “the proceeds 
would have value to the malefactor apart from 
their use in a securities transaction, and the 
fraud would be complete as soon as the money. 
was obtained.” Brief for United States 24, n. 
13; see ante, at 2209 (quoting Government’s. 
explanation). 


Accepting the Government’s description of. 
the scope of its own theory, it becomes plain 
that the majority’s explanation of how the 
misappropriation theory supposedly satisfies 
the “in connection with” requirement. is . 
incomplete. The touchstone required for an 
embezzlement to be "use[d] or employled], in 
connection with” a securities transaction is not 
merely that it "coincide" ‘with, or be 
consummated by, the transaction, but. that it 
is necessarily and only consummated by the - 
transaction. Where the property. being. 
embezzied has value “apart from fits] use in a 


securities transaction"-even though it is in. __ 


fact being used in a securities transaction-the. 


Government contends that there is no. ; : 


violation under the misappropriation theory. cathe 


My © understanding of the Government's ‘ : 


proffered theory — ” of © liability, _ and © its. . 


construction ‘of the "in connection . with”. 
requirement, ~ is 
Government’s explanation _ during — “oral: f 
argument: > et 
"{Court]: ‘What if I appropriate some of my : 
client’s money in onder to buy stock? 


vooce 


"{Court}: ‘Have I violatéd the securities laws? : 


"[Counsell: Ido not think that you have. 
"[Court]; Why not? Isn’t that in connection _ 


with the purchase of securit lies) just as much 


as this one is? 
"[Counsel]: It’s not just as “much | as ‘this one 


is, because in this case it is the use of the : 3 
information that enables the profits, pure ‘and _ 


simple. There would be no opportunity to 


engage in profit— . eee 
"[Court} Same here. I didn’t have the 
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money. The only way I could buy this stock 
was to get the money. 


“Counsell: The difference ... is that once you 
have the money you can do anything you 
want with it. In a sense, the fraud is 
complete at that point, and then you go on 


and you can use the money to finance any 


number of othér activities, but the connection 
is far léss close than in this case, where the 
only value of this information for personal 
profit for respondent was to take it and profit 
in the securities markets by. trading onit. | 


coonn 


"[Court}: So what you're saying is, is in this 
case the misappropriation can only be of 
relevance, or is of substantial relevance, is 
with reference to the purchase of securities, 
"[Counselk Exactly. 

"[Court): When you take money out of the 
accounts you can 80. ‘to the racetrack, or 
whatever. _ 

*2223 [Counsel]: “That’s exactly right, and 


because of that difference, [there] can be no 
_ doubt that. this kind of misappropriation. of . 


property is in connection with the purchase or 
sale of securities. 

“Other kinds of inisappropriation of property 
may or may not, but this is a unique form of 
fraud, unique to the securities markets, in 
fact, because the only way in which 
respondent ‘could. have profited through this 


information is by either trading on it or by. 


- ' tipping somebody else:to enable their trades.” 
Tr. of Oral Arg. 16-19 (emphases arded). 


As the ‘above ‘exchange demonstrates, the 
‘relevant “distinction iis not that the 


misappropriated information was used for a_ 
securities transaction (the money example met 
that test), but rather that it could only be used. 
for such a transaction. See also, Tr. of Oral 


Arg. 6-7 (Government contention that the 


misappropriation theory satisfies “the. . 


requisite connection between the fraud .and 
the securities trading, because it is only in the 
trading that the fraud is consummated") 
(emphasis added), id., at 8 (same). 


The Government’s. construction of the ‘in 
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connection with” requirement-and its claim 
that such requirement precludes coverage of 
financial embezzlement-also demonstrates 
how the majority’s described distinction of 
financial embezzlement is incomplete. 
Although the majority claims that thd fraud in 


a financial embezzlement case is complete as 


soon as the money is obtained, and before the 
securities transaction is consummated, that is 
not uniformly true, and thus cannot be the. 
Government’s basis for claiming that such 
embezzlement does not violate the securities... 
laws. It is not difficult to imagine an 
embezzlement of money that takes place via 
the mechanism of a securities transaction—for 
example where a broker is directed to 
purchase stock for a client and instead 
purchases such stock--using client funds—for 
his own account. The unauthorized’ (and: 
presumably undisclosed) transaction is the 
very act that constitutes the, embezzlement 
and the “securities transaction. and the breach 
of duty thus coincide.” What. ‘presumably, 
distinguishes monetary. embezzlement. for the 
Government is thus that-it is not necessarily, 
coincident with a securities transaction, not 


. that it never-Jacks such a "connection." 


Once the ‘Government’s construction of the 


misappropriation theory is accurately. 4, 
described and accepted~along with its implied. 
construction of § 10(b)’s "in connection with". 


language-that theory should no longer. cover 


cases, such as this one, involving. fraud on the ._ . 
- source of information where the source has no’. 
connection. with the~other “participant inal 


securities transaction. It seems obvious that 
the undisclosed _ misappropriation of | 
confidential information’ is .not. necessarily. - 
consummated by a securities ‘transaction. » In. 
this case, for example, upon learning. of Grand _ 


Met’s confidential takeover plans, O'Hagan - | 


could have done any number of things. with — 
the information: He could. have sold it to a_ 
newspaper for publication, see Tr. of Oral Arg. o- 


36; he. could ‘have. given or sold. the. . 


information to Pillsbury itself, see id., at 375. 
or he could even. have kept the information. 
and used it solely for his personal amusement,. 
perhaps in a fantasy stock trading game. 

Any of these activities would have deprived 
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Grand Met of its right to “exclusive use,” 
ante, at 2208, of the information and, if 
undisclosed, would constitute “embezzlement” 
of Grand Met’s informational property. Under 
any theory. of liability, however, these 
activities would not violate § 10(b) and, 
according to the ‘Commission’s monetary 


embezzlement analogy, these possibilities are. 
sufficient to preclude a violation under the. 


misappropriation theory even where the 


informational’ property was used for securities - 


trading. “That O’Hagan actually did use the 
information to purchase securities is thus no 
more significant here than it is in the case of 
embezzling money used to purchase securities. 
In both cases the embezzler could have done 


something else with the property, and hence 


the Commission’s necessary "connection" 
under the securities laws would not be met. 
[FN 2)° ‘If the relevant test under the "in *2224 
comnéction © “With” . language is whether the 


fraudulent’ act is necessarily tied to a 


securities transaction, then the 


misappropriation of confidential ‘information 
used ‘to’ ‘trade no moré violates ‘§ 10) than 
does’ the misappropriation ‘of funds used to ~ 
trade. As the Commission coricedes that the 


latter is nét covered under its theory, Iam at 
a loss to see ow the same theory can 
cohen be applied to the former. [FN 3}. 


FN2: Indeed, even if’ O’Hagan or someone else 
thereafter used it information to trade, sci : 


The mos' ee Teal- ‘world example “of this. 


scenario’ would be if ‘O'Hagan had simply tippéd 


someone else to the information. The mere act of : 


uciary” duty. and, if undisclosed, would 


be’ “an _ Sembezzlement™ oF vthe- confidential a 


FN3. The’ majority is apparently unimpressed by the : 
example of ‘a misappropriator using embezzled 
information for personal arnuseiment in a fantasy” 
stock “trading game, “finding no neéd for the — 


Commission | to "inhibit" ‘such’ recreational uses. 


Anté, at 2210, n. 8. This. argument, of course, 


misses the point of the example. It-is not that such a 


use does or ‘should Violate the ‘securities laws yet is -f 
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not covered by the Commission’s theory; rather, the 
example shows that the misappropriation of 
information is not."only” or “inherently” tied to- 
securities trading, and hence the misappropriation of 
information, whatever its ultimate use, fails the 


Commission’s own test under the "in connection, - » 


with” requirement of § 100), and Rule 10b-5. 


The majority makes no attempt. to defend the 
misappropriation theory. as set, forth by the .- 
Commission. Indeed, the majority implicitly: 


concedes. the _ indefensibility of - the 
Commission’s theory by acknowledging. that 


alternative uses of | _ misappropriated. ae 
information, ‘exist. that do not violate the. 
securities laws and then. dismissing... the. . 
Government’s repeated explanations of its... 
misappropriation theory ._ as mere... 
"overstatement." _ Ante, at., 2210. Having .. 
rejected the Government’s description of its... 


theory, the majority then engages. in the 


"imaginative" exercise of constructing - its. own .. 
misappropriation theory from whole. cloth. ei 
Thus, we are told, if we merely "[sjubstitute ate. 


‘ordinarily’ for ’onk ous when describing ‘the 
degree of - connectedness __ between 


for only an "ordinary," rather than an 


"inherent connection between the deceptive 
conduct and ‘the purchase _ or . sale. of a. 
security.” Brief for. United States” 2, 


(émphasis added). . 


I need not. address the. coherence, or. ack 


thereof, of the majority’ s new theory, » 
suffers ‘from a far“ greater, “and dispositive, 
flaw:. It is not. the theory offered by the 


Commission. Indeed, as far as we. know from. 


the majority’s opinion, this new theory ‘has 
never been proposed by the Commission, much. 
less adopted by rule or otherwise. ‘It isa 


fundamental proposition of law that. this Court 
"may not supply a reasoned basis. for the. 
_agency’s action that the agency itself has not 


given.” Motor Vehicle Mfrs.. Assn. of United 
States, Inc. v. State Farm Mut. Automobile 
Ins. Co., 463 U.S. 29, 43, 108 S.Ct. 2856, 2867, 
77 L. Ed. 2d 443 (1983). ‘We do not even “credit 


a "post hoc rationalizatio[n]" of counsel for the 
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all: 
misappropriation and a securities transaction, 2 
the Government would have a winner. Abid. 
Presumably, the majority | ‘would similarly edit ae 
the Government’s brief to this Court to argue 


—~ /26 UG GIT 


(Cite as: 117 S.Ct. 2199, *2224) 


agency, id., at 50, 103 S.Ct., at 2870, so one is 
left to wonder how we could possibly rely on a 
post hoc rationalization invented by this Court 
and never even presented by the Commission 
for our r consideration. 


Whether the majority’s new theory has merit, 
we cannot possibly tell on the record before us. 
There are no findings regarding the 
“ordinary” use’ of 
information, much less regarding the 


"ordinary" use of other forms of embezzled 


property. The Commission has not opined on 


the scope* of the ‘riew requirement. that 


property’ “must “ordinarily” ‘be used“ for 


securities’ trading in order ‘for its 


misappropriation to be "in corinection with" a 

securities transaction. We simply do not know 
what would or would not be covered by such a 
requirement, and” hence’ cannot evaluate 
whether the ‘requirement embodies a 
consistent and coherent interprétation of the 
statute. [FN4} Moreover, persons *2225 
subject to this new theory, such as ‘respondent 
here, 


simply" not presented by this case, and cannot 


form ‘the basis for ‘upholding respondént’s 


convictions.’ 


FN4, ' “Similarly, the majority’s assertion. ‘that’ the 
alternative. usés of misappropriated information aré 


not as profi able as use itt securities trading, ante, at , 


2210, n. 8, is:speculative at best. We bave-no idea 


what is the best or most profitable use of 
misappropriated information, either in ‘this case or 


generally. We likewise have rio idea what is the dest : 


-. snse:-of other, forms of niisappropriated property,. and 


it is’ at least conceivable’ that the ‘best use of 


embezzled money, or securities ‘themselves, is for 


securities ‘trading. If the tise of embezzled money to 

purchase sécurities is “sufficiently. détached,” ante, at _ 
2209, from a Securities transaction, then I see ‘no, 
reason’ “why the non-"inherent” use of information for” 


securities trading. is not also “sufficiently detached” 
under the Government’s’ theory. In any event, J am 
at a Joss to find in the statutory language any hint of 
a “best-use” requirement ‘for setting the requisite 
connection between déception and the purchase or 
sale of securities, 


PUL DYVVVUAMVINAL UNE VNDI 


misappropriated 


surely’ could not and ‘cannot regulate ~ 
their behavior to comply with the new theory 
. because, until today, the. theory. has mever 
existéd. ” In short, the majority’s new theory is 


rage 2& 


The majority’s further claim that it is unremarkable _ 


that "a rule suitably applied to the fraudulent uses of 
certain’ Kinds of information would be stretched 
beyond ‘Teason were it applied to the fraudulent use 


of money,” ante, at 2210, is itself remarkable given 
that the only existing "nile" is Rule 10b-5, which — 


nowhere confines itself to information and, indeed, 
does not even contain the word. And given that the . 


only “ reason” offered by the Goveinment i in support = 
of its misappropriation theory applies. (or fails to 


apply) equally to| money or t0 information, the 
application of the Government’ s theory in this case is 


no less “beyond reason” that it would be as applied — 


to financial embezzlement. 


In upholding respondent’s convictions ‘under 


the new and improved misappropriation. 
theory, the majority also points to various — 


policy considerations ‘underlying the securities 


laws, such as maintaining fair and honest: 
markets, promoting investor confidence, and OG 


protecting’ the integrity _ ‘of the securities 


repeated reliance | .on such broad-swe 


afoul of the “purpose”, of 3 a bel ees only, its’. 2 
letter. The majority’s approach i is misleading ~~ 


in this case because it glosses over the fact 
that the supposed threat. to fair and honest 


markets, _investor_ confidence, and mark t, 


_. this -case,. “bat. from. the i mere - >- fact - that the . 
information. used by O'Hagan, was 5 nonpublic. 


of information, if the fiduciary, discloses to the 
source that he plans to trade on the nonpublic 


information, there is no deceptive device’ and 


thus no § 10(b) violation." Ante, at 2209 


(emphasis added). Indeed, were the source _ 


expressly to authorize its agents to. trade on 
the confidential information—as a perk or 
bonus, perhaps--there would. likewise be no § 
1b) violation.. ([FN5] Yet in either case 


disclosed misuse or authorized use-the 
hypothesized “inhibi iting impact. on market . 
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markets. Ante, at 2209, 2210. But. the. . 
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participation,” ante, at 2210, would be 
identical to that from behavior violating the 
misappropriation theory: “Outsiders” would 
still be trading based on nonpublic 
information that the average investor has no 
-hope of obtaining through his own cbligence. 
[FN6] - 


FNS. See Tr. of Oral Arg. 9 (Government concéding 


that, "just as in [Carpenter vy. United States, 484 - 
U.S. 19, 108 S.Ct. 316; 98.E.Ed.2d 275 (1987) ], if 
[the’ defendant] had gone to the Wall Street Journal’ 


and ‘said, look, you know, you’re not paying mé 


very much. I'd like to make a little bit more money _ 


by buying stock, the stocks that are going to appear 
in my Heard on the Street column, and: the: Wall 


‘Street Journal said, that’s: fine, there would have 


been no deception of the Wall Street Journal”). © 


FN6. That the dishonesty aspect of misappropriation 
might be eliminated via disclosure or authorization is 
wholly, besides the point. . The dishonesty in 
misappropriation is in the relationship between the 
fiduciary.-and the principal, not in any relationship 
between ‘the misapptopriator and the market: ‘No 


market. transaction. is made more or less honest by. - 
disclosure to a third-party principal, rather than to < 
the market.as.a whole. As far as the market is 
concerned, a trade. based on confidential information 


is no more “honest” bécause-some third party may 
know of it so Jong as those oir the other side of the 
trade remain in the uk ‘ - 


The - : viaiontye. ‘statement aie a 


"misappropriator who ‘trades on ‘the basis of: 


material,- nonpublic: information, in short; 


gains --his... advantageous ‘-market position =! 
through ‘deception; he. deceives: the: source of 


the. information..and simultaneously harms. 
members of the investing public,” ante, at 
2209 (emphasis added), thus focuses on the 
wrong point. .Even if it is true that trading on: 
nonpublic. information hurts the public, it is 
*2226 true whether or not ‘there is ‘any 


deception of..the source of the information. . 


‘-{FN7] Moreover, as we. have repeatedly held, 


use of nonpublic information to trade is not ~ 
itself a violation of § 1b). E.g., Chiarella, . : 
445 U.S., at 232-233, 100 S.Ct.,.at 1116-1117.) - 


Rather, it is the use of fraud ": 
with” a securities transaction ‘that. is 


forbidden. Where the relevant element of: 


FOR EDUCATIONAL USE ONLY 


in. connection ~ 


Page 29 


fraud has no impact on the integrity of the. 


subsequent transactions as. distinct from. the 
nonfraudulent element of using nonpublic 
information, one can reasonably question 
whether the fraud was used in connection with 
a securities transaction. And one can likewise 


question. whether removing that aspect of . 


fraud, though perhaps laudable, has anything. 


to do with the confidence or integrity of the | 7 


market. 


FN7. The majority’s statement, by arguing ‘that 
market advantage is gained “through” deception, 
unfortinately seems “to embrace an error in logic: 


Conflating © causation’ and cojrelation. That ‘the | 
misappropriator may both deceive the source and 


“simulianeously” hurt the public no more shows a 
causal “connection” between the two than the ‘fact: 
that the sun’ both gives some people a tan and 
simultaneously” nourishes plants demonstrates that 
melanin production ‘i in humans causés plants to grow. 
In this case, the only ‘element common to the 
deception and the harm is that ‘both are thé result of 


the same antecedent cause—namely, using non-public | 
information. But such use, even for securities _ 
tradiig, -is not illegal, and the consequential © 


deception of the source follows an entirely divergent” 
branch of causation than does thé harm to the public. 
The trader thus “gains his ‘advantageous market 
position through * the use of nonpublic information, 
whether or not deception i is “jrivolved; the deception 
has no ‘effect on- the existence or ‘extent of his 
advantage. ; ; 


The absence ‘of «a: _poherbit- and coinkistcak 
misappropriation theory and, by necessary ~ 
implication, a coherent and” ‘consistent a 


application of the statutory “use ‘or ‘employ, in 


connection with" language, is” “particularly. ; 
problematic i in the context of this case.- The. 
Government claims a remarkable breadth to | 
the delegation of authority i in'§ 10(b), arguing a 
that "the very aim of this section was to pick” 
-up unforesééen, cunning, deceptive devices that 
people might cleverly use in ‘the™ securities. ie 
markets.” Tr. of Oral Arg. 7. As the Court 


aptly queried, "[tJhat’s rather’ ‘unusual,’ for a 
criminal statute to -be that open-ended, isn’t 


it?” Ibid. Unusual indeed. Putting aside the 


dubious validity of an open-ended delegation 
to an independent agency to go forth and 
create regulations criminalizing "fraud," in 
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this case we do not even have a formal 
regulation embodying the agency’s 
misappropriation theory. Certainly Rule 10b- 
5 cannot be said to embody the theory- 
although it deviates from the statutory 
language by the addition of the words "any 
person,” it merely repeats, unchanged, § 
10(b)’s "in connection with” language. Given 
that the validity of the misappropriation 
theory turns on the construction of that 
language in § 10(b), the regulatory language 
is singularly uninformative. [FN8] 


_ FN8. That the Commission may purport to be 
interpreting its own rule, rather than the statute, 
cannot provide it any greater leeway where the Rule 
merely repeats ‘verbatim the _Statutory language on 
which the entire question hinges. Furthermore, as 
even the majority recognizes, Rule 10b-5 may not 
reach beyond the. scope of § 100), ante, at 2207, 
and thus. the Commission i is obligated to explain how 


its theory fits: within its, interpretation of § 10(b) even. 


if it purports to be interpreting its own derivative 
Tule. 


Because we have no ‘Yegulation squarely 


setting forth some version... of .._ the.. 
misappropriation theory as the Commission’s 


interpretation of the statutory language,. we 
are left with little more than the 
Commission’s . litigating . position. or the 
majority’: 's completely novel theory that is not 
even acknowledged, much less adopted, by the 
Commission. As we have noted before, such 
_ positions are not entitled to deference and, at 


-most, get such weight-as their “persuasiveness 


warrants, . Metropolitan Stevedore Co...v. 


Rambo, 521 U.S. —, —,,.-~-, m 10, 117.8.Ct. . 


1953, 1968, . 1964, ‘n. 10, 138 L.Ed2d. 327 


997). Yet-¥ find-wholly. unpersuasive.a > 


litigating position by, the Commission that,, at 


best, embodies an inconsistent and incoherent” 
interpretation ‘of the relevant. statutory 
language and that ‘does not provide any. 


predictable guidance as to. what behavior 


contravenes the statute. That position is no. 


better than an ad hoc interpretation of 
statutory ‘language and: in my view. can 
provide no basis for sie Se 


H 
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I am also of the view that O’Hagan’s 
conviction for violating Rule 14e-2{a) cannot 
*2227 stand. Section 14(e) of the Exchange 
Act provides, in relevant part: 

"It shall be unlawful for any person ... to. 
engage in any fraudulent, deceptive, or 
manipulative acts or practices, in connection: 
with any tender offer... The Commission 
shall, for the purposes of this. subsection, by 
rules and regulations define, and prescribe 
means reasonably designed. to prevent, such 
acts and practices as are fraudulent; 
deceptive, or manipulative.” 15 U.S.C. § 
78n(e). - 
Pursuant. to..the rulemaking. — authority 
conferred by:.this. section, the Commission has 
promulgated Rule 14e-3(a), which provides, in 
relevant part: 

"(a) If any person has taken: a substantial step 
or steps to commence, or has commenced, a 
tender offer (the “offering person"), it shall 
constitute a fraudulent, deceptive, or 
manipulative act or practice within the 
meaning of § 14(e) ‘of. the. [Securities 
Exchange).Act for any other person who is-in: 
possession of material information relating to 


. such tender. offer .which-information he knows — 


or has reason to know is nonpublic and which. 
he knows or has reason to know has. been 
acquired directly or indirectly from: 

"(1) The offering person, ... -< 

"(2) The issuer of the securities: sought or to 
be sought by such tender. offer, or "(3). [Any 
person acting on behalf of the offering person 
or such. issuer], .to.-purchase or. sell:[any. such. 
securities or various“instruments related to: 
such. securities], unless within a reasonable 
time _prior..to.-any purchase or sale. stich 
information. and its. source are publicly. - 
“disclosed by press release or otherwise.” 17. 
CFR § 240.14e-3(a) (1996). . 

As the majority. pclae iedaes Rule 14e-3(a) 
prohibits a broad range of behavior regardless. 


of whether such behavior is fraudulent under © — 


our precedents. See ante, at 2215 (rule applies - 


” *without regard to whether the trader owesa =~ 


pre-existing fiduciary duty to respect the 
confidentiality of the information’ ") (quoting. 
United States v. Chestman, 947 F.2d 551, 557 
(C.A.2 1991).(en banc), cert. denied, 503 U.S. . 


- 1004,.112 S.Ct. 1759, 118 L.Ed.2d 422 a) 


(emphasis omitted). 
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The Commission offers two grounds in 
defense of Rule 14e-3(a). First, it argues that 
§ 14(e) delegates to the Commission the 
authority to "define” fraud differently than 


that concept has been defined by this Court, . 


and that Rule 14e-3(a) is a valid exercise of 
that "defining" power.: Second,.it argues that 
§ -14(e) authorizes. the Commission - to 


"prescribe means reasonably designed to | 


prevent" fraudulent acts, and that Rule 14e- 


3a) is a prophylactic rule that may prohibit: - 


nonfraudulent acts as a means of preventing 
fraudulent acts that. are: difficult to: inure or 
prove. 


The . majority declines to. reach the - 


Commission’s . first justification, instead 
sustaining Rule 14e-3(a) on'the ground that | 
"under § 14(e), the Commission may prohibit 
acts, not themselves fraudulent under the 
common. law or § 10(b), if the prohibition is 
reasonably designed:to prevent ... acts and 
practices [that] are fraudulent.’.”. Ante, at 
2217.(quoting 15 U.S.C..§ 78n(e)). 


According tothe majority, prohibiting trading 


on nonpublic information is necessary to 
‘prevent such - supposedly hard-to-prove 


fraudulent. acts. and.-practices .as trading on. - 
’ information obtained from the buyer in breach . 
of a: fiduciary .duty, ante, at. 2218-2219, and - 
possibly:. "warehousing," whereby the ‘buyer . 
tips allies:prior to announcing the tender offer’ . 


and encourages. them. to .piirchase the target 
Popady S stock, a at 2217, n. a ENS 


FNS. Although . the” major ees open the 


possibility. that Rule 14e-3(a). may. be justified asa 


means of preyenting “warehousing,” it does not rely 


on that justification tosupport its conclusion ‘in this. -. - 
case... Suffice: ,it to. say-that.the.Commission itself... 


concedes that warehousing does.not involve fraud as 
defined by our. cases, see. Reply Brief for United 


States 17, and. thus preventing warehousing. cannot. 


sérve.to: Justify Rule eA 


I find neater OF the | Commiadower 7 


justifications for. Rule. ‘14e-3(a) acceptable in: 


misappropriation - cases... With regard to the . 


Commission’s claim of authority to redefine 


the concept of fraud, I agree. with the Eighth . 


Circuit that the Commission. misreads the 
relevant provision of§ 14(e):. 
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*2228 "Simply put, the enabling provision of - 
§ 14(e) permits the SEC to identify and 
regulate those ’acts and practices’ which fall 
within the § 14(e) legal definition of 
*fraudulent,’ but it does not grant the SEC a 
license to redefine the term.” 92 F.3d, at 624. - 
This conclusion follows easily..from our 
similar statement in Schreiber v. Burlington. 
Northern, Inc., 472 U.S. 1, 11, .n:.11, 105 S.Ct. 
2458, 2464, 86. L.Ed.2d 1 (1985), that § 14(e).. 
gives the "Commission. latitude to regulate 
nondeceptive activities as a ’reasonably . 
designed’ means of preventing manipulative. 
acts, without. suggesting any change in the 
meaning of the term manipulative’ itself." 


‘Insofar as the Rule 14e-3(a) purports: to 
“define” acts and practices that "are | 
fraudulent,” it must: be measured against our: - 
precedents. interpreting the. scope of fraud. 
The majority concedes, however, that Rule 


14e-(a) dees not prohibit merely trading in _. 


connection with fraudulent: nondisclosure, but 
rather it prohibits trading in connection with 
any nondisclosure, regardless of the presence. 


of a pre-existing duty to disclose. Ante, at. . 
2215. The Rule thus exceeds the scope of the .~ 


Commission’s authority to define such acts ~ 
and practices. as "are fraudulent.” [FN10] © 


AT eu. ge Ba 


FNI1O. Even were § 14(e)’s. defining authority subject. 
to the. construction given. it by the Commission, there |. 


are...strong: constitutional. reasons. for not. so... .. 
construing it. A- law: that simply stated "it shall be -.: 
i unlawful to do ” X’, hgwever 'X’ shall-be defined by. - 


an independent agency,” would seem to offer no. 
"intelligible principle” to guide the. agency's .- 


discretion and would thus faise. very. serious... 


delegation concerns; even under..our- current 
jurisprudence, J.W. Hampton, Jr., & Co. v. United. .. 
States, 276 U.S. 394, 409, 48 S.Ct 348, 352, 72 
L.Ed. 624 (1928). See-also Field v. Clark, 143 U.S... 
649, 693-694, 12 S.Ct. 495, 504-505,.36 L.Ed..294... 
(1892) (distinguishing between making the law by. - 
determining what it shall be, and executing the law - 


-by determining facts on which - ‘the law’s operation Ba 4 
depends). The Commission’s interpretation of. § 


14(e) would convert it into precisely the type of law. . 
just described. Thus, even if that were. a plausible’ 
interpretation, our usual practice is to avoid . 


umnecessary interpretations of statutory language that... 


call the constitutionality of the statute. into. further - 
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serious doubt. 


Turning to the Commission’s second . 


justification for Rule 14e-3(a),. although I can 
agree. with the majority. that § 14(e) authorizes 


the Commission to prohibit non-fraudulent . 


acts aS a means reasonably designed to 
prevent fraudulent ones, I cannot agree that 
Rule 14e-3(a) satisfies this standard. As an 
initial matter, the Rule, on its face, does not 
purport to be an exercise of the Commission’s 
prophylactic power, but rather a redefinition 
of what "constitute[s} a fraudulent, deceptive, 
or manipulative act or practice within the 
meaning of § i4(e).”. That Rule 14e-3(a) could 
have been "conceived and defended, 
alternatively, as definitional or preventive,” 
ante,. at 2218, n. 19, misses the point. We 
evaluate regulations not based. on the myriad 
of explanations that could have been given by 
the relevant agency, but on those explanations 
and justifications that were, in fact, given. 
See State Farm, 463.U.S., at 43, 50, 103 S.Ct., 
at 2866; 2870. . Rule 146-3(a) may: not ‘be 
“[slensibly read” as.an exertise of “preventive” 


- authority, ante, at.2218, n. 19; it-can-only be — 


differently so read, contrary to its own terms. 


Having already concladed that the 
Commission lacks the power to redefine fraud, 
the regulation: cannot: be sustained on its own 
reasoning. This would seem a complete 
answer to whether: the Rule is valid because, 
while. we might give deference to- thé 
-.Commission’s regulatory ‘constructions of §: 


14(e), the reasoning used by the regulation © 
itself is in this-instance contrary to law and ~ 


we need give no deférence to the Commission’s 
-post, hoc litigating: srekibea hous: not reflected 
in the regulation: 


. Even on ‘its own ‘art the Commission’s 
prophylactic justification fails. In order to be 
a valid prophylactic regulation, Rule 14e-3(a) 
must be reasonably designed not merely to 
prevent any fraud, tutto prevent persons from 
engaging in -"frandulent, deceptive, . or 
manipulative acts or practices, in connection 
with any tender offer." 15 U.S.C. § 78n(e) 
{emphasis added). Insofar as Rule 14e-3(4) is 
designed to prevent the type of 
misappropriation at issue in. this case, such’ 
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acts are not legitimate objects of prevention 

because the Commission’s misappropriation 

theory does not represent a coherent: 
interpretation of the statutory "in connection 

with” requirement, *2229 as explained in Part 

I, supra. Even assuming that a person 

misappropriating information from the bidder : 
commits fraud on the bidder, the Commission 

has provided no coherent or consistent 

explanation as to why such fraud is "in. 
connection with" a tender offer, and thus the 

Commission may not seek to prevent 

indirectly conduct which it could not, under its 

current theory, prohibit directly. [FN11) 


FN11. I note that Rule ~14e-3(a) also applies to 
persons trading upon information obtained: from an © 
insider of the target company. - Insofar as the Rule © 
seeks to prevent behavior that would be fraudulent 
under the "classical theory” of insider trading, this 
aspect ‘of my. analysis would not apply: As the 
majority notes, however, the Government “could not 
have prosecuted O’Hagan under the classical. . 
theory,” ante, at 2208, n. 5, hence’ this proviso has - 
no cae to.the present case. ef 


; Finally, even ‘farther ~assuming that ‘the 


Commission’s misappropriation: theory. is: a° 


valid basis for direct liability, I fail to seehow.. 


Rule. 14e-3(a)’s elimination of the requirement” © 
of a breach: of fiduciary duty is “reasonably © 
designed”. to prevent the underlying. - 
“fraudulent” acts. © The ‘majority’s primary ‘S 
argument on this score is.that'in many-cases " 


’a -breach.. of duty is likely--but difficult to ++. 


prove.’ " Ante, at 2218 (quoting Reply Brief 
for United States 16). Although the majority’s. 
hypothetical difficulties involved in‘a: tipper- 


-atippee situation might-have some nierit in‘the 


context of "classical" insider: trading, there is 
no reason to suspect similar difficulties im’ 
“misappropriation” cases, In such cases, Rule: 
14e-3(a) requires.the Commission to prove that: 


‘the defendant "knows or has reason.to know" 
that the nonpublic information upon which ~ 


trading occurred came from the bidder or an 
agent of the bidder. Once the source of the 
information has been identified, it should be. a 
simple task to obtain proof of any breach of ~ 
duty. After all, it'is the-bidder itself that was — 
defrauded in misappropriation cases, and = 
there is no reason to suspect that the victim of “ 
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the fraud would be reluctant to provide . 


evidence against the perpetrator of the fraud. 
{FN12] There being no particular difficulties 


in ‘proving a breach of duty in ‘such. 


circumstances, a rule removing the 
requirement of such a breach cannot be said to 
be "reasonably designed" to prevent 
underlying violations of the misappropriation 
theory. 


FN12. Even where the information i is obtained from 
an agent of the bidder, and the tippee claims not to 
have known that ‘the tipper violated a duty, there is 


still no justification for Rule 14e-3(a). First, in such 
circumstances the Upper himself would ‘have ‘violated’ 
his fiduciary duty and’ would be liable under ‘the 


misappropriation theory, assuming’ that theory’ ‘were 
valid. Facing sich liability, there is no reason to 
suspect that the tipper would gratuitously protect the 


tippee. And if-the tipper accurately testifies that the 


tippee was (falsély) told that thé information was 
passed: on without violating the tipper’s own duties, 


one ‘Can: question whether the tippee has in fact done _ 


anything illegal, evén winder the Commission’s 


misappropriation theory. Given that the fraudulent. 


breach of fiduciary duty would have been complete 
at the moment of the tip, the subsequent trading on 
. that information by the tippee might well. fail even 
-the Commission’s own construction of the "in 
connection with" requirement. See supra, at 2222- 
' 2224. Thus, even if the tipper might, in some 
circumstances, be inclined to protect the.tippee, see 
ante, at 2218- 2219, n. 20, it is doubtful that the 
tppee would have violated the misappropriation 
.theory in any event, and thus preventing such 
nonviolations cannot justify Rule 14e-3(a). Second,. 
even were this scenario a legitimate concern, it 
would at most justify eliminating the requirement that 
the tppee *know” about the breach of duty. It 
would not explain Rule 14e-3(a)’s elimination of the 
requirement that there be such a breach. 


- What Rule 14e-3(a) was in fact "designed" to 

do can be seen from the remainder of the 
majority’s discussion of the Rule. Quoting at 
length from the Commission’s explanation of 


the Rule in the Federal Register, the majority 


notes the Commission’s concern with." ’unfair 
disparities in market information and market 
disruption.” " Ante, at 2218 (quoting 45 
Fed.Reg. 60412 (1980). In the Commission’s 
further explanation of Rule 14e-3(a)’s purpose- 
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- continuing the paragraph partially quoted by 
the majority-an example of the problem to be 


addressed is the so-called "stampede effect” | 
based on leaks and rumors that may result . 
from trading on. material, nonpublic 
information. 45 FedReg. 60413. The .. 
majority also notes (but does not rely. on) the. 
Government’s contention that it would not be _ 
able to prohibit the supposedly problematic : 


practice of "warehousing” a bidder 


intentionally, tipping allies to buy stock in. 
advance of a bid announcement-if . a *2230 | i 
breach of fiduciary duty were. required. Ante, .... 
at 2217, n. 17 (citing Reply Brief for United... : 
States 17). Given these policy concerns, the. - 
majority notes. with seeming approval the . 
Commission’s justification of Rule 14e-3(a) ” as 


a means necessary and proper to assure the 


efficacy of Williams Act protections," Ante, at. 


2218. 


Although this réasoning no doubt accurately 


reflects the Commission’s purposes in 


adopting Rule 14e-3(a), it does little to support 
the validity of that Rule as ‘a means designed 


to prevent such behavior: None of the above- . 
described acts involve’ ‘breaches of. fiduciary . 


duties, hence % a Rule designed to prevent them 


does not satisfy § 14(e)’s requirement that the . = 
Commission’s Rules promulgated under that © 


section be "reasonably designed: to “prevent” 


acts and” practices that "are fraudulent, ae 
deceptive, or manipulative." “As the: rhajority a 
itself: recognizes, there is tio” "general duty _ 
“between alll participants ‘in ~ market 
transactions to forgo actions - “based on 


material, nonpublic information,’ " arid such 


duty only ” "arises from a specific relationship “* . 
between two parties.’ nae ‘Ante, at 2212 (quoting eas 
Chiarella, 445 US., | at’ 233, 100 S.Ct., “at™ > 


1117). Unfair disparities in “market 


information, and the potential “st pede - 


effect” of leaks, do not necessarily inv 


breach of any ‘duty to anyone, and thus are not | 
proper objects for regulation in the’ name ‘of — 
“fraud” “under § 14(e): Likewise (as the. “ 
Government concedes, Reply Briéf for United © 
States 17), "warehousing" is not fraudulent" 
given that the © “tippees * are using the- 


information with the express knowledge and 


approval of the source of the ‘information. . 
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violation of a duty to disclose- under such 
circumstances. Cf. ante, at 2208-2209 (noting 
Government’s concession that use of bidder’s 
information with bidder’s knowledge is not 
fraudulent under misappropriation theory). © 


While enhancing the overall efficacy of the 


Williams Act may be a reasonable goal, it is - 


not one that may be pursued through’ § 14€), 
which limits its grant of rulemaking authority 


to the prevention of fraud, deceit, and. 
manipulation. As we have held in the context 


of § 10(b), “not every instance of financial 
' unfairness constitutes fraudulent activity.” 

Chiarella, 445 U.S., at 232, 100 S.Ct., at 1116- 
1117: Because, in the context of 


misappropriation cases, Rule 14¢-3(a) is not a 


means "reasonably designed” to prevent 
persons from engaging in fraud "in connection 
with” a tender offer, it exceeds the 
Commission’s authority under § 14(e), and 
respondent’s conviction for violation of that 
Rule cannot be sustained. 


m 


With —— to respondetit’s convictions. on 
the mail-fraud counts, my view is that it may 
be sustained regardless of whether respondent 
may be ‘convicted of the securities fraud 
counts. _ Although the issue is highly fact- 
bound, and not independently worthy of 
plenary consideration by. this Court, we have 


nonetheless accepted the issue for review, and 


therefore I will endeavor to resolve it. 


As T read the ‘Sealers’ it does not | 
materially. differ from the indictment. in. 
Carpenter. y. United States, 484 US. 19, 108 . 
“§.Ch ‘316, 98 LE 275 (1987). “There, the 


Court ‘was unanimous in, upholding the mail- 


fraud conviction, id., at 28, 108 S.Ct., at 321- 


322, despite being evenly divided on the 


securities fraud counts, id., at 24, 108.S.Ct, at - 


319-320.. I do not think the ‘wording of the 


indictment in the current case requires a. 
finding of securities fraud in order to find mail | 


fraud. — Certainly the jary instructions do not 
make the mail-fraud count dependent on the 


securities fraud counts. Rather, . the counts - 


were simply predicated on the same factual 


basis, and just because those facts are legally 
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insufficient to constitute securities fraud does 
not make them legally insufficient . to 


constitute mail fraud. [FN13] I therefore. . 
concur in the judgment *2231 of the Court as . 


it relates to respondent’s mail-fraud 


convictions. 


FN13. While the majority may find it strange that the 
“mail ‘fraud net” is broader reaching than the 
securities fraud net, ante,- at 2220, n. 25, any such 
supposed strangeness—and the resulting allocation of 
prosecutorial responsibility between the Commission 
and the various. ‘United States . Attomeys~is ‘no 
business of. this, Court, and can be. adequately 
addressed by Congress if it too. perceives a problem 
regarding | jurisdictional . boundaries among the 
Nation’s prosecutors. That the majority believes 
that, upon shifting from securities fraud to mail fraud 
prosecutions, the "practical consequences for. 
individual defendants might not be large,” ibid:, both 
undermines the supposed policy justifications for 
today’s decision and makes. more baffling the. 

. Mnajority’s willingness to go to such. great lengths to 
save the Commission from itself. : 


END OF DOCUMENT _ 
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Appeal from the United States District Court 
’ for the Central District of California Harry L. 


Hupp, District Judge, ‘Presiding. D.C. No. CR- 


96- 00517-HLH. 


Before: O'SCANNLAIN;: ~'TROTT; and 7 


FERNANDEZ, Circuit Sudges. 
O'SCANNLAIN, Circuit duidge: 


*1 In this ‘appeal from an “insider securities 


trading” ‘conviction, we must decide diffi cult’ 
evidentiary issues “involving. ‘an’ “WMegal™ 
interception of voicemail, as well as whether — 


internal corporate earnings projections may 
constitute “material” inside information and 
whether conviction requires proof of actual use 
of. that inside information... 


PDA Engineering, Inc. CPDA) was, in 1993, 


a software design firm with headquarters in 
Orange’ County, California. Shares in PDA 


were publicly traded on ‘the National 


Association of Securities. Déalers. Exchange 
(commonly referred to as "NASDAQ"). 


Richard Smith served as PDA’s Vice President 
for North American Sales and worked in 
PDA’s Nashville, Tennessee, office. By early 
1993, after nearly three years with PDA, 
Smith had accumulated 51,445 shares of PDA. 
stock. 


In a series. of transactions between June 10 
and June 18, 1993, Smith liquidated his entire 
position in PDA. In addition to selling his own 


shares, Smith "sold short” [FN1] 25,000 shares — 


on July 8, and another 10,000 shares on July 
20. Smith’s parents also sold and sold short a 
total of 12,000 shares. 


Amidst this flurry of sales activity, on — 
19, Smith telephoned Angela Bravo de Rueda 
("Bravo"), an employee in the Los Angeles 


office of PDA, and left her the following 


voicemail message: © 


Hi, Angie, Rich.... I talked to Tom last night — 


after I left you some messages and he and — 
Lou discovered that there was about: a million 
and a half’ dolléy mistake in. the’ budget, so 
now we’re back at ground zero arid we’ve ‘got 
to scramble for the next few days. Anyway, 
finally I sold all my stock off on Friday and: 
I'm going to short the stock‘ because I know 
its going to go down a couple of points here in. 
the next week as’ soon as’ ‘Low releases: the. 
information about next year’ s earnings. Pm 


more concerned “about this year’s earnings a 


actually. (FN ay 


Unbeknownst “to © either: Smith or Brive,” 


another Los Angeles-based PDA employee, 


Linda ‘Alexander-Gore © ("Gore"), guessed’ * 


correctly” ‘Bravo’s ~voicemail ‘password and ~ 
accessed’ Bravo’s mailbox. When. Gore — 


encountered: Smith’s message, ‘she forwarded | 
it to her own mailbox. In order to retrievé ‘it; 
she then called her own voicemail from her 
home telephone, played the miessage, | and 
recorded it with a handheld “audiotape 


recorder. [FN3] After recording the message, — 


Gore approached a co-worker, Robert Phillips’ 
("Phillips"). She informed him of the general: 
nature of the communication and, poyidet 
him wane a copy of the recording. 


Phillips listened to the message ‘and 
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‘telephoned the United States Attorney’s Office 
for the Central District of California, where he 
spoke to Assistant United States Attorney 
Bart Williams ("Williams"). Phillips told 
Williams that he believed he had information, 
in the form of an audiotape, that indicated 
possible criminal activity. He played the tape 
for Williams approximately four times and 
attempted to answer several questions about 
the contents of the recording. He informed 


Williams that he believed that the speaker on 


the tape was Smith and that the references in 
the message to "Tom" and "Lou" were 
probably to Tom Curry and Lou Delmonico, 
both corporate officers at PDA. Phillips offered 
‘to send Williams a copy of the tape itself, but 
Williams declined. Phillips never spoke to 
Williams again. 


*2 Williams referred the matter to Special 


Agent Maura Kelly ("Kelly") of the Federal — 


Bureau of Investigation ("FBI"). Kelly 
contacted the Pacific Regional Office of the 
Securities and Exchange Commission ("SEC") 


_ and relayed ‘to a staff. attorney that.an... 


"anonymous informant had. told [Williams] 


about insider .trading. in the stock of a’ 


company called PDA Engineering by a person 
named Richard Smith.and that the anonymous 
informant -had a tape of a conversation 
involving an individual -purporting to be 


Smith, discussing insider trading.” In| 


November 1993, the SEC issued a formal 
order of: investigation against Smith. Over the 


..course of the ensuing eight. months, the SEC 
obtained: documentary: evidence from various... 
sources. and..deposed a number of witnesses. - 


Sometime during the seventh month. of its 
eight-month. investigation. (in July 1994), the 
- SEC obtained via administrative subpoena ‘an 

audiotape copy of ‘the ‘recorded. voicemail 
message. . ; 


In September 1994, the. SEC referred the 
matter back to the United ‘States. Attorney i in 


Los Angeles for possible criminal prosecution. ’. 


Throughout the next. eighteen months, the 
United States Attorney’s Office and the FBI 
conducted . substantial additional 
investigation, during which they. interviewed 
fifteen individuals and subpoenaed sixteen 
additional boxes of documents. 
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Smith was indicted on eleven counts of 
insider trading in violation of § 10(b) of the 
Securities Exchange Act of 1934, 15 U.S.C. § 
78), and SEC Rule 10b-5, 17 CFR. § 
240.10b-5, and on one count of obstruction of 
justice in violation of 18 U.S.C. § 1505. Smith 
moved to suppress the evidence supporting the 
eleven insider trading counts and to dismiss 
the indictment as a whole, including the 
obstruction-of-justice count. After an extensive 
hearing, the district court suppressed the 
voicemail message itself, but refused to 
exclude the remainder of the government’s 
evidence, concluding that it was not "derived 
from” the initial illegal recording. Although 


the court granted Smith’s motion to dismiss ~ 
the obstruction count, [FN4] it denied his . 


motion to dismiss with respect to the insider 
trading counts. 


After a week-long trial, a jury eeurnsd guilty 
verdicts on all eleven insider trading counts. 
Smith filed a motion for judgment of acquittal 


or, in the alternative, for a new.trial. The 


district court denied the motion, and Smith 


appealed. 


Smith’s contentions on spies! are 2 essentially - 


these: (1) that the government’s evidence. of 
insider trading was "derived from” an ‘Wegal 


wiretap and, therefore, should -have been |. 
excluded pursuant to 18 U.S.C. § 2515; (2) that. 


the information he possessed was forward- 


looking, or “soft,” information, and hence was. .- 
not "material" within. the meaning of Rule’. 
10b-5; and (3). that the district. court | 


erroneously instructed the jury .: 


convict Smith based. upon his mere poséaon, 


as opposed to his use, of inside information. . 


Prior to trial, the district court suppressed the 


tape of the voicemail message because it . 


concluded that the tape had been illegally 
“intercepted” within the meaning of 18 U.S.C. 


§ 2515. The court refused, however, to exclude. 


the remainder of the government’s evidence. 


Smith contends on appeal that all evidence . 
produced by the governmient at trial: should a 
have been suppressed because it-was “derived . 
from” an illegal wiretap in violation of § 2515. 
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The government counters on two fronts. In 
addition to its argument that the district court 
correctly rejected Smith’s "derived from” 
argument, see infra Part ILB, the government 
maintains (as .an alternative basis for 
affirmance [FN5) that the-district court erred 


in concluding that § 2515 governs this case in’ 


the first place. The government contends that 


a separate section of Title 18-- § 2701--applies - 


to situations like the one presented here and 
thus controls - the « evidentiary ‘question. 
Because the ~ government’s alternative 
argument presents a ueenold aaa we 
address it first. is 


A 


*3 When the Fifth Circuit obuecved that the 


Wiretap Act "is famous (if not infamous) for its 
lack of clarity,” Steve Jackson Games, Inc: v. 


United States Secret Service, 36 F.3d'457, 462 - 
(5th. Cir.1994), it might have put the matter . 
too mildly. Indeed, the intersection of the> 
Wiretap. Act (18 U.S.C. §§ 2510-2520) and the 


Stored .Communications Act (18 U.S.C... 8§. 
2701-2710) is a complex, often convoluted, 
. area.of the law. This case turns, at least in 


part, .on issues at the very- heart of that 


intersection. : 


Smith insists that the Wiretap: Act controls. 
The:. district court agreed. Section 2515 - 


provides, in. relevant: part, that::"[wJhenever 
any - wire i 


sea runication .'‘ has -. been =. ° 
intercepted, no: part of the contents of such. 
communication .and..no ‘evidence derived . 
therefrom maybe received .in evidence’in any. - 
trial.” :-18.. U.S.C. .§ 2515 (emphasis. ‘added).: -- 


Section: 25100) defines:” wire cor%nmunication" 


as "any aural transfér made in:whole or in -- 


part. through the use: of facilities: for the. 


transmission of communications by ‘the aid of °.. - 


wire, cable, or.other like connection" and’ 
expressly includes within its: scope “any 
electronic storage of such communication.” 18 


US.C: § 25101) (emphasis: added). [FN6]. ; 
Section +2510(4) defines. "intercept" as "the - 


aural or ee eaetign of ‘the contents of 
any wire :.. communication through the use of 
any electronic, mechanical, or other device.” 


18 USC, $2510). cite 


FOR EDUCATIONAL USE ONLY 


Page 3 


In view of the rather broad definitions 
supplied in § 2510, Smith argues, the 
voicemail message Gore retrieved from 
Bravo’s mailbox seems rather plainly to fit 
within the Janguage of the exclusionary, 
provision of § 2515. For starters, the message. 
itself, which Smith left in the’ voicemail 
system via telephone, was” a "wire 
communication"; it was an’ "aural transfer,” 


made using a wire facility (the telephone line); 
and was subsequently "electroniclally) stor ; 


{ed]” within the voicemail system:In addition, 


Gore’s act of recording the message with a: 
“device” | 


handheld audiotape-recording ~ 


constituted an "aural or other acquisition” ~ 


[FN7]-and, hence, an "interception”--of the‘ 
message. It is clear, Smith insists, that § 2515 ~ 
applies. The government’s’ response: Not “80 


fast. 


Section 2701, which is part of the Stored 
Communications Act, provides for the 
criminal punishment of anyone who 
"intentionally accesses without authorization 
a facility through which an electronic 
communication service is provided. oe is 


thereby obtains ... access ‘to” a wire 
communication: while it-is in- storage’in such i 
system." 18 U.S:C. 8: ‘2701. There’ is- no doubt - 
that the voicemail: message’ ‘at issue is'a'"wire-} > 
communication.” [FN8} We have also’ already | - 


a 


observed that the messagé was in -"“stdrage”> 


within PDA’s voicemail ‘system: When Gore 


used -Bravo’s.’ password to didl““into’ the 


voicemail system, “and ‘then: rettieved ‘and 


recorded Smith’s message,’ the : goverment " 


argues, she violated § 2701’s prohibition’on® 
"accessling]” stored - wired communications. 
Consequently, -the**government argues, the — 


voicemail mAenne fits within § 2701. 


*4 The fact that $: 2701, as well as: § 2515, : - 
appears to apply to the voicemail message is 


significant, the government. argues, beca me 7 


unlike «the Wiretap ~ Act, ° the 


see 18 USC:. § 2707, and criminal 


punishment, see 18 U.S.C.: § 27010), but 
Stored. - 
rules -out’ 


nothing -more.: Indeed, the 
Communications Act expressly 


exclusion as a remedy; § 2708, entitled 
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Communications “Act-.does not provide an_ 
exclusion remedy. It allows for civil damages, 


--- F.3d ---- 
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"Exclusivity of Remedies," states specifically 
that § 2707’s civil cause of action and § 
2701(b)’s criminal penalties "are the only 
judicial remedies and sanctions for violations 
of" the Stored Communications Act. 18 U.S.C. 
§ 2708 (emphasis added). Therein lies the rub. 
If the. voicemail message at issue is subject to 
the strictures of the Stored Communications 
Act, then suppression is not an available 
remedy. If, however, it is. subject to the 
Wiretap Act, then suppression is quite 
explicitly available.. In: other words, with 
respect to this case, the Wiretap Act. and the 
Stored Communications. Act appear, on their 
faces, to be mutually exclusive statutes (with 
mutually exclusive remedial . schemes). 
Unfortunately, at least at first glance, 
Congress seems to have defied the laws of 
semantics and managed to make the voicemail 
message here at issue See subject 
to both. LFN9}. 


oe 


In. an effort to ‘alleviate the- apparent. textual: 


tension, the government endeavors to take the 
‘voicemail--message-at issue outside the scope 
of § 2515 by narrowly interpreting. the word 


intercep! "Citing a handful of decisions—. 


most prominently United. States v. Turk, 526 
F.2d 654. (th Cir, 1976)-the: government 
insists that. the term "interceptlion]" in § 2515 
necessarily connotes contemporaneity; that is, 
it "meanf{s) listening to a conversation as it-is 


-.. taking. place.". In-Turk, the Fifth. Circuit held: - . 
' that the.word “intercept” does not-include "the . 


replaying ‘of ..a  previously., -recorded 
conversation.” Turk, 526 F.2d at-658. Rather, 


it "require[s} Participation by the. one charged . 


with an interception’ in the contemporaneous. 
acquisition of the communication through the 


use of the device.” Id. Consequently, according: 


to the government, . there exists a fairly 
distinct division of regulatory labor, with the 


Wiretap Act governing the retrieval of wire 


communications while in progress and the 
Stored Communications Act governing the 


retrieval of wire communications while in. 


storage. [FN10] This case, the government 


maintains, is within the latter category, not - 


the former. 
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The government’s explanation encounters 
problems, however. Most _ significantly, 


although the government’s proposed definition 


of “intercept” might comport with the term’s 
ordinary meaning--"to take, seize or stop by 
the way. or before arrival at the destined 
place,” see, e.g., Webster’s Third New 


International Dictionary 1176 (1986) - 


(emphasis added)--in this case, ordinary 
meaning does not control. When, as here, the 
meaning of a word is clearly explained in a 
statute, courts are not at liberty to look 
beyond the statutory definition. See Colautti 
y. Franklin, 439 U.S. 379, 393, 99 S.Ct. 675, 
58 L.Ed.2d 596 (1979) ("As a rule, ‘al 
definition which declares what a term 
"means" ... excludes any meaning that is not 


stated.’ " (quoting 2A C. Sands, Statutes and — 


Statutory Construction § 47.07 (4th ed. 
Supp.1978))); cf. Perrin v. United States, 444 
U.S. 37, 42, 100 S.Ct. 311, 62 L.Ed.2d 199 
(1979) ("A fundamental canon ‘of .statutory. 
construction is that, unless otherwise defined, 


words will be interpreted as taking their — 


ordinary, contemporary, common meaning.” 
(emphasis added)). And as the Turk court itself 


' frankly acknowledged, "[nJo explicit limitation ~ 
of coverage to.contemporaneous ’acquisitions’ ~ 


appears.in the Act.” Turk, 526 F.2d at 658; - 


*5 The government cites a slew of cases that’. . 


it claims supports its narrow definition of 


"intercept" as-requiring contemporaneity. The ~ 


lion’s: share..of those. cases, however, concern 


electronic . communications, . not “ - wire 


communications. See Steve Jackson: Games, 36. - 
F.3d 457; Wesley College v. Pitts, 975-F Supp. - 


375 (D.Del.1997); Bohach v. City of Reno, 932 
F.Supp. 1232 (D.Nev.1996); United States -v. 
Reyes, 922 F.Supp. 818 (S.D.N.Y.1996). The 


distinction is. critical, because- unlike: the’ . 
definition of. "wire: communication,” see 18. °°. 
‘U.S.C... § 251001); the definition of "electronic. . 
communication" does not specifically include. ° 


stored information: Rather, the statute ‘defines 
"electronic communication": simply’ .as the 
“transfer of signs, signals, writing, images, 
sounds, data, or intelligence.” 18 U.S.C. § 
251012) (emphasis added), Consequently; in 

cases concerning “electronic 
communication[s}"--the definition of which 
specifically includes "“transfer{s]" and 


293 
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Westlaw. 
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specifically excludes "storage"--the "narrow” 
definition of . “intercept” fits like a glove; it is 
natural to except non-contemporaneous 
retrievals from the scope of the Wiretap Act. 
In fact, a number of courts adopting the 


narrow interpretation of “interception” have . 


specifically premised their decisions to do so 
on the distinction between § 2510’s definitions 
of wire and electronic communications. As the 
Fifth Circuit put the matter in Steve Jackson 
_ Games, an electronic-communications case: 


Congréss’ use of the word "transfer" in the a 


definition of "electronic communication,” and 
its omission in that definition of the phrase 


Ww 


cominunication” (part of the ‘definition of 


"wire communication”) reflects that Congress ; 


did not intend for “intercept” to apply to 

"electronic — communications” when those 
communications are in “electronic storage.” 
Steve Jackson Games, 36 F.8d at 461-62; 
accord ‘Wesley ‘Collége: 974 ‘F.Supp. at 386.; 
Bohach, 932 F.Supp. at 1235-36; Reyes, ‘922 
F. Supp: at 836 & n. 19. [FN11] 


In a case involving wire communications, like 
this'one, the narrow definition of "intercépt” 
is much hardér’ to swallow. If, as. the | 
‘government insists, the term "intercept" 

necessarily ‘implies’ : ‘contemporani ous 
acquisition, then the ‘Portion of § 2510(1) that . 

specifically explains " ‘wire communication” as 


statute} ‘should’ be’ ee to st entirely ia 
redundant.” “Kuhgys v. United States, 485° 


U.S. 759; 778, 108'S:Ct, 1537, ‘99 L.Ed.2d 839 


(1988); see also’ Colautti, “489 U.S. at 392 ("Tt ” - 


is an) elementary carion of © “statutory 
construction that a_ statute .Should be 


interpreted s0 ‘as not to ‘Tender one part: ' 


inopérative.”). Rather, "[i}t is our duty ’to give 
effect, if possible, to every clause and word of 
a statute.’ " United States v. Menasche, 348 


US. 528, 538-39, 75 S.Ct.’ 513, 99 L.Ed. 615 
(1955) (quoting Mont¢lair v. Ramsdell, 107° 


US. 147, 152,°2°S.Ct. 391, 27 L.Ed. 431 


any — electronic © : storage, of — such * 


(1883)).. Consequently, we conclude that the — 


government’s attempt to divide the statutory. 


provisions cleanly between those concerning. . 


in-progress wire communications (e.g., § 2515). 


and those concerning in-storage ..wire . 


communications (e.g., § 2701) i is not a viable. 
one. 


- 


*6 ‘It is not necessary, as the government: 


assumes, either to rewrite, or. to ignore. | 


congressionally approved language to make 
sense of the Stored Communications Act and. 


the Wiretap. Act. Rather, the two statutes. . 
"admit. ] a reasonable construction which: 


gives effect to all of [their} provisions." Jarecki. 
v. G.D. Searle & Co., 367 U.S. 303, 307, 81 . 


S.Ct. 1579, 6 L.Ed. 2d 859 (1961). The terms. 


“intercept” and "access" are not, as .the 
government claims, temporally different, with. 


the former, but not the latter, requiring, .. 
contemporaneity; rather, the terms are... 
conceptually, . or qualitatively, different, “The. -_ 


word, "intercept" entails actually acquiring, the 
contents of a _communication,, whereas ‘the 


word “access” merely involves. being in 
_acquire .the | contents of ax: 
communication. In other words, "access[ J” is, . 
for all intents and purposes, a lesser: included. ....... 
offense (or tort, . _as. the. case may, be). of os. 


position . 


"interceptlion].” “As applied to the facts of this... 


case,. Gore might have violat the ‘Stored as 
on... 


Communications Act’s 
"accéssling]” by simply imaking unauthorized. 


use of Bravo’, s voicemail password . and... ma 


roaming. about ” “PDA’s 
system, even. had she 


given message. Once she ‘Tetrieved and 
recorded Smith’s . message, however, . she. 


crossed — “the ‘line between _ “the. “Stored. ; ‘ 
Communications Act and the Wiretap. Act and... 


violated the ee _ prohibition. — on. 
“interéeptfion|.” : 


Both. textual and structural considerations ae 
support “our interpretation. _ ae Our 


construction comports with the” 
definition of | “intercep ” as’ entailing 
“acquisition,” see 18 U.S.C. § 25104), and 
with the ordinary meaning of "access[ ]” 
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otherwise "intercepted" th contents of any — 
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(which is not statutorily defined) as meaning 
"to get at” or to "gain access to,” see Webster’s 
Ninth New Collegiate Dictionary 49 (1986). 
{FN13} Second, whereas the language of § 
2701 refers broadly to accessing a 
communications “facility,” § 2515 refers more 
pointedly to intercepting the "wire... 
communication” itself. [FN14] One assuredly 
can access a communications facility--such as a 
company voicemail system--without listening 
to or recording any of the messages stored 


within that facility. Third, our reading of the 


Acts ‘explains their contrasting penalty 
schemes: If, for instance, 
hacker were merely to 


position to acquire a wire communication); he 
could be either sued for civil damages under § 
2707 or criminally prosecuted under § 2701(b), 
which provides for incarceration for a period of 
up to two years. If, however, he were to go 
further,’ and’ actually to “intercept{ J" (ie., 
acquire). a wire communication, he may be 


sued*‘for civil damages under § 2520 or 


: criminally prosecuted under °§ 2511, ‘which 


provides for incarcération for a ‘period of up to 
five years. The fact that criminal violations of _ 
the Wiretap Act are punished’ more severely | 


than those of the Stored ‘Communications Act 
reflects Congress’s — 


latter is, concephially, a 
' offense” of ‘the "former. Fourth, 
construction” “explains™ the ’ ‘absence st an 


a che ann 
"access [ J" a 
communication facility (i.e., put himself in 


considered judgment 
regarding the relative ‘culpability that - 
attaches to violations of those provisions and 
supports our conclusion’ ‘that | a vidlation 6f the 

"lesser apne “i 


Stored 
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exclusion “remedy ‘among the 
‘Communications’ ‘Act's provisions. Obviously, - 
the act of merely "accessling]" a. 


commiinications “facility would not alone 
‘produce the * ; ‘contents of any wire 
communication ‘ ‘that might be suppressed; 
hence, an. exclusion * provision in the. Stored 


Communications ‘Act. is unnecessary. ‘The 


actual’ "interceptfion]”. of .a wire 
communication, however, could yield 


suppressible evidence; hence, pursuant to § 


2515, the contents of any such communication 


illegally inter¢epted may not be introduced in _ 
any official proceeding. Finally, and perhaps . 


most importantly, our: interpretation permits 
the Wiretap Act “and the | 
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Communications Act to coexist peacefully; 
that is, it preverits us from having simply to 
ignore a congressional enactment or a portion 
thereof. See United Savings Ass’n v. Timbers 
of Inwood Forest, 484 U.S. 365, 371, 108 S.Ct. 


626, 98 L.Ed.2d 740 (1988) ("Statutory | 


construction ... is a holistic endeavor.”). 
4 
*7 “We thus reject the | government’s 


interpretation in favor of what we believe to - 
be a more holistically sound approach to this. - 
confusing area of the law. Pursuant. to that. 


approach, we conclude that. Gore’s act of 
retrieving and recording Smith’s ‘voicemail 


message constituted an "interceptfion],” and is 
Stored . . 


therefore “governed, not by -the’ 
Communications Act but, instead, by the 
Wiretap Act ‘and the exclusionary rule of § 


2515. Consequently, . we conclude that the ae 
district court was correct to suppress the tape 


of the voicemail message. 


Be: 


Séction 2515 requires the: suppréssion of ‘not . 
intercepted. -wire | 
, communication itself, ‘but. also any. "evidence, 


only _ the _ illegally 


the entirety ‘of the government’ S case against . -" 
him was "derived from” the unlawfal wiretap. - 
and should therefore have. been kavaey? from.” - 


Seagntslb, 549 F- 2d 705, 7 rire 
we .must _ look . 
Amendment search- and- seizure. 
to determine the meaning and, ! 
the statutory phrase. “evidence . 


therefrom.” See Chandlery, United States, 


125 F.3d 1296, 1304 (9th Cir. 1997. 


In Wong Sun v. United States, 371 U. 8. 471, : 
(1963), the _ 
Supreme Court articulated the basic standard _ 
for analyzing "fruit of the. poisonous: tree”. 


83. S.Ct. 407, 9 L.Ed.2d 441 


issues: "The Lee question in such.a case is 
*whether, . 


795 


granting establishment of the . 
primary iegality, the evidence to which © 


7) 
Westlaw 


-- F.3d -—- 
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instant objection is made has been come at by 
exploitation of that illegality or instead by 
means sufficiently distinguishable to be 
purged of the primary taint.’ " Id. at 488 


(quoting John McArthur Maguire, Evidence of 
Guilt 221 (1959). The Court has fashioned: 


three distinct. exceptions to the “fruits” 
exclusionary rule: (1) the "independent source” 
exception; (2) the "inevitable discovery” 
exception; and. (3) the "attenuated basis” 


exception. See United States v. Ramirez- 


Sandoval, 872 F.2d 1392, 1896 (9th Cir.1989). 
We concern ourselves today only: with the 
third:of those three. (FNI6} 


The. "attenuated basis" exception ‘is, “at 


bottom, ‘the manifestation of the courts”: 


consistent rejection of a "but for” causation 
standard: in. "fruit of the. poisonous tree” 
doctrine. As:-the Supreme Court put the 
matter in United States v. Ceccolini, 435 U.S. 
268, 98 S.Ct. 1054, 55 L.Ed.2d 268 (1978): 

Even in situations: where. the exclusionary 


rule.is plainly applicable, we have declined‘to. .~ 


adopt a "per se or "but for’ rule” that would 
make inadmissible: any evidence, whether 
tangible or live-witness testimony, which 
somehow: came :to“light through a chain of 
causation that began‘ with an illegal arrest. 

*8 Id.: at 276 (citing. Brown v. Dlinois, 422 
U.S. 590, 603; 95.S.Ct. 2254,.45 L:Ed:2d 416 
(1975)); accord ‘United States v. Cales, 493 
F.2d 1215,. 1215 (9th Cir.1974) ("Evidence 


need. not be suppressed merely because. it - 


would not have come to light but: for the: 
illegal wiretap."). Rather, the taint inquiry is 


more: akin to .a proximate-causation analysis. © 
That is, at some point, even in the event ofa 


direct ..arid unbroken causal : chain, the 
relationship between the unlawful. search or 


Seizure and the challenged-evidence becomes’ 
sufficiently . weak ‘to: ‘dissipate any taint: 
resulting from the original: illegality. See 7» 


Nardone ¥. United States, 308 U.S: 338, 341, 


60 S.Ct. 266, 84 L.Ed. 307 (1939). In other _ 


words, at. some point along the line, evidence 
might be -"fruit,”; yet nonetheless - be 


admissible because it is no longer “tainted” or. 
“poisonous.” Of..course, the: line between: | 
“taint” and,"attenuation” isnot an easy one to — . 


draw. As a:leading treatise observes, "there.is 


not now and doubtless never will be any: . - 
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litmus-paper test for determining when there 
is only an ’attenuated connection’ between a - 
Fourth Amendment violation and certain’ 
derivative evidence.” 5 Wayne R. LaFave, 

Search and Seizure: A Treatise on the Fourth 
Amendment § 11.4(a), at ‘236 (3d ed. 1996). 

Rather, “the question of attenuation 
inevitably is largely a matter of degree.” 
Brown, 422 US. at 609 (Powell, J., 
concurring). Whether derivative evidence is 
admitted or excluded “will depend upon the 
precise role the illegal seizure in fact played in 


the subsequent discovery.” United States v. 


Bacal, as P. 2d. 1050, 1057 (9th Cir. 1971). 


In arguing for suppression, Smith advocates 
an "impetus" test for determining taint. He’ 
points to the district court’s "factual finding” 

that "it’s fairly obvious that the intercepted’ 
message was the impetus for starting™the- 
investigation,” and argues. that "[blecause the’ 
district’-court’s finding ... was not cleatly 
erroneous, the evidence obtained ih ‘the ~ 
subsequent investigation of Smith'should have ~ 
been. suppressed.”" Smith relies. upon this 


court’s decision in United:States v. Johns, 891° - . 


F.2d 243: (9th Cir.1989), in support of his 
proposed "impetus” ‘standard. His reliance, 
however, is misplaced. Although there is loose 


language in the Johns ‘opinion to the effect ** 
that "[t]he illegal stop was the impetus for the: - 
chain of events leading to the {incriminating ~ ~ 
evidence] and thus.‘{was] too closely and ©" 


inextricably linked -to the discovery’ for the — 
taint to have dissipated,” id. at 245-46, the ° 
statement is clearly dictum. The Johns court’” 

premised its holding upon .a-much narrower 
ground; namely upon the district court’s: 


"express finding” that the invéstigation: 
occurred as a “direct result” of an initial’ *~ 
illegal identification. See id. at 245. What is: ° 


more, prior to.Johns, in United States’ v: 
Cella, 568 F.2d 1266 (9th: Cir.1978), we had 
specifically rejected “impetus” as the linchpin - 


of taint analysis. The defendants in Cella had ~ a 
if unlawfully seized’ < _ 
information "gives an impetus: or direction” ” 


contended that, 


toward what is to be focused: on by the 
government, then all evidence thereafter 
produced must be suppressed.”. Id: at 1285. - 
Our response was. decisive: "The defendants’ - 
position is not consistent with the law: of this 
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circuit.” Id. Indeed, as the government 
correctly points out in its brief, an "impetus” 
standard is functionally equivalent to a "but 
for” test for evaluating taint, a test that both 


the Supreme Court and this court have . 


repeatedly renounced. See, e.g., Ceccolini, 435 
U.S. at 276; Wong Sun, 371 U.S. at 487-88; 
Chandler, 125 F.3d at 1295; Cales, 493 F.2d at 
. 1215. 


*9 We likewise decline Smith’s invitation. to 
couch the taint inquiry in terms of "links in [a] 
causal chain” leading to incriminating 
evidence. The question of taint simply “cannot 
be answered on the basis of ’causation in the 
logical sense alone.’ " See United States v. 
Carsello, 578 F.2d 199, 202 (7th Cir.1978). As 
the. Supreme Court has recognized, 
"[slophisticated argument may prove a causal 
connection between information obtained 


through . illicit wire-tapping and the - 
Government’s proof. As a matter of. good: 
sense, however, such connection may have. 


become, 50. attenuated . as. to..dissipate . the 
- taint.”. Nardone, 308 US...at 341. As.--is 
Smith’s proposed "impetus" . standard,. a 


~ “logical: causation” standard:is tantamount to” ~~ 


a "but for” test, and we therefore reject it. 


Contrary to. Smith’s suggestions, under Ninth 


Circuit . -precedent, the baseline inquiry. in. 


evaluating taint is not whether an unlawful 


search was the "impetus" for the investigation _ 
or whether: there exists an unbroken "causal - 
‘chain”. between: the. search: and the. 


incriminating evidence;. rather,. courts must 
determine whether "anything seized illegally, 


or any leads. gained from: illegal .activity,, | 
Significantly. .to  direct.. the... ... 


tend[ed] 
investigation toward: the specific evidence 
sought to be suppressed." Cales, 493 F.2d .at 
1216 (emphasis added). And although it is by 
no means clear precisely what constitutes 


“significant direction” sufficient to trigger the. 
exclusion remedy, courts have deemed it... 


probative whether the. initial illegality "Jed 


directly to any of the evidence actually. used . 


against the defendant at trial,” Carsello, 578 
F.2d at 203 (emphasis added), or, to put the 
matter slightly. differently, whether the 
government’s evidence was the “direct result" 
of an unlawful search or seizure, Johns, 891 
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F.2d at 245. On the other hand, it is not 
sufficient in demonstrating taint that an 
unlawful wiretap "may have been a factor in 
the decision to ’target’ " a specific defendant, 


Cales, 493 F.2d at 1216, or that an illegal 


search uncovers the alleged . perpetrator’s 
identity, and therefore "directs attention to a 
particular suspect,” Hoonsilapa v. INS, 575 
F.2d 735, 788 (9th Cir.1978). The nexus. 


between the original illegality and the specific . 


evidence subject to challenge must-be a close 
one. : : ed Se He 


The standard for ‘suppression under. the 
"attenuated basis” exception is_ slightly 
different when the evidence sought to be 


suppressed is testimonial,.. rather than. 


documentary... Courts require "a- closer, more 
direct. link between the illegality’ and [live- 


witness] testimony” than they demand for the: - 


exclusion of documentary evidence. Ceccolini, 
435 US. .at 278. In. ‘other ‘words, "the 
exclusionary rule should be. invokéd with 
much: greater reluctance where. the: claim. is 


based. on a causal relationship between a... 


constitutional violation and:the discovery of a 


“live witness. than when..a similar claim is. 
advanced. to support suppression: of an” ~~ 
inanimate object." Id. -at 280. We have. held: : 
that the appropriate inquiry: when dealing ~~ 


with live witnesses is whether "[tJhey testified 
without. coercion” and whether “the -fruits. of 
the search. 


#10 With these principles in oie we turti Re os 
the anaes evidence in this: ‘case: To recap, : 


court  eoneluded | had | heen illegally. 


"intercepte: ” stated, in relevaint part: ; 


Hi, Angie, Rich.... I talked to Tom last night - 
after I left you.some messages.and he and 


Lou discovered that there was about a million 
and a-half dollar mistake in the budget, so 
now we’re back at.ground zero: and we’ve got 
to scramble for the next few days. Anyway, 
finally I sold all my. stock off on Friday and 


I’m going to short the stock because I know’ ~ 


its going to go. down.a couple of points here in 
the next week as soon as Lou releases the 
information about next. year’s earnings. ’'m 
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more concerned about this year’s earnings 
actually. 
Significantly, the text of the voicemail 


message itself actually reveals very little 


about the crime; it discloses only (1) the 


existence. of insider trading, (2) the first name — 


of the. suspected inside trader, (8) the fact that 
the inside trader had sold stock recently and 
would sell short in the near future, and (4) the 
existence, but not the significance, of two 
individuals named "Tom" and "Lou." More 


significantly, the SEC did not even obtain an 


actual copy of the message until July 1994, 
after its investigation was well underway. 
Hence, the information contained in the 


recording did not itself even directly trigger a 


the SEC’s investigation; rather, the spark for 


the probe was the third-hand description of the © 


tape the SEC received from Special Agent 


Kelly of the FBI. Recall that Kelly had - 


informed the SEC that 


{an] anonymous informant had told [Assistant _ 


United States’ Attorney Williams] about 
insider tradinig: in the stock ofa company 
called PDA Engineering by a person named 
Richard Smith and that the anonymous 


informant: had a tape of a conversation — 
involving .an individual purporting to be 


Smith discussing insider trading. © 


- Consequently, it is not the information that 
one might potentially glean from the message. 


itself that-is‘most relevant to the question of 
taint; rather, it is the information about the 


message ‘that the. SEC’ actually: learned ‘from. 
“Agent Kelly. ‘ Se ° $e 


From Kelly, the SEC 1 learned even less than. 


it might have. ascertained from. the’ message | ee 
: itself: (1) the probable name of the eg’ i ~ 
: inside trader; (2) the name of company in| ~~ 
whose stock he traded;'and (3) the existence off 


potential criminal activity. {TFN17} What the} 


SEC did not learn from Kélly is more telling:| 


(1) the “identities of any of: PDA’s corporate 


officers, including Lou Delmonico or Thomas - 
Curry; (2) the nature of the information to ™* - 

_whichSmith was privy and whethér it was’ 
“material” ' within the meaning of the 


securities laws; (3) Smith’s position at PDA 
and whether his position gave rise to a duty to 
disclose nonpublic information; (4) whether 


Smith ‘possessed the requisite mens rea to’ 
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support an insider trading conviction; (5) the 
identity of the stockbroker who consummated. 
Smith’s trades; (6). whether Smith had 
followed or ignored his broker’s advice in 
shorting his PDA stock; (7) the fact that 
Smith’s parents had engaged in suspicious 
trades; and (8) the identity of Smith’s parents’ 
stockbroker. The SEC had to discover all of 
these facts on its own accord ‘through 


independent investigation. Over the course of i 


eight months, the SEC obtained documentary 
evidence from a number of sources (including 
PDA; NASDAQ, and several brokerage firms) 
and interviewed a bevy of witnesses. 
(including, among others, Smith himself, 
Bravo,. Gore, Phillips, Smith’s stockbroker, 


Smith’s parents and their stockbroker, and _ ‘ 


PDA’s chief financial officer and chief’ 
operating officer), 


*11 There is no reason to believe that the |. 
relatively ‘meager atiount of information 
provided to the SEC by Agent Kelly “led 


~ 


against the’ defendant at trial," Carsello, 578 


F.2d at 203 (emphasis added), or otherwise si 
"significantly directed" _ the. _ government . 


see Cales, 493 F.2d at 1216. Nor is there’ any . 
indication whatsoever in the record that any... 
of the governmént’s witnesses were "coerced” . 


or their testimony “induced” by the existence 
of the tape. See Kandik, 633 F.2d at 1336. 
Indeed, the majority of the _government’s 


witnesses had been: interviewed before ‘the an 


SEC even subpoenaed. a copy of the tape. At 
most, Agent Kelly’s third. hand’ description’ ‘of 


the  voi¢email’ message tipped © off “the. 
government to the fact that a crime had been 
committed and to the probable identity of the 
perpetrator. It was, in the words of the district ie 


court, 4 "lead." A léad, howéver, is simply not ; 


enough to taint an entire investigation. Sce 
Hoonsilapa, 675 ¥.20 at 738; Cales, 193 F. 2d 


at 1216. 


Because the nexus between the intercepted 
voicemail message and the lion’s share of thé 7 
evidence independently gleaned ‘from the : 
SEC’s investigation (which the United States’ 
Attorney and the FBI subsequently inherited) © 
is sufficiently attenuated, we affirm the™ 
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district court’s decision insofar as it concludes 
that the government’s evidence was not 
“derived from” the unlawful wiretap within 
the meaning of 18 U:S.C. § 2515. [FN18] 


Tt 
Section 10(b) of the Securities Exchange Act 


of 1934 makes it unlawful for any person "[t]o 
use or employ, in connection with the 


purchase or ‘sale of any security registered on _ 


a national securities exchange or any. security 
not so registered, any manipulative or 
deceptive _ device or contrivance in 
contravention of such rules and regulations as 
the [SEC] may prescribe.” 15 U.S.C. § 78j(b): 
To implement § 10(b), in 1942, the SEC 
adopted Rule 10b-5, which provides, in 
relevant part: 

It shall be unlawful for any person, directly 
or indirectly ... 


(a) [t]o employ any device, scheme, or artifice 


to defraud, ' 
(b) to make any untrue statement of _a. 


material fact or. to ‘omit to state a. material ; 


fact | necessary . in order to make the 

. statements made, in -the light of . the 
circumstances under which they were made, 
not misleading, or 


. (c) to engage in any act, practice, or course of 


business which operates or would operate asa 
fraud or deceit upon any person, 


in connection with the purchase or-sale of any . 


security. 


17. CFR. § 240, 10b8. Ae violation of Rule .. . 


-10b-5 comprises four elements: a(1) misleading 
(2) statement or omission, (3) of a "material" 


yete 


97 F.3d 1276, 1289 (9th. Cir. 1996). Under ‘the : 
"classical theory” of insider. trading. liability, 


[FN19] a violation of. Rule 10b-5 occurs "when 
a corporate insider trades i in the securities of 
his corporation on the basis of material, 


nonpublic information.” United States v._. 
O’Hagan,.~- U.S. —, —- , 117 S.Ct. 2199, 2207; be 
138 L.Ed.2d 724 997), accord SEC v. Clark, 


915 F.2d 439, 443 (9th Cir.1990) ("LA] person 
violates Rule 10b-5 by. buying or selling 
securities. on the basis of material nonpublic 
information if ....he is an ‘insider of the 


corporation in whose | shares he trades.") 


Barbara Bader 


quoting” Aldave, 
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Misappropriation: A General Theory of 
Liability for Trading on Nonpublic 
Information, 13 Hofstra L.Rev. 101, 101- 02 
(1984)). 


*12 Smith contends that the information. 


upon which he traded consisted of “forecasts 
of future sales and revenue.” This "soft," 
forward-looking information, he insists, 
cannot, as a matter of law, constitute 

“material” information within the meaning of 
Rule 10b-5.and, consequently, cannot give rise 
to insider trading liability. Smith complains 
that the district court employed an erroneous 
understanding of materiality (i.e., as inchading 

“soft” information) when it. refused to dismiss 
the indictment, denied his. motions for 
judgment of acquittal and new. trial, and 


instructed the jury. He. urges reversal on all _. 


three grounds. 


In Basic, Inc. v. Levinson, 485 US. 224,108 - 


S.Ct..978, 99 L. Ed.2d.194 (1988), the Supreme 
Court adopted for.§ 10(b) and Rule 10b-5 the 
standard of- materiality it -had_ earlier 
articulated in the context of § 14(a): 


” Materiality "depends: on the significance the: 


reasonable investor would . place .on. the 
withheld or ‘misrepresented. information.” Id. 
at 240. In other words, in order.to be material, 


"there must be a substantial likelihood that 
the disclosure of the omitted fact would. have. 


been viewed. by. the. reasonable investor .as. 


having altered the "total mix’ of information. 
made available.” Id. at 231-32 (quoting TSC... 
Industries, Inc. v. Northway, Inc., 426 US. 


438, 96 S. Ct. 2126, 48 L.Ed.2d 757 (1976); see 


also SEC y. Texas. Gulf Sulphur Co., 401 F.2d, 
833, 849 (2d Cir.1968). (en. banc) ("The basic: : 


test for materiality .. . is whether a reasonable 
man would attach importance ... in 
determining his choice .of..action in the 
transaction in question.”). Smith does not 
contend. that the information he possessed 


_ falls . outside the. Basic definition of 


materiality--that a reasonable investor would 


not -have considered it. useful or significant. . 
{FN20] Rather, he argues that "[t}his Circuit. 


has set: limits on the type. of information that. 
may be considered. material as a matter of 
law.” Specifically, Smith says, "this Court has 


repeatedly held that forecasts. of future sales — 


Westlaw: . 


299 


) 


-- F.3d —-- .. 


and revenue are too speculative to constitute 
material facts." Smith contends that both the 
government’s indictment and its proof at trial 
centered on his possession of "soft" 
information in the form of quarterly. revenue 


projections. For instance, Smith points out, the. 


indictment alleged that Smith knew in April 
1993 that PDA "actually expected to realize” 


roughly 16% percent less in revenues for: the. 
fiscal year’s fourth quarter [FN21] than it had- 


projected (a shortfall of approximately $2.3 
million), and that Smith knew in June 1993 
(in light: of. revised sales figures) that PDA 


“actually. expected ” to come up about: 12%. 


short. The government’s evidence at. trial, 


Smith maintains, mirrored the allegations in . 
the indictment. Specifically, it elicited. 


testimony from: Smith’s supervisor that Smith 
knew, both in April and in June, that PDA 
was not likely to. meet fourth quarter revenue 
projections. When Smith traded on the basis of 


his. knowledge of a fourth-quarter shortfall... 
the government’s case went, he violated § - 


10(b) and Rule 10b-5. [FN22} 


*13 In support of his contention that "soft" 


\ information cannot, as a.matter of law, be - 


“material” within the meaning of Rule 10b-5, 
Smith. invokes .a handful of Ninth Circuit 
cases-In re Worlds of Wonder Securities 
Litigation, 35 F.3d 1407 (th Cir.1994), In re 
Verifone Securities Litigation, 11 F.3d: 865 


(9th. Cir.1993), In re Lyondell-.Petrochemical ~ 
Co. ‘Securities Litigation, 984 F:2d:1050 (9th . 
Cir.1993), and In re Convergent Technologies -. 


Securities Litigation,- 948 F.2d 507 (9th 


Cir.1991)--and a recent First Circuit decision, - 
Glassman _v. Computeryision Corp., 90 F.3d: 


617. (1st. -Cir.1996). These cases, . however, 
cannot bear the weight of the extreme 


interpretation with which Smith has saddled. - 


them. The decisions Smith cites stand for a 


more modest proposition, namely, that, in the . . 
circumstances presented in those. individual. 


cases, the. disputed . information was .not 


sufficiently . -certain or significant. to be.. i 


considered material. We have never held—nor 
-even hinted-that forward- -looking information 
or intra-quarter data cannot, as a matter of 


law, be material. Nor has any other court for. 
that. matter, at least to: the best of | our. 
knowledge. Indeed, both the Supreme Court’s: 
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landmark decision in Basic and preexisting 
Ninth Circuit authority confirm that-so-called 
"soft" information can, under the proper 
circumstances, be “material” within the 
meaning of Rule 10b-5. In Basic--the very case 


that announced the governing standard for’ ~ 


Rule 10b-5 -materiality--the Supreme Cowrt © 
dealt specifically with preliminary. merger 
negotiations, events it dubbed "contingent or — 


‘ speculative im nature.” Id. at 232. And 


although the Basic Court acknowledged that 


its decision did not concern "earnings forecasts: ~ 


or projections” per se, id. at 232 n. 9, it 


expressly adopted a "fact-intensive inquiry” to ©’ - 


govern the materiality of "contingent or | 
speculative information or events,” id. at 238: 
40. It held. that, with respect to forward: 


looking information, materiality "will depend - 


at any given time upon a balancing of both:the . 
indicated probability that.the event will occur - - 
and the anticipated magnitude of the event. in . 
light of totality of the company activity.” Id. . . 
at 238 (quoting Texas Gulf Sulphur, 401. F.2d. - 
at 849). The -Court’s fact-specific ‘approach: 
fatally undermines Smith’s. claim that 
forward-looking information cannot, as a 
matter of law, be material. Likewise, only 


recently, in Fehn, 97. F.3d ©1276, we” 


specifically invoked the ‘Basic’ standard for : 
“determining the. materiality of a corporate: 
event that. has not yet occurred." Id..at 1291. : 
Even more to the point is Marx v.. Computer. 


Sciences Corp., 507 F.2d.485 (9th Cir1974), a. 


case brought: by disgruntled investors against: 

a corporation under. § 10(b) and Rule 10b-5. - 
There, we stated unambiguously: ae 
*14 Nor. can there. be any doubt that. the. ees 
forecast of earnings. was a "material" fact.:.- 
The - applicable ..test. of ‘materiality is: : 

essentially .-objective: . "... - whether. ’a--. 
reasonable man would: attach importance (to - : 


the fact misrepresented) in determining his :..~ 
choice of action in the transaction “in« ~-: 


question.’ ." And generally earnings . 
projections of.a company constitute a prime-.._ 


_ factor in estimating the worth of its stock, 


especially when made close to the end. of the. 
fiscal year. 
Id. at 489 (internal Citations. omitted). It is - 


irrelevant that neither Basic nor Fehn nor ::. 


Marx involved insider trading. The standard : 
for materiality is a constant-(at Jeast for Rule... 
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10b-5 purposes); it does not vary “depending 
on who brings the action or whether insiders 
are alleged to have profited.” Basic, 485 U.S. 
at 240 n. 18; see also.'SEC v. Hoover, 903 
FSupp. 1135, 1140 (S.D.Tex.1995) ("The 
Supreme Court has adopted a single standard: 
for materiality in section 10(b) and Rule 10b-5 
actions, including those based on insider 
trading.” (citing Basic, 485 U.S. at 231)). 


There is, quite simply, no case law to support 
Smith’s blanket assertion that forward-looking 
statements cannot, as a matter of law, 


constitute “material” information within the. . 


meaning. of Rule 10b-5. Indeed, both the 
Supreme Court and this court have held to the 
contrary and have observed that determining 
materiality requires a. nuanced, case-by-case 
approach. Consequently, we reject Smith’s 
contentions.that the district court erred (1) in 
refusing to dismiss the indictment, (2) in 
denying his motion for a judgment of 
acquittal, and (3) in-instructing the jury based. 
upon the Basic definition of materiality. 


IV. 


With respect. to Smnith’s state. of mind, the 


district court instructed .the jury as follows:.. 


In order for you to find the defendant guilty 


on {the -insider trading counts] of the 
indictment, the government. must prove a 


causal -relationship .between the material. 


nonpublic: information in the defendant’s 
: possession and the.defendant’s trading... ..: 
That is, the government must prove that the 
defendant sold or sold short PDA stock 
because of material nonpublic. information 


_ that. he.. knowingly _ possessed. It--is--not- 


sufficient that. the government proves that 
the defendant sold or sold’ short PDA stock 
while knowingly in possession of the material 
nonpublic: information. 
government need not prove that the 


defendant sold-or sold short PDA stock solely: — 


because of the material: nonpublic 
information. It is enough if the government 
proves that such inside information was a 
significant factor in defendant’s decision to 
sell or sell: short PDA stock. 

Although he accedes in much of the 
instruction, Smith objects to the final two 
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sentences, arguing that they "confused the 
jury” by providing that the government need 
only demonstrate that.the inside information 
was a "significant factor” in“his decision to 
trade, and not "the reason.” The government 
and the SEC counter by arguing that, in fact, 
the district: court’s instruction "exceeded the 


requirements of existing law.” They ‘insist’ 


that there is no “causation” element to an 


insider trading prosecution. Rather, they 


contend, "[wJhen a-corporate insider like 
Smith has information relating to his 
company that he knows (or is reckless in not- 


knowing) to be material and nonpublic and: he: 
trades in the company’s stock, he violates the © 
antifraud provisions of the federal securities. ¢ 


laws, whether or not the information is a 
factor in his decision to trade.".In other words, 
the government contends, it needed only to 
prove. that Smith knowingly. possessed 


material nonpublic information, not that he - 


actually used the information in deciding to 
buy or sell. 


A 


*15 Although the. use-possession debate has 
attracted. a good deal of attention from: : 
academic commentators, : [FN23] very few 


courts (and none in this circuit) have 


addressed the issue head on: In support of = 
their proposed’ "possession-only” standard, the ~ 
government and the SEC rely principally upon . 
.dictum from a..Second Circuit case, United. 
. States v. Teicher, 987 F.2d. 112, 119 (2d. 
‘Cir.1993).. The : court in--Teicher suggested, 
without’ squarely deciding, that proof of « 


"knowing “possession” is sufficient to sustain 


an insider. trading prosecution: and that the 
- government: need: not ‘affirmatively prove that - 


the investor .used the ‘information in 
formulating his trade. For support, the court 
pointed to "a number of factors.” Id. at 120. 
First; it asserted. that. the 


found the less exacting knowing-possession 


standard ‘to be more consistent with the — 
language of § 10(b) and Rule 10b-5, both of * 
which require only that a -deceptive trade: 
practice be conducted "in connection with" the . 


“Westlaw. 


aul 


“SEC has - 
"consistently endorsed” a. mowing: possession : 
standard, and that the agency’s interpretation : 
of Rule 10b-5 in that respect is "entitled to 
some consideration.” Id. Second, the ‘court 


) 
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purchase or sale of a security. See id. Third, 
the court observed that a knowing-possession 
standard "comports with the oft-quoted maxim 
that one with a fiduciary or similar duty to 
hold material nonpublic information in 
confidence must either ’disclose or abstain’ 


with regard to trading.” Id. (quoting Chiarella _ 


v. United States, 445-U.S. 222, 227, 100 S.Ct. 
1108, 63 L.Ed.2d 348 (1980). Finally, the 


Teicher court pointed to what it believed to be _ 


the probable, yet subtle (indeed perhaps 
unconscious), : effect. that inside information 
has on traders: ' 

Because the. advantage [an inside trader has 
over . other: 'traders] is in the form of 
information; it exists:in the mind of the 


trader. Unlike a loaded weapon which may: 
stand ready. but unused, material information - 


can not lay idle in the human brain. 
Id. at:120-21. 


Despite. the Second Circuit’s ‘thoughtful 


analysis, we believe that the weight of 


authority supports a "use™ ‘requirement. 
Perhaps most significantly,‘ ‘the’ Supreme 
Court has consistently suggested, albeit in 
dictum, that. Rule 10b-5: requires that the 
government prove causation in insider trading 


prosécutions. Indeed; just last Term, in United ~ . 


States v. O'Hagan, ~ U.S. --, 117 S.Ct: 2199, 
138 LiEd.2a-724 (1997), the Court indicated 
that an-insider trading suspect must actually 


use the: information to which he is privy, | 
. observing : that’"[ulnder. the: ’traditional’ or « 


*classical theory’ of insider trading liability, § 
10(b).. and Rule.-10b-5 are violated when a 


corporate insider trades in-the securities of‘his 


corporation: on:the basis of. material, noripublic 
information.". Id." at: 2207 (emphasis : ‘added). 


The 0°. ‘Hagan Court was everi. more explicit in - 


a separate portion of the opinion: "[TJhe 


fiduciary’s fraud ‘is: consummated, ‘not ‘when - ; 
the . fiduciary. gains the confidential — 


- information,. but when, without: disclosure to 


his principal, he uses the information to — 
purchase or sell securities.” Id. at 2209 — 
(emphasis. - added). The .Court’s earlier | 


decisions .sound a similar theme. See; e.g., 
Dirks v. SEC, 463 U.S...646, 653 n.- 10; 103 


S.Ct. 3255, 77 L.Ed.2d 911 (1983) (referring to: 


"duty that insiders owe... not: to trade on 


inside pai oreson id. at 654 (referring to - 


"duty to disclose before trading on. material 
nonpublic information"); id. at 658- 59 
(referring to "trad[ing] on” inside information); 


id. at 662 (observing that "a purpose of the 
securities laws was to eliminate ’use of inside _ 


information for personal advantage.’ ") 
(quoting In re Cady, Roberts & Co., 40 S.E.C. 
907, 912'n. 15 (1961); Chiarella, 445 US. at 
226 (referring to "the unfairness of allowing a 
corporate insider to take advantage of [inside] 


information by trading without disclosure”); _ 
id. at 229 (observing that *[tThe federal courts 


have found violations of § 10) where 
corporate insiders ' used undisclosed 
inforination for their own benefit”). (FN24)' 


*16 In’ addition to suggestions Bont” the , 


Supreme. Court, the only court of appeals. 


squarely to consider the causation issue _ 


concluded that Rule 10b-5 does, in fact, ‘entail 


a “use” requirement. See SEC v. Adler, a , 


F.3d 1825, 1337-89 (11th Cir.1998). 


reaching its decision; the Eleventh Cea 
pointed out that the’ SEC’s” ‘position with . 


regard to causation has not been nearly as 


"consistent" as the Second Circuit ‘implied ‘in 7 


Teicher; rather, it has "fluctuatfed] ¢ over time." 


Id. at 1336. Although the SEC’s current policy 7 
appears ‘to be that “Rule 10b-5 does not 
require a showing that an insider’sold his). 
of taking advantage oa 
of material’ non-public’ “information,” In re 


securities for'the purpo 
Sterling Drug, Inc., Fed. Sec. L. Rep.. (CCH) | 


81,570, ‘at 80,295 (April 18,-1978), such has _ 


not always been the case. In’ fact, in’ 


too-distant: past, the SEC coneluded that an 
esseritial element of ‘an insidér ‘trading - 


violation was that'the inside information "be'a 
factor in [the insider’s] decision to effect the 


transaction.” In re Investors Management Co. ye 
Fed. Sec. L. Rep. (CCH) { 78,168, at 80,514. 


(July 29, 1971). Of course, the fact that the 


SEC’s position with respect to the causation” 
issue has ‘flip- flopped is not fatal to its claim — 
_ to deference. See NLRB y. Local Union No. 


103, 434° U:S. 335, 351, 98 S.Ct. 651, 54 


L.Ed.2d 586 (1978) ("An administrative ' 


agency is not disqualified from changing its 
mind;.and when it does, the courts ... should 


not approach the statitory construction issue. _ 
de novo and without regard to the ~ 
administrative understanding of © the 
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statutes.”). Nor, however, is the agency’s 
about-face irrelevant to our inquiry. See 
Skidmore v. Swift & Co., 323 U.S. 134, 140, 65 
S.Ct. 161, 89 L.Ed. 124 (1944) (isting 
“consistency with earlier and _ later 
pronouncements” as a pertinent consideration 


in determining the persuasiveness of an - 


agency ruling). 


The Adler court also thought a “use” 
requirement more consistent with the 
language of § 10(b) and Rule 10b-5, which 


emphasizes “manipulatlion], " "decept fion],” . 
By focusing . 


and "fraud." We agree. | 
exclusively upon the phrase "in connection 
with,” the Second Circuit, we think, lost sight 
of the law’s main thrust. After all, § 10(b) an’ 
Rule 10b-5 do not just prohibit certain 
unspecified acts "in connection with” the 
purchase or. sale of securities; rather, they 
prohibit the employment of “manipulative” 
and "deceptive" trading practices in 
connection with. those transactions... This court 
has expressly ‘held that "scienter” 
necessary element | of, an insider trading 


... violation, see SEC v. Fehn; 97 F.3d 1276, 1289. 
' (9th Cir.1997), and has-defined scienter as "a 


mental state embracing » intent to deceive, 
manipulate, | or. defraud,” Hollinger v. Titan 
Capital Corp., 914 F.2d. 1564, 1568 (9th 
Cir.1990) (quoting Ernst & Ernst. v. 
Hochfelder, 425 U.S. 185, 1998, 96 S. Ct. 1375, 
47 L.Ed.2d 668 (1976). -As the-Supreme Court 
put the matter: in. Dirks, "[ilt is not enough 


that an “Insider’ s. conduct. results - ‘in. harm to. 


investors;. rather a. violation, lof Rule 10b-5] 
may be found only where there i is’ intentional 


is a. 
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or willful. conduct designed . to..deceive or. . . 


.. defraud investors,’.” " . Dirks,. 463 US: at 663.n. 
23 (quoting Ernst & Ernst; 425 U.S. at- 199). 
Like our colleagues on the Eleventh Circuit, 
we are “concerned. that the SEC’s "knowing 


possession” standard would not be-indeed, aa 
limited to .. those .. 


could not  be~strictly 
situations actually ‘involving. intentional 
fraud. [FN25} For instance, an investor who 


has a preexisting plan to. trade, and who. 


carries ‘through. with that plan after coming 
. into possession of material nonpublic 
information, does not intend to defraud..or 


deceive; he simply intends to implement his . 


pre-possession financial pirateay. The SEC. 
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- which Chiarella. relied, .that the suspected © 
inside ‘traders had, in fact, used inside: 

information in consummating. their. ‘trades. » 
Indeed, in Cady, Roberts, the'wellspring of the . 
"disclose or. abstain". principle, the. SEC © 
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suggests that the requisite intent to defraud is 


inherent in the act of trading while in 
possession of inside information: 

*17 A corporate insider who. trades knowing. 

that he has inside information not available 

to persons on the other sides of his trades 


knows that those persons, to whom he owes.a _ 


fiduciary duty, are at a disadvantage and will 


be making their decisions on the basis of — 


_incomplete information. 
~The SEC’s position, ones rests upon a 
faulty premise. The persons with whom a 


hypothetical insider trades are not at. a:. 


"disadvantage" at all provided. the. insider. 


‘ , does not “use” the information to: which he-is 
privy. That is to say, if the insider merely. 


| possesses and does not use, the two parties a 

trading on a level playing field; if the insider 
merely possesses and does not use, both 
individuals are "making their decisions on the 


basis of incomplete information.” It is the . 


insider’s use,. not his possession, that gives: 
rise to an informational advantage. and the 
requisite intent:to- defraud. 


Moreover, with. respect. to.ourcolleagues on.» 


the Second Circuit, we do not. believe, that: the. 
“oft-quoted maxim” of ."disclose. or’ abstain,” 


Teicher, 987 F-2d at 120 (citing Chiarella, 445:..: 


_ 


U.S. at 227), supports a knowing: possession ~. - 


standard. .The .trouble with. 
maxims,”.of course, is that they rarely; if ever, 
capture the complexity of the: idea. that they 
are, supposed -to. -represent. .. 


“oft-quoted ' * 


"Disclose::-or: — - 
abstain" is no exception. It was absolutely © 


clear. both. in. Chiarella, .upon which . the - : 


Teicher court relied. .for..its "disclose or - 


abstain” citation, .and in’ Cady, Roberts, upon: °° 


premised. its decision, at least in part, on. the — 


proposition that "[a] significant purpose of the 
Exchange Act was. to eliminate the idea that 


the use of inside information for personal : 


advantage. was a normal emolument of = 
corporate office.” Cady, Roberts, 40 S.E.C..at - . 


912 n. 15 (emphasis added). - Consequently, 


understood in ‘its proper context,;.we believe 
that the latter half of the maxim "disclose or 


a3 


5 


ome 


Westlaw. 
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abstain ” enjoins not all trading, but trading 
on the basis of material nonpublic 
information. 


We do not take lightly the SEC’s argument 
that a “use” requirement poses difficulties of 
proof. In operation, the government claims, 

the “use” requirement will “entail significant 
factual inquiries into the state of mind and the 
- motivations of the inside trader.” In an 
attempt to alleviate those difficulties, the 
Adler court adopted a rule providing that, 

although "use” is a required element of a Rule 
10b-5 insider trading violation, "when an 
insider trades while in possession of material 
nonpublic information, a strong inference 
arises that such information was used by the 
insider in trading.” Adler, 137 F. 3d at 1337. 

"The insider can attempt to rebut the 
inference by adducing evidence that there was 
no catisal connection between the information 
and the trade--i.e., that the information - was 
not used. The factfinder would then weigh all 
of the evidence and make a finding of fact as 
to whether*the inside information was used.”. 
Id. Of course, we deal here with a criminal 
prosecution, not. a civil enforcement 
procéeding, as was the situation i in Adler. We 


are therefore not at liberty, as was the Adler ; 


court, ‘to ‘establish | an evidentiary presumption. 
that “gives risé to an inference of use. See 
Sandstrom v. Montana, 442 U.S. 510, 524, 99 
S.Ct. 2450, 61 LEda.2a 39 (1979) (TA 
presumption. which, although not conclusive, 


as on. to the defendant, would have 
suffered from [constitutional] infirmities."). 


*18° We nonetheless adhere to our view that 
Rule 10b-5 entails “a. "use" requirement. _ We. 


appreciate that a “use” requirement renders 
criminal prosecutions marginally more 
difficult’ for the government to prove. The 
difficulties, however, are by no means 


insuperable. It is certainly not necessary that. 


. the government present a smoking gun in 


every insider trading prosecution. (Not that a | 


smoking gun will always be béyond the 
government’s reach; corisider, for instance, 
that in this case Bravo might herself have 
gone to the authorities with Smith’s statement 
that "I'm going to short the stock because T 
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know its going to go down a couple of points 
here in the next week as soon as Lou releases 
the information about next years earnings.”) 


Any number. of types of circumstantial. 7 


evidence might. be relevant to the causation. 
issue. Suppose, for instance, that an individual 
who has never before invested comes into 
possession of material nonpublic information 
and the very next day invests a significant 
sum of money in substantially out-of-the- 


money. call options. [FN26] We are confident. 


that the government would have little trouble. 
demonstrating "use" in such a situation, or in 
other situations in which unique trading 
patterns or unusually large trading quantities. 
-suggest that an investor had used - inside. 
information. 


Consequently, we reject the government’s 
proffered "knowing possession” standard for 
insider trading. violations as contrary. the 
‘weight of existing authority. Rather, we hold. 
that Rule 10b-5 requires that the government 
(or the SEC, .as the case may be [FN27). 
demonstrate that the suspected inside. trader 
actually used material nonpublic information 
“in consummating his transaction. | 


B 


Smith contends that. the district ‘court’s 
instructions in this’ case. were insufficient asa 
matter of law. Specifically, he complains that 
"a jury instruction which allows the 
government to obtain a conviction without. 
proof that the defendant traded jin stock. 
"because — of the _ material nonpublic 
information’ “that he possessed, 


by this Court and the Supreme Court.” ‘As a 


legal matter, he is correct. The trouble for. 


Smith lies not in the law but in the facts, 
because the district court in this case did 
require proof. of causation. It specifically 
instructed the jury that "the government must 
prove that the’ defendant sold or sold short 


PDA .stock because of material nonpublic. 


information that he knowingly possessed” and’ 
cautioned that “[ilt is not sufficient that the. 
government proves that the defendant ‘sold or 
sold short PDA ‘stock while knowingly in 
possession of ‘the material 
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effectively _ 
wipes out the scienter requirement as defined . 


nonpubli¢ | 
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information.” [FN28] In other words, even 
under the more rigorous "use" standard that 
we adopt today, Smith has nothing to 
complain about. We must therefore reject 
Smith’s challenge to the district court’s state- 
of-mind instruction. 


Vv 


For the reine reasons, the district court’s 
decisions is affirmed in all respects. 


*19 AFFIRMED. 


FNI. "Short selling is a device whereby the 


speculator sells stock which he does not own, 
anticipating that the price will decline and that he © 


will thereby be enabled to ’cover,’ or make delivery 
of the stock sold, by purchasing it at the lesser price. 
If the decline materializes, the short seller realizes as 


a profit the differential between the sales price and — 


the lower purchase or covering price. ” Louis Loss & 
Joel Seligman, Fundamentals of Securities Regulation 
699 (3d ed. 1988) (quoting Stock Exchange Practices, 
Report of: Comm. on Banking’ & ‘Currency, S.Rep. 
No. 1455; 734 Cong., 2d Sess. 50-51 (1934) 
(internal. quotation marks omitted). . 


FN2. Perhaps not so coincidentally, Smith was 
correct in his estimation that the price of PDA’s 
stock would” decline. Following the company’s 
release of its fourth-quarter sales figures on August 
19, PDA stock dropped. roughly 38%, from 
approximately ° eight ‘dollars ($8). per share to 


approximately five dollars ($5) per share, In addition 


to the “substantial Jossés he avoided by . selling his 


own stock-somewhere in the neighborhood of | _ 
$150, 000--Smith’s short sales netted him 


approximately $50, 000. 


FN3, The récord does not reveal the precise reason 
for Gore’s curiosity: 


FN4. The court granted the motion to dismiss with 
respect to part of the obstruction count on October 

‘HH, 1996, and with respect to the remainder on 
‘November 1, 1996. 


FNS. In reviewing a motion to: suppress, we may 


affirm on any basis fairty supported by the record. - 
See United States v. Smith, 790 F.2d 789, 792 (9th 
Cir.1986). 


FN6. Section 2510(17), in turn, defines “electronic 
storage” to include "any temporary, intermediate 
storage of a wire or electronic communication 
incidental to the electronic transmission thereof.” 18 
U.S.C. § 2510117). 


FN7. The term “acquisition” is not defined in § 
2510; however, its ordinary meaning~the act of 
acquiring, or coming into possession of, see 
Webster’s Third New International Dictionary 18-19 
(1986)-is certainly broad’ enough to encompass 
Gore’s conduct. 


FNS. The Stored Communications Act borrows the 


definitions articulated in § 2510. 


FN9. As is most often the case, the legislative . 
history is of no help whatsoever. In referring to the 
addition to the definition of "wire communication” in 


§ 2510(1) of the phrase "and such term includes any 
electronic storage of such communication,” the 
Senate Report accompanying the Electronic 
Communications Privacy Act, Pub.L. No. 99-508, 
100 Stat. 1848 (1986), observes that “wire 
communications in storage like voice mail, remain 


wire communications, and are__— protected — 


accordingly.” -§:Rep. No. 99- 541, 99th Cong., 2a 


Sess. (1986), reprinted i in 1986 U.S.C.C.A.N, 3555, 


3566 (emphasis added). Presumably, that would 


include protection against “aural or other | ' 
acquisition”—"interceptfion}"—under § 2515. The 
House Report, however, suggests a different 


conclusion: 
An "electronic. mail” service, “which permits a sender 


_ to. transmit'a. digital message | to the seryice’s facility, 7 
where. it is held in “storage. until the addressee 
requests it, would be subject to Section 2701. A 


"voice mail” service operates in much the same 
way.... It. would likewise be subject. to Sec 


(1986) (emphasis added). 
Five words spring immediately to mind: “Friends at 


‘a cocktail party.” See Conroy y. Aniskoff, 507 U.S. 
. SUL, 519, 13S. Ct. 1562, 123 L-Ed.2d.229. (1993). 


(Scalia, J.,- concurring) (recounting Judge Harold 
Leventhal’s description of the use of legislative 


history as “the equivalent of entering a crowded 


cocktail party and looking over the heads of the 
guests for one’s friends”). 


FN10. For a similar treatment, see Thomas. R. , 


Greenberg, Comment, E-Mail and Voice Mail: 
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2701... 
H.R.Rep. No. 99-647, 99th Cong., 2d Sess. 63 


em i a A i NYA RENEE TAI 


— F.3d ---- 


Employee Privacy and the, Federal Wiretap Statute, 
44 Am. U.L.Rev. 219 (1994). There, a student 
author observes: ; 
While the distinction between the terms “intercept” 
and "access" has little significance for forms of 
communication that only exist as transmissions, and 
are never stored, the distinction is critical when a 
transmitted communication is Jater_ electronically 
stored, because it is at the time of storage that a 
communication becomes subject to different 
provisions of the ECPA. This is the case with both 
E-mail and voice mail messages, both of which have. 
a transmission phase and a storage.phase. During the 
transmission phase, any protection against unlawful 
interception | -.- is governed by § 2511] [and § 2515}. 
On arrival in storage, the. same messages are subject 
to § 2701. Thus, the same message is subject to 
differing standards of protection because it exists in a 
different statutorily defined medium. 

; Id. at 248 (emphasis added). 

involving Wire 


FNH. ‘The. only, cases 


communications that have. adopted ‘the narrow | 
definition of “interception” have done so with little. 
analysis and. with, _Seeming unawareness of  § 
2510(1)’s Express _ inclusion of. stored information 
within, the Meaning of. "wire communication.” See 
United __ States _ v. 


_ Moriarty, 962 _ Pesan. 217 


Similarly, although the Turk case—in “which the. 


Nee “fw oa of i first. surfaced-- 


ally definition of” wire communication” "did not 
yet include stored information. 
amendment of § 2510(1) 


to fncladé stored 


information occurred. ten, - years. later, in 1986. See. 


Electronic Communications Privacy Act, Pub.L...No. 
99-508, 100 Stat, 1848 (1986). Consequently, to. the 
extent ‘that Tork stands for a definition of * intercept” 


that necessarily entails conitemporaneity, it has, at 
least in the context of wire communications, been © 


statutorily overnilled. 


FNI2. Of Course, that would not necessarily be the 


case if there were other Portions of the Wiretap Act, | 


_ Congress’ Se 
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§ 2511 for instance, in which the “storage” element 
of the "wire communication” definition might remain 
viable. Every mention in the’ Act of "wire 
communication,” however; refers in some manner ‘or 
another to that communication’s "intercept[ion}." 


FN13. Many dictionaries do not contain a definition 
for the word “access” as a verb. Apparently, 
“access,” used as a verb, only came into being in the 
so-called “computer age.”~:See Fowler’s Modern 
English Usage 13-14 eer 


FN} 14, ‘Other: sections of the Wiretap: Act caans® 
similar reference.to the communications themselves. 
See, e.g.,.18-U.S.C: § 2511(1{a): 


FNI5. By its terms,: § 2515’s exclusionary ‘rule’ 
"applies even to evidence obtained. by entirely 
private conduct.” Chandler v. United States, 125 
F.3d 1296, 1298. (9th: Cir.1997).: Moreover, this: 
court has explicitly: refused-to read-a "clean hands” 
exception into §:: 2515; in .other words, the 
government isnot at hberty: to. use;.an: intercepted 
communication or its fruits-merely because it was not 
party to the original legal interception. See. 
Chandler, 125 F.3d at 1302. Consequently, the fact 
that Gore .retrieved:. Smith’s voicemail message.’ 
without the aid or inspiration of:-the - ipoveramentt is: 
irrelevant to our decision. gi OG 


FNI6..The "independent source” exception "operates. : 
to admit evidence that. is actually. found by -legal.- 
means through...sources - unrelated:,to.. the- illegal. 
search.” Ramirez-Sandoval, 872 F.2d at.:1397 (citing 
Silverthorne. Lumber Co. v. United States,:251 U.S. ~- 
385,: 392, 40. S.Ct... 182, 64.L.Ed.°319.(1920)). The. 
“inevitable discovery” exception. serves:<to- permit. : 
evidence. ; that, .in-.spite, of .the:.unlawfol:: search, * 
"inevitably would. have: been: discovered by. lawful. 
means.”. Nix.v. Williams, 467.-U.S..431,.444, 104 
S.Ct. 2501, 81 L.Ed.2d 377.1984). ‘Neither of these. . 
exceptions is pertinent here... & 
Smith, suggests .that the evidence against hint must ibe. 
suppressed unless ‘the. government can. show an’ 
"independent source” for its investigation. He is 
wrong. An "independent source” is a sufficient, but 
not a-necessary, condition for.admitting evidence that 
might otherwise be deemed "fruit of the poisonous. 
tree.” Smith’s. proposed -"independent- ‘source’. 
requirement would deny the . “attermated. basis" 
exception of any independent bite whatsoever, am 
we therefore reject it. : 
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FNI7. As often happens in the childhood game of 
“Telephone,” by the time the information contained 
in the message had: been thrice recycled (through Dr. 
Phillips,. Assistant United States Attorney Williams, 
and Special Agent Kelly), it had:been watered down 
somewhat. 


FN18, We also refuse Smith’s invitation to reverse 
the district court’s rejection of his requests for a full 
evidentiary hearing on the taint issue. We réview a 


district court’s decision whether to conduct an - 


evidentiary hearing only for abuse of discretion. See 
United States v. Sarno, 73 F.3d 1470, 1502 (Sth 
Cir.1995). .Smith’s. citation to United States v. 
Young, 86 F.3d 944 (Oth Cir.1996),. in support ofa 
more searching standard is not on point. In Young, 
the court. applied a de novo standard of review in 
reversing a district court’s refusal to conduct an 
evidentiary hearing on an issue of use immunity. See 
id. at 947. Young, however, is the only case to 
depart ‘from the — traditional - abusé-of-discretion 
Standard: for. evidentiary-hearing: determinations, and 
we find .no-compelling reason to extend its holding 
into the "fruit:of the poisonous tree" coritext. 

Smith complains on appeat that at. the suppression 
hearing;:. "there was ... little evidence submitted of 
how.. ithe ‘government . actually ‘-conducted __ its. 
investigation." ‘Instead; Smith contends; “the district 
court heard mostly legal arguments from both sides.” 
In fact, however, the district court received what it 
described as "piles" of documentary evidence 
relating to the suppression issue. Moreover, Smith 
specifically stipulated’ to facts Concerning the conduct 
of .the -government’s investigation and: declined ‘the 


court’s offer to‘call any live witnesses; consequently,” 
he-has-little-room: to::complain ‘about aiy’ perceived” 


lack:of:fact:development at the hearing. 
It was: onty:-/after: the district>courthad’-denied ‘his 


- Suppression. motion ..that:-Sniith réquéstéd a-miore 
- extensive : hearing.*“Testimony: from live < witnesses 


would ‘have been largely ‘cumulative of evidence that 


the court had already received. The district court did — 


not: abuse its discretion. See’ United: States v. Clay, 
476 F.2d:1211, 1216 a aes 


FNI9... The onpsins Court recently eciees a 
second type. of insider: trading liability: the so-called 
"misappropriation theory" of. liability. ‘See’ United 
States v. O'Hagan, -—— U.S. —, —- - —, 117 S.Ct. 
2199, a213-14, 138 L. Ed. 2d bey (1997). 


FN20. Indeed, to do so would, as the SEC argues, 
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"defy logic and experience.” After all, investors are 
concerned, perhaps above all else, with the future 
cash flows of the companies in which they invest. 
Surely, the average investor’s interest would be 


piqued by a company’s internal projections of 


économic downtum. 


FN21. PDA’s fiscal year ran from July to June, so 


that the fourth quarter comprised April, May, and _ 


June. 


FN22. The lire between “soft” and "hard" 
information is not.a bright one. Compare, e.g., In re 


Verifone Sec. Litig.; 1} F.3d 865, 869 (Sth_ 


Cir.1993) (characterizing information as "soft”), 
with, :e.g., id. at 872-73" (Reinhardt, Jey dissenting) 


(characterizing same information as "hard”). Indeed, : 


the same precise data, viewed through two different 
lenses, can at once be both "soft" and "hard." In the 
instant case, for example, the récord indicates that 
Smith knew for a fact, on June 3, 1993, that the 
revenue figures for April and May ‘had lagged 
severely “behind expectations (coming “Up 
approximately $2- million short). | The record also 


indicates that shortly: thereafier Smith consummated a 


series of trades in which he sold and sold short more 


- than: 85,000-sharés of PDA ‘stock: Was ‘the ‘relevant 


“information” to which Smith was. privy and” pon. 
which he: allegedly traded the ‘cold, hard ‘fact. that 
PDA had experienced two grin) ‘months i ina row? Or 


was it the soft statistical probability that PDA would. 
not likely reach ‘fourth quarter expectations? Perhaps ; 


not ‘surprisingly, the goverment advances. the 
former ria hea whereas Smith _ prefers the 
fatter, 


Ultimately, we ‘need not decide’ the fia quéson 


whether ‘the’ information that Sin * possess 


"hard" or “soft” because, as is ‘discussed infra, we 
conclude that’ there siniply is no per se rule’ ‘that’ 


"soft” ‘information’ cannot be “material” ‘within ‘the 
meaning of Rule 10b-5. 


FN23. See, eg., “7 ‘Louis Loss & Joel Seligman, 
Securities Regulation 3504-05: (ded. 1991); 2 Alan. 


R. Bromberg & Lewis D. Lowenfels, ‘Securities 
Fraud & Commodities’ Fraud, § 7. (600), at 1: 159, 
7:160.14 (1996); ‘Allan Horwich, ‘Possession Versus 
Use: Is There’ a Causation Element i in the Prohibition 
on Insider Trading?, 52 Bus. Law. 1235 (1997). 


FN24. Our own decisions, although not addressing 


the causation issue specifically, also suggest that 
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"use” is a required element of a Rule 10b-5 insider END OF DOCUMENT 
trading vidlation. See, e.g., SEC v. Clark, 915 F.2d ; 

439, 443 (Oth Cir.1990) ("[A] person violates Rule 

10b-5 by buying or selling securities on the basis of 

material nonpublic information if ... he is an insider 

of the corporation in whose shares he trades.” 

(quoting Barbara Bader Aldave, Misappropriation: A 

General Theory of Liability for Trading on 

Nonpublic Information), 13 Hofstra L.Rev. 101, 

101-02 (1984) (emphasis added)). 


FN25., In fact, a knowing-possession standard would, 
we think, go a long way toward making insider 
trading a strict liability crime. In view of the 
Statutorily authorized ten-year prison sentence that 
may accompany an insider trading conviction, see 15 
U.S.C. § 78ff{a), any construction of Rule 10b-5 that 
de facto eliminates the mens rea requirement should 
be disfavored, see United States v. United States 
Gypsum Co., 438 U.S. 422, 436-38, 98 S.Ct. 2864, 
57 L.Ed.2d 854 (1978); Morrissette v. United States, 
342 U.S. 246, 250, 72 S.Ct. 240, 96 L.Ed. 288 
(1952). 


FN26, "An ‘out-of-the-money’ call option allows a 

“person purchasing the option to buy stock during a 
limited period in the future at a fixed price (the 
*strike price’). That price is higher than the current 
market price. Thus, the option holder essentially is 
‘betting that the market price will rise over the strike 
price within the limited time period. The time period 
Jimitations make such investments extremely 
speculative.” United States v. Grossman, 843 F.2d 
78, 81 n. 1 (2d Cir. 1988). 


FN27. We express no- view as to whether or not an = 
Adler-type presumption may be employed in civil 
enforcement proceedings under Rule 10b-5. 


FN28. The fact thatthe district court added that the 
inside information need not be the "sole[ }” cause of 
the trade alters neither our analysis nor our 
conclusion. It is sufficient, as the district court 
observed, that the material nonpublic information be 
a “significant factor” in the insider’s decision to buy 
or sell. We hold simply that the government may not 
rest upon a demonstration that the suspected inside 
trader bought or sold while in possession of inside 

' information; rather, it must, at a minimum, prove 
that the suspect used the information in formulating 
or consusmmating his trade. 
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UNITED STATES of America, Appellee, 
v. 
Robert CHESTMAN, Defendant- 
Appellant. 
No. 309, Docket 89-1276. 


United States Court of Appeals, 
Second Circuit. 


" Argued Nov. 9, 1990. 


Decided Oct. 7, 1991. 


Stock broker was convicted by jury of ten 


counts of securities fraud, fraudulent trading 
in connection with tender offer, mail fraud, 
and perjury in the United States District 
Court for the Southern District of New York, 


‘John Walker, Jr., J. Defendant appealed. 
The Court of Appeals, 903 F.2d 75, reversed. © 


On rehearing en baric, the Court of Appeals, 


Meskill, Circuit Judge, held that: © (1) 


Securities and Exchange Commission did not 
exceed ‘statutory authority in drafting rule 


governing fraudulent actions in connection... 
-with tender offer that dispensed with breach of 
fiduciary duty element of common-law’ ‘fraud: ” 
(2) no fidticiary relation or similar relationship . 
of. trust ‘and confiderice existed between’ 
husband and wife and husband. and wife’s. | 
family so as to impose Rule 10b-5 liability. on | 


husband’s_ stockbroker with ‘respect to 
information received from husband regarding 


wifé’s family’s business; and’ (3) ' any duty. | 
hushand may have owed wife’s family or wife _.. 
with | regard to confidential information 7 
to him “by wife regarding wife’s " 
family’s* business ‘was too ethereal to be” 


disclosed ~ 
protected by mail fraud statute. 


Affirmed i in part; reversed in part. 


Winter, Circuit ‘Judge, filed’ opinion ae 
concurring in part and dissenting in part | 
joined by Oakes, Chief Judge, Newman; 


Kearse, and McLaughlin, Circuit Judges. 


Miner, Circuit Judge, concurred and filed 


opinion. © 
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Mahoney, Circuit Judge, filed opinion 
concurring in part and dissenting in part. 


[1] SECURITIES REGULATION & 82 

349Bk82 
Securities and Exchange Commision did not 
exceed its authority in drafting rule governing 
fraudulent, deceptive or manipulative acts in- 


connection with tender offer that dispensed... 


with _ breach of. fiduciary duty element of - 
common-law fraud; although dispensing. with, 
settled problems .of proof associated. with 
demonstrating fiduciary breach i in problematic 


area of tender offer insider trading, rule . 


retained close nexus between prohibited 
conduct and statutory aims. Securities 
Exchange Act of 1934, § 14(e), as amended, 15 
U.S.C.A. § 78n(e). 


[2] SECURITIES ‘REGULATION e= 
60.63(2) 

349Bk60. 63(2) ea 
Stockbroker’s’ knowledge of client’s status as 
family member of .owner of. company and 
nature of information conveyed . by client to 
stockbroker concerning "proposed tender offer 


for company provided sufficient. evidence. from: e 
which trier of fact could infer that information a 


originated, directly or indirectly, from 
company insider in violation of Securities and 


Exchange Commission (SEC) rule prohibiting... s . 
fraudulent and manipulative acts in 


connection: with tender offer. USC. A. 
Const. Amends. Bis 


{3} CON: STITUTIONAL Law & 25808. 1) 
92k258(3. 1° a 
Formerly 92k258(3) 


Securities and” Exchange Commission rule... 


proscribing trading on basis of material . 
nonpublic information derived from insider — 
sources in tender . offer situation gave 


sophisticated ‘stockbroker, fair notice that — 


conduct in which he engaged was criminal 50. 
as to satisfy ‘due ~ ‘process. 
Const. Amends. 5, 14. 


[3] SECURITIES: REGULATION @= 82 
349Bk82 
Securities’ ‘and Exchange Commission “rule 
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proscribing trading on basis of material 
nonpublic information derived from insider 
sources in tender offer situation gave 
sophisticated: stockbroker, fair notice that 
conduct in which he engaged was criminal so 
as to satisfy due process. US.C.A. 
Const. Amends. 5, 14. 


[4] CONSTITUTIONAL LAW ee 258(2) 
92k258(2) 

When statutory language provides notice that 
conduct is illegal; notice requirements of due 


process have been met; Government need not 


await every conceivable challenge’ to law’s 


validity before it prosecutes conduct covered - 


by statute. U.S.C.A. Const.Amends. 5, 14, 


159] SECURITIES REGULATION <= 
60.2811) 

349Bk60.28(1) 

Traditional theory of insider trader liability 
under Rule 10b-5 clothes outsider with 


temporary insider status when outsider 


obtains access to confidential information 
solely for” corporate purposes in context of 
special confidential - -relationship; temporary . 


‘insider thereby ‘acquires correlative fiduciary ~ 


duty to corporation’s shareholders. Securities 
Exchange Act of 1934, 3 10(b), as amended, 15 
US. c. A: § 78ib). 


16) SECURITIES REGULATION a 
60.28(1) ~ 
349Bk60.28(1) 


Under Rule’ 10b-5, “Insider's. fiduciary duties 
run to spade i.e., shareholder- to-be, and to _ 


seller i.e.,.. preexisting. shareholder of 


securities, ' ‘even though buyér technically does. 
_ not have fiduciary relationship with insider = . 
prior to trade. Securities Exchange Act of — 
1934, § 10(b), as amended, 15 US.C.A. go 


78x). 


{71 SECURITIES REGULATION = 60. 18 
349Bk60.18 


Under misappropriation theory’ ‘of Rule 10b-5 ; 


liability, person violates rule when he 
misappropriates material nonpublic 
information in breach of. fiduciary. duty or 


similar relationship of trust: and confidence - 
and uses that information in securities 
transaction; misappropriation theory does not 
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require that buyer or seller of securities be 
defrauded. Securities Exchange Act of 1934, § 
10(b), as amended, 15 U.S.C.A. § 78j(b). 


[8] SECURITIES REGULATION €= 193 
349Bk193 

Relationships between husband and wife and 
between husband and wife’s family were not 
traditional fiduciary relationships for purposes 


of Rule 10b-5 criminal liability for insider 


trading in connection with tender offer. 
Securities Exchange Act of 1934, § 10(b), as 
amended, 15 U.S.C.A. § 78}(b). 


[9] FRAUD <7 
184k7 


by entrusting person with confidential 
information. 


[10] HUSBAND AND WIFE ¢= 1 
205k1 


Marriage does not, without . more, ‘create. 


fiduciary relationship. 


{41 SECURITIES REGULATION €= 60. 20.0. 8 


349Bk60.20 © 


More than’ gratuitous ‘reposal” ‘of ‘secret. to. - 


another who happens to be family member i is 


required to establish fiduciary or “similar 
relationship of trust and confidence for . 
purpose of Rule 10b-5 liability. Securities . 
Exchange Act of 1934, § 10h), as cla a 16. 


USCA. § 78i). © 


112] SECURITIES REGULATION ¢= 60.20 


349BK60.20 
"Simila relationship of trust and “confidence” 


- must. be’ functional: equivalent of fiduciary — 
relationship © for purposes of Rule 10b5. 
‘ to determine whether such sae. 
relationship exists, court must ascertain | 
characteristics of fiduciary: relationship... 
Securities Exchange Act of 1934, § 10(b), as 


liability; 


- amended, 15 U.S.C.A. § 78\(b). 
See publication Words: and. Phrases for other 
judicial constructions and definitions. 


[13} FRAUD 7 
184k7 


Fiduciary relationship favolves discretionary - 


authority and dependency, i.e., one person 
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depends on another, the fiduciary, to serve his 
interests. 


[14] FRAUD & 7 
1847 


In relying on fiduciary to act. for his benefit, 


beneficiary of relation may entrust fiduciary 
with custody. over property of one sort or 


another;. because fiduciary obtains access to. 


his. property to serve ends . of fiduciary 


relationship, he becomes duty bound not to. _ 


appropriate property for his own use. 


[15] SECURITIES REGULATION <= 60.20 
349Bk60.20 
Repeated disclosure _ of . pusiness secrets 
between family members may substitute for 
factual finding of dependence and influence 
and thereby sustain finding of functional 
equivalent of fiduciary relationship. for 
purposes of Rule 10b-5 liability. Securities 
Exchange Act of 1934, § 10(b), as amended, 15 
US.C.A. § 78j0). 


[16] SECURITIES REGULATION & 199 
349Bk199 - 


Evidence did not support finding that husband 


and wife’s family shared either fiduciary 
relation or. its functional, equivalent: for 
purposes of posing Rule: 10b-5 liability on 
stockbroker which. acted upon husband’s 
information with regard. to tender offer for 
family’s business, where husband had not 
been. brought into family’s inner circle, whose 
members. discussed confidential _ business 


-information. either because they ‘were kin OF #5. 
because they worked. together with owner of ; 


business, husband was. not employee . of 


business and there was no showing that he. - : 


participated in. confidential communications. 
regarding business, information about 
business was gratuitously communicated to 
him by his wife and did. not serve interest of 
family which owned business, and there was 


no evidence that. alleged relationship was . 
characterized by influence or reliance of any _ 
sort.. Securities Exchange Act of 1934, § 10(b),. . 


as amended, 15 U.S.C.A.§ 78H). 


17} SECURITIES REGULATION oe 193 _ 


349Bk193 | 
Husband’s status: ‘could not itself establish 
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fiduciary relationship between husband and . 
wife, and absent preexisting fiduciary relation. 


or express agreement of confidentiality, wife’s 
admonition to husband to not tell anyone 
about information about wife’s family’s 


business which ~ wife gratuitously. - 
communicated to husband did not establish - 
fiduciary relation or functional equivalent for. 
purposes of imposing Rule 10b-5 liability on ~- 


husband’s stockbroker. Securities Exchange 


Act of 1934, § 10(b), as amended; Es = 


§ 78}(b). 


_ [18] SECURITIES REGULATION ¢= 199. 


349Bk199 


Evidence. failed to establish implied. 


acceptance by husband of duty of 
confidentiality with respect to information 


conveyed to him by wife regarding wife’s: 


family business for purpose of imposing. Rule 
10b-5 liability .on husband’s stockbroker, 


where’ wife’s disclosure of information served... 


no purpose, business or otherwise, disclosure 
was unprompted, husband did not induce wife 
to convey. information .. through: 
misrepresentation or subterfuge, superiority 
and reliance did not mark relationship either 
before .or after disclosure, and there. was no 


pattern of sharing business. confidences. 


between couple. Securities Exchange Act. of 
1934, § 10(b), as amended,..15 U.S.C.A. §. 
78j(b). 


[19] POSTAL SERVICE e& = 350), 
306k35(9) 


Whatever ethical Sbligation husband. may. ais Be 
have owed wife’s family or wife with respect. tor. 


confidential information disclosed to him 
regarding proposed, tender. offer for. company. 


owned by wife’s family was.too:ethereal to be. a 


protected by mail frand statute, BUSCA. § 
1341, | 

[20] Se 35(10) 
306k35(10) 


Scheme -to- misappropriate. material nonpublic ord 
information in. breach. of fiduciary duty .of: 


confidentiality - may: constitute fraudulent 


scheme sufficient to sustain. mail. fraud. 3 


conviction. 18 U.S.C.A.: § 1341. 


*554 Elkan Abramowitz, New. York .City 7 


(Alan J. Bradner, Barbara L. Hartung, alan 
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-P. Williamson, Morvillo,. Abramowitz) & 
Grand, New York City, of counsel), . for 
appellant. 


David E. Brodsky, Asst. U.S. Atty., S.D.N.Y. 

(Roger S. Hayes, Acting U.S. Atty. for 
S.D.N.Y., Gerard E. Lynch, Asst. U.S. Atty., 
S.D.N.Y., New York City, of counsel), for 
a 


Paul Gonson, Sol., S.E.C., Washington, DC. 
(James R. Doty, Gen. Counsel, Jacob H. 
Stillman, Associate Gen. Counsel, Richard A. 
Kirby,.Sr. Litigation Counsel, Brian Bellardo, 


Sr. Sp. Counsel, Randall W. Quinn, Rada L. : 
Potts, S.E.C., Washington, D.C., of counsel), ' 


for amicus curiae S.E.C. 


Before OAKES, Chief ‘Judge, FEINBERG, 
[FN*] . MESKILL, NEWMAN, KEARSE, 
CARDAMONE, WINTER, PRATT, MINER, 


ALTIMARI, MAHONEY and McLAUGHLIN, 


rout gudece: 


FN* Judie Feinberg participated in the decision to 
_tehear the appeal in-banc and heard oral. argument. 
- He-subsequenitly retired from regular active service, 
however, and: thus: did not: vote in the in- banc 
decision.’ See 28 U.S.C. § 46(c); United States y. 
American-Foreign S.S. Corp., 363 U.S: 685, 80 
S.Ct. 1336, 4 L.Ed.2d-1491 (1960). 


ON REHEARING IN BANC 


MESKILL, Cireuit Judge, joined: by 


CARDAMONE;: PRATT, MINER and 
ALTIMARI, Cireuit Judges: 


In this rehearing i in banc, ‘we ender for the’. 


first time the validity: of Rule. 14e:3(a),° 17 
C.F.R. § 240.14e-S(a), which was promulgated 
by the Securities and Exchange Commission. 
(SEC) under section 14(e) of the 1934 Act, 15 
US.C. § 78nfe); we then reexamine two 


familiar landmarks of the securities fraud 


‘landscape, section 10(b) of the Securities 
Exchange Act of 1934 (1934 Act), 15 U.S.C. § 
78j(b), and the mail fraud statute, 18 U.S.C: § 
1341. The issues spring from the alleged 
insider trading of defendant Robert Chestman. 
A jury found Chestman guilty of thirty-one 
counts of insider trading and perjury: (1) ten 
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counts of fraudulent trading in connection 


with a tender offer in violation of section 14(e), 
18 U.S.C. § 2, and Rule 14e-3(a), [FN1] (2) ten 
counts of securities fraud in violation of 


section 10(b), 18 U.S.C. § 2, and 17 CFR. §- 
240.10b-5 (1988) (Rule 10b-5), (3) ten counts of — 


mail fraud in violation of the mail fraud 
statute and 18 U.S.C. § 2, and (4) one count of 
perjury in violation of 18 U.S.C.-§ 1621. A 
panel of this Court reversed Chestman’s 


convictions in their entirety. 903 F.2d 75 (2d . 


Cir.1990). 


FN1. The indictment and judgment of conviction: 


charge Chestman with violating Rule 14e-3(a) as well 
as Rule 14e-3(d). ‘The record provides no other 
indications, however, that Rule $4e-3() was 
involved in this case. In fact, in the government’s 


Memorandum of Law in Opposition to Defendant’s — 


Pretrial Motions, the government states: 
The ‘rule [Rule 14e-3} also- contains limited 
exceptions pertaining to multi-service _ financial 


institutions and brokerage transactions and ~ 
establishes .an. “anti-tipping” rule with . respect to _ 
matefial, nonpublic information concerning’ a ‘tender. . 
offer. Rule. 14e-3(b), (c), and (d). These provisions ne 
are not-at issue here. The indictment’ invokes only 


subsection (a) of Rule 14e-3. 
. Thus, like the district court, 704 F Sebi. 451, 456 n: 


4 (S.D.N.Y.1989), and the panel, 903 F.2d 75, 85: 


(2d Cir.1990), we assume that Chestman Was 
convicted only under subsection:(a) of Rule 14e-3. 


On in bane reconsideration; we conclude'that. ~ 
the’ “Rule 14e-3(a). convictions ‘should. be’. . 
affirmed and that the Rule 10b-5"and mail © 
fraud convictions should be reversed. We. 
vacate the’ panel’s decision on all three i issues. 

_. .We did not.rehear.the-appeal from.the perjury 


conviction and; as a result, the panel’s 
reversal of that convirnon stands. 


*555 BACKGROUND 


Robert Chestman is a Bieckiroker: Keith . 


Loeb first sought Chestman’s services in 1982, 
when Loeb decided to consolidate his and his 
wife’s holdings in Waldbaum, Inc. 
(Waldbaum), a publicly traded company that 
owned a large supermarket chain. During 


their initial meeting, Loeb told Chestman that 


his wife was a granddaughter of Julia 
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Waldbaum, a member of the board of directors 
of Waldbaum and the wife of its founder. 
Julia Waldbaum also was the mother of Ira 
Waldbaum, the president and controlling 


shareholder of Waldbaum. From 1982 to . 
1986, Chestman executed several transactions — 


involving Waldbaum restricted and common 
stock for Keith Loeb. To facilitate some. of 
these trades, Loeb sent Chestman a copy of his 
wife’s birth certificate, which indicated that 
his wife’s ‘mother was Shirley Waldbaum 
Witkin. 


On November 21, 1986, Ira Waldbaum agreed 


to sell Waldbaum to the Great Atlantic and 
Pacific Tea Company (A & P). The resulting 
stock purchase agreement required Ira to 
tender a controlling block of Waldbaum shares 


to A & P at a price of $50 per share. Ira told © 


three of his “children, ‘all ‘employees — of 


Waldbauin, about the pending sale two days’ 


later, admonishing them to keep the news 


quiet until-a public announcenient. He also 
told his sister, Shirley Witkin, and nephew, | 


Robert Karin, about the sale, and offered to 
tender their shares along with his controlling 


_ block of shares to enable them to avoid the’ 


administrative difficulty of tendering after the. 
public ‘anhouncément. 


it was 4 remain confidential. 


In spite of Ira’s counsel; Shirley told hee 


daughter, Susan Loeb, on November 24 that 


Ira was selling the’ company. Shirley warned 


Susan not'to: tell anyone except her husband, 


Keith Leb, because’ ‘disclosure could ruin the” “ 


sale.’The next day, Susan told her husband 


about: the’ ‘pending tender offer and cautioned’ — 
him “not “to tell’ aftyone because "it could _ 


possibly ruin the sale.” 


The following day; November 26, Keith Loeb ~ 


telephoned’ ‘Robert “Chestman at 8:59 a.m. 
Unable to reach Chestmnan, Loeb left a 


message asking: Chestman to call him” 
"ASAP."> According to’ Loeb, he later spoke “ 
with Chestman. between 9:00 a.m. and 10:30 * 


a.m. that morning and told Chestman that he. 
had "some definite, some accurate 


information” that ‘Waldbaum was about tobe — 
sold at a “substantially higher” price than its: 
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market value. Loeb asked Chestman several 
times what he thought Loeb should do. 
Chestman responded that he could not advise 
Loeb what to do "in a situation like this” and 
that Loeb would have to make up his own 
mind. : 


That morning Chestman executed several 
purchases of Waldbaum stock. At 9:49 a.m., 
he bought 3,000 shares for his own account at. 
$24.65 per share. Between 11:31 am, and 
12:35 p.m., he purchased an additional 8,000 
shares for his clients’ discretionary. accounts at_ 
prices ranging from $25.75 to $26.00 ‘per 
share. One of the discretionary accounts was. 
the Loeb account, for which Chestman nee 
1,000 shares. 


Before the market closed at 4: 00 p-m., Loeb... 
claims that he telephoned Chestman a second 
time. During their conversation Loeb again 
pressed. Chestman for advice. Chestman 


repeated that he could not advise. Loeb. "in a. 


situation like this,” but then said that, based 7 
on his research,. ‘Waldbaum, was a"buy.” Loeb 
subsequently ordered . 1,000 shares of 
Waldbaum stock. | 


Chestman presented a different version of the... . 
day’s events. Before the SEC- and at trial, he 


claimed that he had purchased Waldbaum. : 


stock based on his own research. He. stated. 


that his purchases’ were. consistent. with. .. ‘ 
of. ‘Waldbaum stock and... 


previous u ; 
other retail food stocks and were supported. by .: 
reports in trade publications as well as the. 
unusually high trading volume of the stock on 

November 25. He denied having spoken to. 
Loeb about Waldbaum: stock on the day of the 

trades. 


At the close of trading on November 26, sta oe 
tender offer was publicly “announced, | ee 


“Waldbaum stock rose to $49 per share the 
next business day. In December 1986 Loeb _ 


learned’ ‘that the National Association *556 of. - 


Securities ‘Dealers had". started an 


investigation concerning transactions in.” 


Waldbaum ‘stock. ‘Loeb coritacted Chestman - 
who, according to Loeb, “reassured” him that. ; 
-Chestman had bought the stock for Loeb’s |. 
account based on his research. Loeb called 
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Chestman again in April 1987 after learning 
of an SEC investigation into the trading of 
Waldbaum stock. Chestman again stated that 
he bought the stock based on research. 
Similar conversations ensued. After one of 
these conversations, Chestman asked Loeb 
what his “position” was, Loeb replied, "I guess 
it’s the same thing.” Loeb subsequently 
agreed, however, to cooperate with the 
government. The terms of his cooperation 
agreement required that he disgorge the 
$25,000 profit from his purchase and sale of 
Waldbaum stock and pay a $25,000 fine. 


A grand jury returned an indictment on July 

20, 1988, charging Chestman with the | 
following counts of insider trading and ~ 
perjury: ten counts of fraudulent trading in - 
connection with a tender offer in violation of 


Rule 14¢-(a), ten counts of securities fraud in 
violation of Rule 10b-5, ten counts of mail 
fraud, and one count of perjury in connection 
with his testimony before the SEC. The 


district’ ‘court thereafter dénied Chestman’s - 


motion to dismiss the indictment. 704 F. Supp. 
. 451 (S.D.NLY.1989). zu 
‘Chestman was found guilty. on all-counts. 


Chestman appealed. He claimed that Rule 


14e-3(a) was invalid ‘because the SEC had 


exceeded its ‘statutory . authority in 


promulgating : a rule that dispensed ‘with one 


of the common law’ elements of fraud. “He also 


argued that there was insufficient evidence to _ 
sustain his Rule.10b-5, mail fraud and. perjury mh ae 


convictions. 


_ A panel of this Court reversed Chestman’s 
. -.convictions on. all counts; issuing -three - - 
- separate opinions on the Rule 14e-3(a) 


charges. 903 F.2d 75 (2d Cir.1990). 
Familiarity © with ‘the panel’ 8 opinions is 
assumed. 


A majority of the active judges of the Court 
voted to rehear in bane the panel’s decision 
with respect to the Rule 14e-3(a), Rule 10b-5, 


and mail fraud convictions. We directed. the 
parties 'to file additional briefs on these issues _ 


and heard oral argument on. November 9, 
1990. 
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DISCUSSION 
A. Rule 14e-3(a) 


Chestman challenges his Rule 14e-3(a) . 
convictions on three grounds. | 
contends that the SEC exceeded its 
rulemaking authority when it. promulgated 
Rule 14e-3(a). He. then argues that. the 
government presented insufficient evidence to 
support thesé convictions. Finally, he | 


contends that his - convictions should be. 


overturned on due process notice grounds. We 
begin with his facial. attack on the ae of. 
Rule 14e-3(a). 


1. Validity of Rule isda | 


[1] Chestman’s first challenge concerns the: _. 
validity of a rule prescribed by the SEC. 

pursuant to a congressional delegation of: 
rulemaking authority. The question . 
presented is whether Rule 14e-3(a) represents . _ 
a proper exercise of the SEC’s statutory . 


authority. _ While we have . not heretofore, - .. 
- addressed this question, several district court....: 
judges in this Circuit have. -concluded . that... 


Rule 14e-3(a) represents.:a. valid. exercise ; of ae 


rulemaking. authority. See United States v. 7. 
Marcus Schloss.& Co., Inc., 710. ‘F-Supp. 944, . 


955-57 (S.D.N-Y. 1989), (Haight, Jy US. ve. 
Chestman, 704 F.Supp. 451, 454-58 
(S.D.N.Y.1989) (Walker, J.). See also .. 
O’Connor & Assoc. y.. Dean Witter Reynolds, 


Inc, 529 F.Supp. 1179, 1190-91... 


(S, D. N-Y.1981) ©. -(Lasker, (rejecting. 
contention that. Rule 14e-3. pone the: scope: 


of section . 14€), because. the rule. -covers .... 
transactions on the open market, and-not just. 
~ transactions between the tender offeror and.a ~~ 


shareholder of a target company). . 


The enabling: statutes for Rule 14e-3(a) are. 
section, 14(e) and section 23(aX1) of the 1934. 
Act. Section 14(e) provides: i 
It shall be unlawful for any. person to make re 
any untrue. statement of a material. fact or:: . 
omit to state. any. material fact necessary.in ~.. 
order to make the. statements made, in the . - 
light of the circumstances *557 under which ~~ - 
they are made, not misleading, or te engage. «- 


in any fraudulent, deceptive, or manipulative.“ 


acts or practices, in connection with any 
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tender offer or request or invitation for 
tenders, or any solicitation of security holders 
in opposition to or in favor of any such offer, 
request, or invitation. The Commission shall, 
for the purposes of this subsection, by rules 
and regulations define, and prescribe means 
reasonably designed to prevent, such acts and 
practices as are fraudulent, deceptive, or 
manipulative. 

15 U.S.C. § 78n(e). The first sentence of 
section 14(e) is a self-operative ‘provision, 
which: ‘Congress enacted as ‘part of the 


Williams Act,’ Pub.L. No. 90-439, 82 Stat. 454 : 


(1968).: Congress added the second sentence, a 

rulemaking provision, in 1970. ~ Section 
23(aX1), in turn, authorizes the SEC "to make 
such’ rules and régulations as’ may “be 
necessary or appropriate to implement ‘the 
provisions ‘of this chapter for ‘which [it is] 
responsible “or for the’ * exécution of the 
functions vested in Gt] by this chapter.” . 15 
US. €. § een) : : 


Acting: pursuant to the axtthority seantisd by 


sections: 14(e) and’ ‘23(aX1), the’ SEC - 


‘promulgated Rule 14e-3°in 1980. Rule 14e- 


 3(a), the subsection under whith Chestman 


was convicted, provides: 


Te. any person wae: taken‘a ‘Substantial nee or 


steps to commence, or has “commenced, a 


tender offer (the “offering person”), it shall 


constitute a ‘fraudulent; - “deceptive or” 


manipulative act’ or” “practice within” the: 
. meaning” of section’ 14(e) of the Act ‘for any 
otherpérson who is‘ in ‘possession of material 


information ‘relating ' to“ such’ tender” offer’ 
which information he’ knows or has‘ reason to. 
know is nonpublic and which he knows or has" 


reason to know pe atieh sy acquire’ directly or 
indirectly from: © 
(1) The offering pe person, ° : 
(2) The issuer of the securities’ eoisht or to be 
sought by’such tender offer, or. 


(3). Any: officer, director, partner or employee 


or any othér: ‘person -acting-on behalf of the 
offering person'or such issuer, to ‘purchase or 


sellor cause to be purchased: or sold any of. - 


such. securities or any securities. convertible 
into or exchangeable for ‘any such securities 
or any option or right to. obtain or to dispose. 
of any, of the » foregoing securities, unless 
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within a reasonable time prior to any 
purchase or sale such information and its 
source are publicly. disclosed by press release 
or otherwise. : 
17 CF. R. § 240. Me-3ta).. 


One violates Rule 14e-3(a) if he trades on the 


basis of material nonpublic information. 
concerning a pending tender offer that he >» 
knows or has reason to know has been 


acquired “directly or indirectly” from an 


insider of the offeror or issuer, or. someone. f 


working on their behalf. Rule 14e-3(a) is a 


disclosure provision. It.creates a duty i in those 


traders who. fall within its ambit. to abstain or 
disclose, without: regard to whether the trader 
owes a pre- existing fiduciary duty to respect 
the confidentiality of ‘the information. 


Chestman claims that the SEC exceeded. its. 7 
authority in drafting Rule 14e-. 3(a)-more. 


specifically, in drafting a rule that dispenses 
with one of the cérnmon law elements of fraud, 
breach of a fiduciary duty. 


In reviewing this claim, our scope of 3 review is 
limited. “If. Congress’ has explicitly left.a gap... _ 
for the agency to fill, there is an express. 
delegation of ‘authority to! ‘the agency to. 
elucidate a specific provision of the statute by ~~ 
regulation, Such legislative regulations are. 

_ given controlling weight unless they are _ 
arbitrary, capricious, or manifestly contrary to ~ 


the statute.” Chevron, ‘U.S.A, Inc. v. Natural 


Resources Defense ‘Council, Inc., 467 U.S. 837, wide 
843-44,°104 S. Ct 2778, 2781-83, 81 ‘L.Ed.2d . 

694 (1984) (upholding the EPA’s ‘construction 

of the Clean Air‘Act term "stationary. source”), 
When ° Congress del gates to” an agency the unt 


rue to prorhulgate 1 rules, 


“fagency] — adopts. regulations | with ae 
ies ‘effect. A reviewing court is not __ 


free to ‘set aside those regulations. simply. 


becatise it would have interpreted the statute 


in a different manner... 


The {rule} is therefore entitled to more than’ . 
mere déference or weight. It can be set aside ; 
only “ifthe: [agency] exceeded #558 | fits]. 


statutory authority or if the ‘regulation: ‘ig 


“arbitrary, capricious, an abuse of discretion, 2 — 


or otherwise not in-accordance with law.” 


Batterton v. Francis; 432 U.S. 416, 425-26, 97 : - 
S.Ct. 2399, 2405-06," 53° ‘L.Ed.2d° 448 (1977) : 
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(internal citations omitted) (quoting 5 U.S.C. § 


706(2XA), (C)) (upholding the power of the | 


Secretary of Health, Education and Welfare to. 
prescribe “standards” for determining what 
constitutes “unemployment” for purposes of 


benefit eligibility). We thus will reject only — 


those rules that are." inconsistent with the 
statutory mandate or that frustrate the policy 
that Congress sought to implement.” ™ 
Securities Industry Ass’n v. Board of 


Governors, 468 U.S. 137, 143, 104 S.Ct. 2979, ‘ 
2982, 82 L.Ed.2d 107 (1984) (quoting Federal 


Election ‘Comm’n y. Democratic Senatorial 
' Campaign Comm., 454 U.S. 27, 32, 102 S.Ct. 


38, 42, 70 L.Ed.2d 23 (1981). See also 2K. 
Davis, Administrative Law Treatise § 7:8, at 


37 (2d ed. 1979) (noting the deferential 
standard of review for “legislative rules”). 
Furthermore, we remain mindful that, in 
construing legislation, we must " give effect, 


if possible, to every clause and word of a. 
statute.’ " United States v. Menasche, 348 
U.S. 528, 538-39, 75 S.Ct: 513, 520, 99 L.Ed. 


615 (1955) (quoting Montclair v. Ramsdell, 107 
US. 147, 152, 2 S.Ct. 891, 395, : 271 L.Ed. 431 
vonsider “whether Congress’ authorized "the 
SEC to enact Rule 14e-3(a). , 


The plain language of section Ue represents 


a broad delegation of rulemaking authority. 


The statute explicitly directs the SEC to | 
"define" fraudulent practices and to "prescribe 
_ means. reasonably . designed. to..prevent” such 
“practices. “It is difficult. to. see_how. the -power:~... 
to “define” fraud could. mean anything less . 
than the ] power to "set forth’ the meaning of"... . 
fraud in the tender offer context... See. 
_ .Webster’s Third New International. Dictionary oo 
“592 (1973), “This delegation of ralemaking . 


responsibility becomes a hollow gesture. if we 
cabin the SEC’s rulemaking authority, as 

‘Chestman urges we should, by common ine 
definitions of fraud. Under Chestman’s 


construction of the statute, the separate grant _ 
of rulemaking power would be rendered . 


superfluous because the SEC. could never 
define as. fraud anything not already 
prohibited by the self-operative provision. 


Such a narrow construction of the - 


congressional. grant of authority. -would cramp 
the SEC’s ability to define fraud flexibly in 
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the context of the discrete and highly sensitive 
area of tender offers. And such a delegation of 
“power,” paradoxically, would allow the SEC 
to limit, but not extend, a trader’s duty to 
disclose. 


Even if we were to accept the argument that . 
the SEC’s | definitional authority is 
circumscribed by common law fraud, which we . 
do not, the SEC’s power to "prescribe means __ 
reasonably designed to prevent” fraud extends , 

the agency’s rulemaking authority. further... 
The language of this portion of section 14(e) i is: 

clear. The verb “prevent” has a. plain: - 
meaning: "ITlo keep from happening’ or 
existing |, osplecially] _.by precautionary 
measures.” .. Webster's . New Third 
International Dictionary 1798 (Q971). A 
delegation of authority to enact. rules 


"reasonably designed to prevent” fraud, then,. .. 
necessarily encompasses the . power to. °: 


proscribe conduct outside the purview of fraud, 


be it-common law or .SEC-defined fraud.. .. 


Because the operative words .of the statute, - 
“define” and “prevent,” have... clear. 
connotations, . the language. ofthe statute is. . 
sufficiently clear to’ be . “dispositive. here. .. 
Chevron, 467 U.S. at 842-43, 104 S.Ct. at 

2781-82. We note, however, other factors that, : 
bolster our interpretation. 


Nothing in athe legislative: histo of ee. . 


14(e) indicates that the .SEC. frustrated». .- 
congressional, intent by enacting Rule 14e-S{a)... 
~ To the. contrary, -what legislative: history there. 
is suggests. that Congress intended to.. grant. 


broad rulemaking = to the. SECA in ass a 


instance.. 


As ‘originally enacted. Scion. ioe was Sat 

of the Williams Act. The Williams Act, the . 
Supreme Court has. concluded, was. :.” 
disclosure provision,” Piper. y. Chris-Craft. 


Indus., Inc., SA U.S. 1,27, 21, S.Ct..926, 942, £ 


was “the econ “of ‘investors who, ce ’ 
confronted. with a tender #559. offer.".-.1d. at... 


35, 97. S.Ct. .at 946. Although the legislative ae 


history "specifically...concerning. § 14(e) is. : 

sparse," Schreiber v. Burlington Northern, - 
Inc., 472 U.S. 1, 11, 105. S.Ct. 2458, 2464, 86 
L.Ed.2d 1 (1985), the congressional reports 
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indicate that section 14(e) was directed at 
ensuring "full disclosure” in connection with 
the trading of the securities of a tender offer 
target. Id. (quoting H-R-Rep. No. 1711, 90th 
Cong., 2nd Sess. 11 (1968); S.Rep. No. 550, 
90th Cong., Ist Sess. 11 (1967) U.S.Code Cong. 
& Admin.News 1968, 2811) (emphasis 
‘supplied by Supreme Court). Analyzing the 
legislative history of section 14(e), the 
Schreiber Court explained: 
Section 14(e) adds a "broad antifraud 
prohibition” anti 
provisions of § 10(b) of the Act and Rule 10b- 
5... It supplements the more precise 
disclosure provisions found elsewhere in the 
Williams Act, while requiring disclosure 


more explicitly addressed to the tender offer 


context than that required by § 10(b). 

Id. at 10-11, 105 S.Ct. at 2463-64 (quoting 
Piper, 430 US. ‘at 24, 97 S.Ct. at 940) 
(footnote omitted). The "very purpose of the 


[Williams] Act,” we have said, was "informed 


decisionmaking by shareholders.” Lewis v. 
McGraw, 619 F.2d 192, 195 (2d Cir.) (per 
curiam), cert. denied, 449 US: 951, 101°S.Ct. 
354, 66 L.Ed.2d 214 (1980). 


The legislative history of the 1970 
enienidincat: to section 14(e), the rulemaking 
provision, ‘likewise’ suggests a broad grant of 
congressional: authority. ‘Senator Williams, 
the bill’s sponsor, asserted the “utmost 
necessity” of - ‘granting | “fall rulemaking 
powers” to the SEC inthe aréa of ténder 
offers. 116: Cong Ree. 3024: (Feb. 10, 1970). 
The amendment ““would add to the 
‘Commission’s rulemaking . power,” Senator 
Williams: ‘explained, : "and enable it to deal 
promptly and °.. - flexibfly]” with problems i in 
that: area. . ‘Hearings - on §.3431 before the 
Subcom. on Securities of the Senate Comm. on 
Banking and Currency, 91st Cong., 2nd Sess. 
2 (1970) fhereinafter S.3431 Hearings]; see 
also.H.R:Rep: No. 1655, 91st Cong., 2nd Sess. 


4, reprinted’ in 1970 U.S:Code Cong: & . 


Admin.News 5025, 5028. During hearings on 


the...1970 Amendment, moreover, Senator | 
Williams asked’ the SEC chairman for 


"examplés of the frauduleiit, deceptive, or 
manipulative practices used in tender offers 
which the proposed [SEC] rulemaking powers 
would: “prevent,” noting that the information 
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"would be most helpful to the committee as we 
continue developing this legislation.” S. 3431 . 
Hearings, at 11. Responding to the Senator’s 
request, the SEC identified one such 
"problem" that the SEC’s proposed 
rulemaking authority would be used to 
prevent: 
The person who has become aware that a. 
tender bid is to be made, or has reason to ve 
believe that such bid will ‘be made, may fail 
to disclose material facts with respect thereto 
to persons who sell to him securities for ~ 
which the tender bid is to be made. 
Td. at 12. Notably, this hypothetical does’ not ~ 


contain any requirement that the trader — - 
breach a fiduciary duty. All. told, the - 


legislative history indicates that Congress 2 
intended to grant broad rulemaking power to _ 
the SEC under section 14(e). This delegation 
of authority was aimed at promoting. full 
disclosure in the tender offer context and, in so 
doing, . contributing to: informed. 
decisionmaking by shareholders. 


In promulgating ‘Rule 146-3(a), the SEC acted 
well within the letter and spirit of section. 
14(e). Recognizing the highly. sensitive nature 


of tender offer information, its susceptibility rae: 
to misuse, and the often: difficult task of | 5 
ferreting out. and ‘proving fraud, Congress. ee 


sensibly delegated to the SEC broad authority 


to delineate a penumbra around the fuzzy ae 


subject of tender offer fraud: ‘See generally 
Loewenstein, Section 14(e) of the Williams Act | 
and the Rule 10b-5 Comparisons, 71 Geo. LJ. 


1311, 1356 (1983) (“It is difficult to see why 


Congress. would’ grant such: broad powers to 


the SEC if the SEC was. not expected’ tohave 
some leeway | in atilizing. ‘its ‘powers.”). To be a 


certain, ‘the. SEC’s ‘rulemaking power ‘under 
this broad grant of authority i is not unlimited. 
The rule must still be “reasonably related. to 


the purposes of the “enabling legislation.” 


Mourning v. Family Publications Service, Inc., 

411 U.S: 356, 369, 93 *560 S.Ct. °1652, 1661, 
86 L.Ed.2d 318° (1973): (quoting ‘Thorpe v. 
Housing Authority of the City of Durham, 393. 


U.S. 268; 280-81, 89 S.Ct. 518;' 525-26, 21 


L.Ed.2d, 474 (1969). ‘The SEC, however, in. 
adopting Rule 14e-3{a),’ ‘acted consistently with 


this authority. While’ disperising with the 
subtle problems of proof associated with. _ 
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demonstrating fiduciary breach in the 
problematic area of tender offer insider 
trading, the Rule retains a close nexus 
between the prohibited conduct and the 
statutory aims. — 


Legislative activity since the SEC 
promulgated Rule 14e-3(a) further supports 


the Rule’s validity. Congress acknowledged 


and left untouched the force of Rule 14e-3(a) 
when it enacted the Insider Trading Sanctions 


Act of 1984 (TSA), 15 U.S.C. § 78u-1. ITSA | 


imposes treble civil penalties on those who 
violate SEC rules "by purchasing or selling a 
security while in possession of material, 


nonpublic information,” id. § 78u-1(aX1), an — 


activity covered by Rule 14e-3(a). Congress, in 


fact, was advised that a Rule 14e-3 violation | 


would trigger treble damages under ITSA. 


See H.R.Rep. No. 355, 98th Cong., Ist Sess. 4, . 


11, 13 n. 20, reprinted i in 1984 U.S.Code Cong. 
& ‘Admin. News 2274, 2277, 2284, 2286 n. 20; 
see also H.R.Rep. No. 910, 100th Cong., 2nd 
Sess. 14, reprinted in 1988 U.S.Code Cong. & 
Admin News: 6043, ° 6051 (in enacting. the 
_. Insider - Trading and- Securities _ Fraud 
Enforcement Act of 1988, Congress noted that 
Rule 1de-3 had triggered efforts by private 
securities firms "to detect insider trading and 
other market abuses by their employees"). 


These references to Rule 14e-3 during debates _ 


on proposed insider trading legislation. may 


not amount to congressional ratification of the. 
Rule, see Red Lion Broadcasting-Co. v.-FCC, -.. - -- 
395 U.S. 367, 381-82, 89 S.Ct. 1794, 1801-03, . 


(23L Ed.2d ‘371 (1969), but they do support the 
Rule’s validity. Congressional silence in the 


.. face. of administrative construction of.a statute = 


lends | support to ‘the - validity of that 
interpretation. _ See United States vy. 
Rutherford, 442 U.S. 544, 554 n. 10, 99 S.Ct. 
2470, 2476 n. 10, 61 L.Ed.2d 68 (1979) ("once 
an. -agency’s statutory construction has been 
"fully brought to the attention of the public 
and the Congress,’ and the latter has. not 


sought .-to alter that interpretation although it 
_ has amended the statute. in other respects, - 


then presumably the legislative intent has 
been correctly discerned") (citations omitted), 
Red Lion Broadcasting Co., 395 U.S. at 381, 
89 S.Ct. at 1802; Zemel v. Rusk, 381 U.S. 1, 
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11, 85 S.Ct. 1271, 1278, 14 L.Ed.2d 179 (1965) 
("Congress’ failure to repeal or revise in the 
face of ... administrative interpretation has 
been held to constitute persuasive evidence 
that that interpretation i is the one intended by 
Congress. ") 


‘In sum, the language and legislative history. 7 
of section 14(e), as well as congressional 
inactivity toward it since the SEC | 
promulgated Rule 14e-3(a), all support the . 
view that Congress empowered the SEC to . 
prescribe a rule that extends beyond the 
common law. 


Giiesian points to nothing in the language ~ 
or legislative history of section 14(e) to refute 
our construction of the statute. Instead he. 
relies. principally on Chiarella v. United. 
States, 445 U.S. 222, 100 S.Ct. 1108, 63. 
L.Ed.2d 348 (1980), and Schreiber, 472 U.S.1,. - 
105 S.Ct. 2458, to advance his argument that 
section 14(e). parallels common. law fraud... 
That reliance is misplaced. A 


Chiarella considered whether trading stock on 
the basis of material nonpublic information in | 


the absence of a fiduciary breach constitutes ~ = 


fraud . under section 10(b).:. Confronted with 
both congressional and SEC. silence on. the. 
issue,.see section 10(b) and Rule 10b-5,. the 
Court applied common law principles of fraud. 


it concluded, based on those principles, that" 


liability. under section. 10(b) requires a 
fiduciary breach..  _. : - 


Several. factors limit Chiarella’ 's en 
value in this case. First, Chiarella of course 


-concerns -- section: .10¢b), .not-.section - 14(e). . 


Section 10(b) is a general. antifraud statute, 
while section 14(e) is an antifraud: provision. ..: 
specifically tailored to the field of tender 
offers, an area of the securities industry that, . 
the Williams Act makes clear, deserves special 
regulation. & 


*561 Second, section 14(e) evinces a clear 
indication of. congressional intent, while. 
section 10(b) does not. See Chiarella, 445 U.S. 


‘at 226;. 100 S.Ct.. at 1113 (neither. the 


legislative history nor the statute itself affords 
specific guidance for the resolution of this 
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case"). Section 10(b) speaks in terms of the 
use "in connection with the purchase or sale of 
any security" of "any manipulative or 
deceptive device or contrivance in 
contravention of such rules and regulations as 
the [SEC] may ‘prescribe as necessary or 


appropriate in the public interest or for the 


protection of investors." 15 U.S.C. § 78j(b). 
Section 14(e) directly proscribes, in self- 
operative fashion, "any fraudulent, deceptive, 


or manipulative acts or’. practices” in — 


connection with a “tender offer. Then, in a 
separate sentence, the statute directs the SEC 


to draft rules to define these practices and to. 
"The [SEC] shall, for the . 
purposes of- this subsection, by rules ‘and - 


prevent them: 


regulations: define, and prescribe means 
reasonably designed | to prevent, such acts and 


practices as are fraudulent, deceptive, or — 


manipulative.” The’ contrast in statutory 
language is telling. It underscorés, first of all, 

the dubious premise of Chestman’s argumen’ - 
that | ‘section 14(e) | was modeled after section 
re are hardly identical 
sé of section 14(e)’s 

, rulernaking” ‘provision, instead of tracking 


section 10(b), in ‘fact mirrors’ ‘section 15(cX2), 
15.U.S.C. § ‘780(cX2), which covicerns broker-  ~ 
"The language : ‘of the’ 
addition to’ section 14(e) is identical to that __ 
Section 15(cX2) of thé ‘Securities ° 
Exchange Act concerning practices of brokers 
and dealérs ih’ securities transactions in the” 
‘HLR-Rep. ‘No. 


dealer “relations. 


contairied i 


over-the-counter “markets.” 
_ 1655," 91st Cong., and Sess. 4, reprinted in 
1970° U-:S.Code Cong. ‘& Adinin. News’ 5025, 
5028. 


legislative delegation to the SEC to prescribe 
rules*than ¢ 
100) refers to” such rules as the SEC " may 


prescribe as hhecessary or appropriate,” section 
14(e) commands ‘the SEC to prescribe rules 
that. will “define” and "prevent" fraud. See 

Loewenstein; supra, 71 Geo.L.J. at 1356 ("By 7 

comparison, the Commission’s rulemaking. . 
authority under section 10(b) does not include © 
the “power to -definé manipulative “or _ 


deceptive” acts or ‘to adopt ‘prophylatic 
measures.). 


Indeed, in Chiarella, the 


‘The ‘coritrast also illustrates that” 
section 14(e) provides a more compelling 


an ‘does section. 100d). While section” 


Court even 
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distinguished sections 10(b) and 14(e). The 
Court acknowledged that the SEC had 
recently acted pursuant to its rulemaking. 
authority. under section 14(e) to bar 
warehousing, 
involving tender offers: 

In. this case, as in warehousing, a Bae of 
securities purchases stock in a_ target 
corporation on the _ basis 
information which is unknown to the seller. _ 
In both of these. situations, the seller’s 

behavior presumably would be altered if he 

had the nonpublic information. Significantly, 


however, the Commission has acted. to bar 


warehousing under its authority to regulate - 
tender offers. [citing ‘proposed Rule 14e-3]} 
after recognizing that action under § 10(b) 
would. rest on a "somewhat different theory” 
than that previously used to regulate insider - 
trading as fraudulent activity. 
Chiarella, 445 U.S. at 234, 100 S.Ct. at 1117- 
18 (footnotes omitted). That “somewhat . 
different. theory” ‘is oné that does not embrace. 
"any fiduciary duty ‘to Ithe. target] company or 
its shareholders.” 
Investor Study’ ‘Report, ER. Doc. No. 64, 92nd - 
Cong. Ist Sess., pt. 1, at 7nd (1971) (cited in 


Chiarella, 445 US. at 234 n. 19, 100'S.Ct. at’ 


1118 n. 19). Significantly, the Chiarella Court 
did not disapprove of this exercise of the SEC’s 
rulemaking power under section 14(e). 


Finally, Chiarella faced not only statutory 
silence on the issue before it but also. 
administrative reticence. “Neither ‘the. 


language of Rule 105-5, SEC discussions of the i 
retations ofthe — . 


rule, nor administrative interp ae 
rule ‘offered’ any’ ‘evidence’ the the, SEC, in 
drafting Rule“10b-5, intended the” 


beyorid ‘common law fraud. See Rule 10b-5 ; 
(referring to “artifice to defraud” and to “fraud ~ 


. upon any: person”); see also Chiarella, 445 


US. at 226, 100 S.Ct. at 1113 ("When Rule _ 


10b-5 was promulgated i in 1942, the SEC did _ 
not discuss *562 the possibility that failure to 


provide information ‘might ron afoul of § a 
id. at 230, 100 ee 


S.Ct. at 1115; id. 445°US. at 233, 100 S.Ct. at on 


10(b).")" (footnote omitted); 


1117° ("neither the Congress’ nor the 


Commission ever has’ adopted a parity-of- 


information nile”). ‘The language of Rule 14e- 
3a), on thé other hand, reveals ‘express: SEC ts 
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intent to proscribe conduct not covered by 
common law fraud. And "[plresumably the 
SEC perceived Rule 14e-3 as a valid exercise 
of its statutory authority." United States v. 
Marcus Schloss & Co., Inc., 710 F.Supp. 944," 
956 (S.D.NLY. 1989). 


Thus, the question presented’ here differs 
markedly from that presented in Chiarella: 
It is not whether section’ 14(e), standing alone, 

prohibits insider trading in the absence of a 
fiduciary breach. It is whether section 14(e)’ s 
broad rulemaking provision, together with 
SEC action under that authority i in the form of © 
Rule 14e-S(a), represent a’ valid exércise of 


administrative rulemaking. In Chiarella, the 


Court refused to recognize "a géneral duty 
between ~ all participants in market 
transactions to forgo actions based on material 
nonpublic information .. . absent some explicit 
evidence of congressional intent.” 445 U.S. at 
233, 100 S.Ct. at 1117. Our task is easier. 
Rule 14e-3(a) creates a narrower duty than 
that once ‘proposed’ ‘for Rule 10b-5--a parity of 
...dnformation rule-and, as. the language. and 
legislative history of section 14) make clear, 
- ‘the rule has Congress’ blessing. . 


Equally unavailing i is Chestmain’ 's reliance on 
Schreiber: The Schreiber Case arose from a 
hostile tender offer initiated by’ Burlington 
Northern, Inc. for El Paso Gas Co.. stock. | 


After a majority of El Paso’s shareholders — 


subscribed to. the tender offer, Burlington . 


y rescinded. its. offer, deciding to.enter | into a 


Burlington ‘substituted, a ‘new tender offer, 


_ .which  was.- soon... -aversubscribed.. ‘Several. -- 
shareholders. who “had tendered their ‘shares 


-during © the first ‘tender ‘offer “received a 
diminished payment due to the 
oversubscription of the “second tender offer. 


They claimed that. Burlington's. conduct — 


violated section 14(). as a “manipulative” 
distortion of the market for ‘El Paso stock. . 
Absent congressional guidance concerning the . 
meaning of the term "manipulative," it fell to 
the Court to. determine _ whether 
misrepreséntation or nondisclosure is. a 
necessary element of a violation of section 
14(e). Schreiber, 472 U.S. at 6-8, 105 S.Ct. at 
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2461-62. The Court looked to the ordinary _ 


and common law meaning of the term, as well 
as the legislative history of section 14(e), with 


its focus on nondisclosure. Relying on these 


sources, the Court held that misrepresentation 


or nondisclosure was an indispensable element 


of a section. 14(€) violation. Id. at 8, 105 S.Ct. 
at 2462. 


Chestman claims that Schreiber demonstrates — 
that section 14(e), like section 10b), projects. 
no further ‘than common law fraud. To. 

support this argument, he points to a ¥ 
statement in Schreiber indicating that section : 


14(e) is "modeled on the antifraud provisions 


of § 10(b).” Id. at 10, 105 S.Ct. at 2463. What 


Chestinan ignorés, however, _is that Schreiber 


contrasted as well as. _comparéed the two _ 
statutes. Following the language Chestman _ : 
quotes, the Court stated that section 14(e) _ 
"supplements" the other disclosure provisions 
in the Williams Act and requires "disclosure _ 
more explicitly. addressed to the tender offer; .. 
context than that required by, $ 10(b). "Id. at 


10-11, 105 S.Ct. at 2464. In. addition, the 


Court’s reference to the similarity between © 
sections 10(b) and. 14(e) only refers to section 


14(e)’s substantive ; provision. Section, 1b), as 


we have emphasized, lacks a. “separate: 
rulemaking grant akin to section. 14(e). + 
Moreover, even to the extent section 10(b) 1 may 
be accurately described as the father of section. 
14(e), as “well. as all later. antifraud: ‘provisions. 
under. ‘the’ 1934 Act, we cannot agree. that 
“section 10(b). therefore confines: section. 14), 
and its other, antifraud . ‘progeny, ‘to an... 


identical reach. 


ay 


Chestman: also. attempts to. an support from’ . 
footnote 11 in Schreiber. There, in. rejecting. 
petitioner’s ‘argument . that... _the 1970. . 
amendment to section 14(e), the ‘rulemaking 
provision, would be meaningless if section... -. 
14(e) concerned. disclosure only, the Court ~ 


observed: - 

*563: In. "adding. the 1970. pinshamett, 
Congress. simply ‘provided. a mechanism for 
defining and guarding against those.acts and 
practices which involve material 
misrepresentation or nondisclosure. The 
amendment gives the [SEC] latitude to 
regulate nondeceptive activities as a 
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"reasonably designed” means of preventing 
manipulative acts, without suggesting any 
change in ‘the meaning of the term 

"manipulative" itself. _ 

Id. at 11 n 11, 105 S.Ct. at 2464 n,. 11. 
Whatever may be gleaned from the footnote 
on the SEC’s definitional authority under 
section 14(e), the footnote plainly endorses the 
SEC’s authority to draft prophylactic rules 
under section 14e). It states that the 
rulemaking provision "gives the [SEC] 
_ latitude to regulate nondeceptive activities as 
a "reasonably designed’ means of preventing 
manipulative acts." Id. (emphasis added). 


Chestman offers no persuasive explanation _ 


why the authority "to regulate nondeceptive 


activities” would not also allow the SEC to. 


regulate nonfraudulent conduct. 


As for the SEC’s authority. to define the 
operative words of section 14(e), Schreiber 
seems to be saying only that section 14(e)’s 


rulemaking’ provision does not itself change 


the cornmon law meaning ‘of "manipulative." 


The Court was ‘not confronted with the’ 
question: “ ‘raised here--whéther SEC action | 


pursuant * to the rulemaking delegation 
exceeds | statutory, authority-because the. 


petitioner @id not point to any SEC rules . 
drafted under section” 14(e) that. covered 
Burlington’s activities, Moreover, even if we | 
were to agree with Chestman that, under 


‘Schreiber, the common ‘law ‘confines the SEC 
in: ‘défining © "manipulative," we would still 


uphold the validity’ of Rule’ ‘14e-3(a). In 


Schreiber, the definition of " manipulative” , 


proffered by the plaintiff would have 7 
eliminated a ‘requirement that there, be a 
nondisclosure’ or’ material misrepresentation, a 


the primary evils at which section. 14(e) took. 
aim. Rule 14e-3(a), in contrast, does not stray 
from congressional intent; 
disclosure Provision. a 


; Therefore; based on the plain, language of - 
section 14(é), and congressional activity both ... 


before section'14(e) was enacted and after Rule’ 


14e-3(a) was promulgated, we hold that the ~ 
SEC did not. exceed its ‘statutory authority in 


drafting Rule AesXe), 


2. Sufficiency: of the Evidence’ 


it remains a 
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[2] Chestman also argues that the evidence 
was insofficient to sustain his Rule 14e-3(a) 
convictions. In.an argument raised for the 
first time in his in bane brief, Chestman - 
contends that the government failed to present 
sufficient evidence to show that he knew that 
the information had been acquired "directly or 
indirectly" from the Waldbaum company, a 
Waldbaum company imsider,; or a person... 
acting on the company’s. behalf. This | 
argument merits only brief consideration. 


The jury heard. ‘ihe following. edidence: 
Chestman knew that Keith Loeb...was ‘a... 
member of the Waldbaum family. . Chestman. 
knew that the information concerned the. 
Waldbaum family business. He also knew 
that the. information was not publicly 
available. Furthermore, he had heard Loeb 
describe. the information as "definite" and 
"accurate." While more than one inference. 
could. be drawn from this evidence, the: jury’s. 
conclusion was far from. an irrational one. A. 
jury. -could ‘reasonably . infer that. Chestman. 
knew that the information. originated from a 
Waldbaum insider. ‘We disagree with. 
Chestman’s intimation that ‘Loeb had to. 
describe the information to Chestanan as... 
“confidential.” 
information as “definite” and... "accurate," .. 
together with Chestman’s .- -lmowledge ~ that... 


Loeb was a Waldbaum relative, provided the .. 


crucial basis from which. to infer - 
confidentiality. 
Chestman be told the family channels through . 

which the information had travelled. In sum, - 
Chestman’s knowledge of Loeb’s status as a 

Waldbaum family member and the nature of - . 
the information conveyed. provided sufficient 
evidence from which a: rational. trier. of. fact. 
could infer that the information originated, 
"directly or indirectly,” from a en 


insider. 


3. Due Process. ; 2 


[3] Chestman next argues that his : Rule l4e- 


| Sa). ‘convictions violate due process because - 


*564 he did not have fair notice that his 
conduct was criminal. Given the explicit 
language oF Rule 14¢-3(a), we also reject. this 
claim. 7 
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The purpose of the “fair notice” requirement 


of due process is "to give a person of ordinary 
intelligence fair notice that his contemplated 
conduct is forbidden by the statute.” United 
States v. Harriss, 347 U.S. 612, 617, 74 S.Ct. 
808, 812, 98 L.Ed.- 989 (1954). That 
requirement was met here. As we have seen, 


Rule 14e-3(a) explicitly proscribes trading on 
the: basis of material nonpublic information 


derived from insider sources. Unlike Rule 
10b-5, Rule 14e-3(a) is not a general, catchall 
provision. It targets specific conduct arising in 
a unique context-tender offers. The language 
of the rule‘gave Chestman, a sophisticated 
stockbroker, fair notice that the conduct in 
which he: engaged was criminal. 


[4} That leaves Chestman with the dubious 
argument that, while he had notice that Riile 
14e-3({a) prohibited his activity, he could not 
have known whether a court would find the 
rule. valid::."Due procéss does not extend this 
far.. When statutory language provides notice 
that: ‘conduct i is illegal, the notice requirenients 
’ Of “due - process ‘have been met. The 


government need not await every “conceivable” 
challenge to a law’s ‘validity before it 


prosecutes conduct covered by a ‘statute. 
Chestman "“treaded closely enough along 
proscribed lines ... 


United States v. Carpenter, 791 F.2d: 1024, 
1034.(2d Cir.1986), aff'd, 484 U.S. 19, 108 
S.Ct. 316, 98 L.Ed.2d 275 (1987). 


B. Rule 10b-5 


Chestinan’s Rule © 10b-5 convictions were . 
‘based on: the. ‘misappropriation’ theory, which 


provides that “one “who misappropriates 
nonpublic information i in breach of'a fiduciary 


duty and trades on that information to his own © 


advantage violates Section 10(b) and Rule 10b- 
5." SEC v. Materia, 745. F.2d 197, 203 (2a 
Cir.1984), cert. denied, 471 U.S. 1053, 105 


S.Ct. 2112, 85 L.Ed.2d 477 (1985). With . 
respect to ‘the shares Chestman purchased ¢ on 
behalf of Keith Loeb, Chestman was convicted * 
abetting = Loeb’s _ 


of — aiding and 
misappropriation of nonpublic information in 


breach of a duty Loeb owed to the Waldbaum _. 


family and to his wife Susan. As to the shares 
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Chestman purchased for himself and his other 
clients, Chestman was convicted as a "tippee" 
of that same misappropriated information. 
Thus, while Chestman is the defendant in this 
case, the alleged misappropriator was Keith 
Loeb. _ The government agrees that 
Chestman’s convictions cannot be sustained 


unless there was sufficient evidence to show. 


that (1) Keith Loeb breached a duty owed to 
the Waldbaum family or Susan Loeb based on 


‘a fiduciary or similar relationship of trust and 


confidence, and (2) Chestman knew that Loeb 
had done so. We have heretofore never 
applied the misappropriation theory--and its 
predicate requirement of a fiduciary breach--in 
the context of family relationships. As..a 
prologue to that analysis, | we canvass past 
Rule 10b-5 jurisprudence. — 


Section 10(b) prohibits the use "in arcoumection: 


with the purchase or sale of any security ... [of] 


any manipulative or deceptive device or 

contrivance in contravention of such rules and 
regulations as. the Commission may. - 
prescribe.” 15 USC. § 78j(b). Pursuant to _ 
. :that mandate, the SEC. promulgated Rule. 10b- 


"Ito employ any dévice, scheme, or artifice to 7 
defraud” or "[tlo engage in any act ... ‘which. . 


operates ... as a fraud or deceit upon any. 


person, in connection with the purchase or sale 
of aniy. security.” 17 CFR. § 240.10b-5 (1988). 7 
While more than one interpretation has been 
. -given'to this. expansive. language, fraud has - 
remained ‘the centerpiece of a Rule 10b-5. 


criminal violation. __At this juncture, two 


genéral theories of Rule 10b-5 fraud have 
emerged to fill the interstitial g gaps of. the rule, 


1. Traditional Theory of Rule 10b-5 Liability." 


[5] ‘The traditional theory of insider trader _ 


liability derives principally from the Supreme 
Court’s holdings in Chiarella, 445 *565, U.S. 


222, 100 S.Ct. 1108, and Dirks v. SEC, 463 i 
US. 646, 103 S.Ct. 3255, 77 L.Ed.2d 911. . 
(1983). A securities trader commits Rule 10b- . - 
5 fraud, the Chiarella Court held, only if he | 
“fails to disclose material information prior to | - 


the consummation of a transaction ... when he 


is under a duty to do so." Chiarella, 445 U.S. - 


at 228, 100 S.Ct. at 1114. The Chiarella 
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Court then delineated when a_ person 
possessing material nonpublic information 
owes such a duty--what it called "[t]he 
obligation to disclose or abstain” from trading. 


Id. at 227, 100 S.Ct. at 1114. It held that this 


duty "does not arise from the mere possession. 
of nonpublic market information.” Id. at 235, 
100 S.Ct. at 1118. That is, the duty inquiry 
does not turn on whether the parties to the 
transaction have "equal information.” Dirks, 
463 U.S. at 657, 103 S.Ct. at 3263 (construing 
Chiarella ). Rather, a duty to disclose or 
abstain arises only from " ’a fiduciary or other 
similar relation of trust and confidence 
between [the parties to the transaction].’” " 
Chiarella, 445 U.S. at 228, 100 S.Ct. at 1114 
(quoting Restatement _Gecond) © of Torts § 
551(2Xa) (1976). ~ 


In Dirks, an action concerning the liability of 
a tippee of material nonpublic information, 
the Court built on its holding in Chiarella. 
Dirks. again rejected a-parity of information 


theory ‘of Rule. 10b-5 liability, reiterating the 


"requirement ‘of a specific relationship 
between the shareholders and the individual 
, trading on inside information.” 
U.S. at..655, 103 S.Ct. at 3261. 
examined: when a tippee inherits a fiduciary 
duty to the corporation’s shareholders to 
disclose or refrain from trading. Noting the 

“derivative” nature of. tippee liability, id. at 
659, 103 S.Ct. at 3264, the Court held that 
tippee liability attaches only when an "insider 


has. breached ‘his’’ fiduciary duty to the © 
shareholders by disclosing ‘the information to. 

the. tippee and the tippee knows or should 
know that there has been a breach. or Id. at 


660;'103 S. Ct. at 3264. 


Dirks established: in- dictum, ‘an ‘additional’ 


means by which erstwhile outsiders become 
fiduciaries of ‘a corporation’s shareholders. 
Justice Powell explained: 

Under certain circumstances, such’ as where 
corporate information ‘is 
legitimately to an underwriter, accountant, 


lawyer, or consultant working for the’ 
corporation, these outsiders may become | 


fiduciaries of the’ shareholders, The basis for 
recognizing this fiduciary duty is not-simply 
that ‘Sock persons acquired nonpublic 
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corporate information, but rather that they | 
have entered into a special confidential 
relationship in the conduct of the business of. 
the enterprise and are given access to 
information solely for corporate purposes... 
For such a duty to be imposed, however, the. 
corporation must expect the outsider to keep 
the disclosed nonpublic _ information 
confidential, and the relationship at least 
must imply such a duty. 


Id. at 655 n. 14, 103 S.Ct. at 3262 n. v2 . 


(citations omitted). This theory clothes an. 
outsider with temporary insider status when. 
the outsider obtains access to confidential. 
information solely for corporate purposes in..: 
the context of 
relationship.” The temporary insider. thereby. . 
acquires a correlative fiduciary duty to the: 
corporation’s shareholders. 


[6] Binding these . strands of Rule 10b-5. 
liability are two principles-- one, the predicate 
act of fraud must be traceable to a breach of. 
duty to the purchasers or sellers of securities; 
[FN2] two, a fiduciary duty does *566 not. mn 
to the purchasers or sellers solely as a result of _ 


one’s possession of material nonpublic. 


information. 


FN2. The ‘insider's fi iduciary duties, ‘it should. be. 

noted, run to, a buyer (a shareholder-to-be) and. to a - 
seller (a pre-existing shareholder) of securities, even. Ses 
though the ‘buyer technically. ‘does not. have a. 


fidiciary relationship with the insider prior. to the : as 


’ trade. As the ‘Court explained i in ‘Chiarella: 


The transaction, in Cady, Roberts involved sale of 


shareholders in ‘the corporation. ‘The Conmmssion a 


embraced the reasoning “of Judge Learned Hand that 


"the director or’ Officer assumed a fiduciary relation — 


to the buyer by the very sale; for it would bea. . 


_ sory distinction to allow him to use the advantage of . 
his position to induce the buyer into the position of.a 


benéficiary although he ee forbidden to do so ‘once io 


the buyer had become one.” ys 
445 U.S. at'227 n. 8, 100, S.Ct. at 1114 28 


(quoting Cady, Roberts & Co., 40 S-E.C. 907, 914 


n. 23 (1961) (quoting: Gratz v. Claughton, 187 F.2d 7 

' 46, 49 (2d Cir.), cert. denied, 341 U.S. 920, 71. 
S.Ct. 741, 95 L.Ed. 1353 a95p) (internal citation 
omitted). 
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2. Misappropriation Theory 


[7] The second general theory of Rule 10b-5 
liability, the misappropriation theory, has not 
yet been the subject of a Supreme Court 
holding, [FN3] but has been adopted in the 
Second, Third, Seventh and Ninth Circuits. 
See, e.g., SEC v. Cherif, 933 F.2d 403 (7th 
Cir.1991); SEC v. Clark, 915 F.2d 439 (th 
Cir.1990); Rothberg v. Rosenbloom, 771 F.2d 
818 (8d Cir.1985), rev’d on other grounds after 
remand, 808 F.2d 252 (8d Cir.1986), cert. 
denied, 481 U.S. 1017, 107 S.Ct. 1895, 95 
L.Ed.2d ° 501 (1987); United States v. 
Newman, 664 F.2d 12 (2d Cir.1981), aff'd after 
remand, 722 F.2d 729 (2d Cir.1983), cert. 
denied, 464 U.S. 863, 104 S.Ct. 193, 78 
L.Ed.2d: 170 (1983). Under this theory, a 
person violates Rule 10b-5 when he 
misappropriates material nonpublic 
information in breach of a fiduciary duty or 
similar relationship of trust and confidence 
and uses that information in a securities 
transaction. See, e.g., Carpenter, 791 F.2d at 
. 1028-29; Materia, 745 F.2d at 201; Newman, 


664 F2d at 17-18. In contrast to. Chiarella 


- and Dirks, the misappropriation theory does 
not require that the buyer or seller of 
securities be defrauded. Newman, 664 F.2d at 
17. Focusing on the language "fraud or deceit 
upon any person" (emphasis added), we have 
held that. the predicate act of fraud may be 
perpetrated on the source of the nonpublic 
information, even’ though the source may. be 
unaffiliated ‘with the buyer or seller of 
securities. See Carpenter, 791 F.2d at 1032. 

To date we have applied the theory only in the 
context of employment relationships. ‘See 


Carpenter, 791 F2da at 1082 (financial: 


~ columinist’ breached ‘duty to his newspaper); 
Materia, 745 F.2d at 202 (copyholder breached’ 
duty to his printing company); Newman, 664 


F.2d at 17 (investment banker breached duty . 


to his firm). District courts in this Circuit 


have applied the theory in other settings as. 


well as in the employment context. See, e. g 
United States v. Willis, 737 F.Supp. 269 
(S.D.N.Y.1990) (denying motion ‘to dismiss 
indictment of psychiatrist who. traded on the 
basis of information obtained from. patient, in 
breach of duty arising from relationship of 
trust and confidence); United States v. Reed, 
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601 F.Supp. 685 (S.D.N.Y.), rev’d on other 
grounds, 773 F.2d 477 (2d Cir.1985) 
(allegation that son breached fiduciary duty to 
father, a corporate director, withstood motion 


to dismiss indictment); SEC v. Musella, 578 


F.Supp. 425 (S.D.N.Y.1984) (office services 
manager of law firm breached duty to law 
firm and its clients by trading on the basis of 
material nonpublic information acquired in 
the course of his employment). 


FN3. In Carpenter v. United States, 484 U.S. 19, 
24, 108 S.Ct. 316, 320, 98 L.Ed.2d. 275 (1987), an 
"evenly divided” Court affirmed the securities fraud- 
convictions brought pursuant to the misappropriation. 
theory. An affi irmance by an evenly divided court is. 

"not entitled to precedential weight.” See Neil. v. 
Biggers, 409 U.S. 188, 192, 93 S.Ct. 375, 379, 34 
L.£d.2d 401 (1972). Thus, Supreme Court support 
for the misappropriation theory is still unclear. 


One point at which. the - misappropriation 
theory and the traditional theory of insider..:- 


trading merge warrants brief. consideration. 
Our first applications of the misappropriation 


theory, in Newman and Materia, concerned . 


conduct that occurred before the Supreme 
Court’s holding in Dirks. Dirks. noted that an 


outsider could. obtain temporary insider status : 


by gaining access to confidential information 
through certain relationships with .a 


corporation--as, for example, an underwriter, .-. 


lawyer or consultant. 463 U.S. at 655 n. 14, 


103 S.Ct. at 3262 n. 14. A temporary insider 
theory of prosecution might. well have covered . 
the activities of the investment . banker : in | 
Newman and. the printer . in Materia. ‘In. 
Newman and Materia, _ the defendants. 

appeared to have “entered into a special 


confidential relationship in the conduct of the 
business of the enterprise and [were] given 
access to information solely for corporate 


purposes.” Dirks, 463 U.S. at.655 n. 14, 103 — 


S.Ct. at 3262 n. 14.. In view of the *567 


overlap. between Newman and Materia on the - 


one hand and the Dirks concept of temporary 


insiders on the. other, we arguably did not. 
break ranks with the traditional theory of © 
insider trading until our holding in Carpenter. © 


In Carpenter none of the prongs of liability: 


under the traditional. theory. applied. That is, . 


the defendants did not owe the people with 
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whom they traded a duty to disclose or abstain 
from trading--absent resurrection of. the twice- 
rejected parity of information theory. 
Carpenter, then, represents the first fact 


pattern we have considered that is clearly - 
beyond the pale of the traditional theory of — 


insider trading. 


After Carpenter, the oe relationship 


question takes on special importance. This is 
because a fraud-on-the-source theory of 
liability extends the focus of Rule 10b-5 


beyond ‘the confined sphere of fiduciary/ 


shareholder relations to fiduciary breaches of 


any sort, a particularly. broad expansion of . 
“similar, 
relationship of trust and confidence,” is . 


10b-5 liability if the add- -on, a 


construed liberally. One concern triggered by 
this broadened inquiry. is. that fiduciary duties 


are. circumscribed with some clarity in the . 


context of shareholder relations but. lack 
definition in other contexts. See generally 


Reed, 601 F. ‘Supp. 685 (and authorities cited , 


therein). ‘Tethered to. the field of shareholder 
relations, ‘fiduciary obligations arise within a 


narrow,, principled sphere. The existence of. 


_ fiduciary duties in other common law settings, 


defendant :Winans ::. 


however, is anything but clear. Our Rule 10b- 


5 precedents _ under ‘the misappropriation . . 
theory, moreover, provide little guidance with . 


respect to the question of. fiduciary breach, 


because they involved egregious fiduciary ' 


breaches arising solely in the context of 
employer/employee _ associations. . See 
Carpenter, 791 F.2d at 1028 ("It is clear that 


confidentiality to his employer”);. Newman, 


664 F.2d ‘at.17-("we need spend little time on : | 
the issue of fraud and, deceit”); Materia, 745 


F.2d. at. 201 (same). ‘For these reasons we 
tread _ cautiously in _ extending. the 
misappropriation theory to new. relationships, 


lest our efforts to construe Rule 10b-5 lose. 


method and predictability, taking over “the 
whole corporate universe.” United States v. 


Chiarella, 588 F. 2d. 1358, 1377 (24 Cir. 1978) 


(Meskill, J., dissenting) (quoting Santa Fe © 
Industries, Inc. v.. Green, 430 U.S. 462, 480, 97. 


S.Ct. 1292, 1304, 51 L.Ed.2d:. 480° (1977), 


rev'd, 445 U.S. 2292, 100 S.Ct. 1108, 63 


L.Ed.2d 348 (1980). 
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3. Fiduciary Duties and Their Punetonal 
Eguivalent 


[8} ‘Apatoat this backdrop, we turn to our 
central inquiry—what constitutes a fiduciary or 
similar relationship of trust.and confidence in 
the context of Rule 10b-5 criminal lability? 
We begin by noting two. factors that do not 
themselves create the necessary relationship. 


unilaterally by entrusting a person. with |/ . 


\ (9} First, a fiduciary: duty. cannot be imposed. J, 
\ confidential. information. Walton. v. Morgan 


Stanley & Co., 623-F.2a 796, 799.(2d Cir.1980) 


(applying .Delaware law). Walton-concerned’ 
the conduct of an investment bank, Morgan -- 


Stanley. - While investigating possible — 
takeover targets for one of its clients, Morgan 
Stanley . obtained. unpublished material 
information (internal. earnings reports). on a. 
confidential basis from a: prospective: target, . 
Olinkraft.. After its client abandoned: :the 
planned .takeover, .Morgan Stanley was 


charged with trading in Olinkraft’s stock on. 


the basis of the . confidential. information: 
Observing . that the. parties had bargained. at. 
"arm’s Jength" and that there had not.been a _ 
pre-existing. agreement of confidentiality- 
between Morgan Stanley and .Olinkraft, we. 
rejected the argument.that. ___ . 
Morgan... Stanley; became as ‘fiduciary of. 
Olinkraft by virtue: of the receipt of the--:. 
confidential information.... [TJhe fact that the... 
information was. confidential did nothing, in | 
and of itself, to change. the relationship : 
between Morgan. Stanley. and.:Olinkraft’s . 
management..__ .~ Put bluntly,.. _although;,.. 
according _ to. the. complaint, -Olinkraft’s: 
management. placed. its confidence. i in Morgan 
Stanley not. to. disclose the information, - 
Morgan Stanley owed no duty to observe that, . 
confidence. . a 
Walton, 623 F.2d at 799. See. nibe Dirks, 463 
U.S. at 662 n. 22, 103 S.Ct. at 3265 n. 22 
(citing Walton approvingly as "a case. *568 
turning on the court’s determination. that the 
disclosure did not i ‘impose any. fiduciary. duties. . 
on the recipient of the inside information”). . 
Reposing confidential information in another,.. 
then, does not. by itself create. a tee 
aa 3 
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[10][11} Second, marriage does not, without 
more, create a fiduciary relationship. 7” 
"[Mlere kinship does not of itself establish a 
confidential relation.’ ... Rather, the existence 


of a confidential relationship must be 


determined independently of a preexisting 
family relationship." Reed, 601 F.Supp. at 
706 (quoting G.G. Bogert, The Law of Trusts 
and Trustees. § 482, at 300-11 (Rev. 2d ed. 
1978)) (other citations omitted). Although 


spouses certainly may by their conduct become © 


fiduciaries, the marriage relationship alone 
does not impose fiduciary status. In sum, 
more than the gratuitous reposal of a ‘séecret.to 


another who happens to be a family member is 
required to establish a fiduciary or similar 


a of trust and confidence. 


We take our cues as to what is Feqitied to 
create the requisite relationship from the 


securities fraud precedents and the common. — 
law. See-Chiarella, 445 U.S. at 227-30, 100 — 
The common Jaw has 
recognized that some associations are — 
inherently fiduciary. : Counted among these ~~ 


S.Ct. at 1114-16. 


’ hornbook fiduciary relations are those existing 


between: -attorney -and -client, executor ‘and’ 
heir, guardian and ward, principal and agent, 
trustee. and ‘trust beneficiary, and senior ~ 
corporate official and shareholder. Reed, 601 


F.Supp. at 704 (citing Coffee, From Tort to 
Crime: Some Reflections on the 


Criminalization of Fiduciary Bréaches and the. 


Problematic Line Between’ Law and Ethics, 19 


Am.Crim:L:Rev.: 117; 150 :(1981); and‘ ‘Scott, 

. The Fidueiary- Principle, -37' Cal.L.Rev.- ‘539, - - 
541 (1949)); Black’s Law Dictionary 564 (5th: 

ed. 1979). “While ‘this list is by no méans 
exhaustive, it is'clear that the relationships ° * 
- -involved in‘this case--those between Keith and“ 
Susan Loeb and between Keith Loeb and the eae 
Waldbaum family--were not saan 


fiduciary relationships. 


{12} That does not end our inquiry, however. 


The misappropriation theory requires us to Pa: 
consider not’ only whether there exists 4° 


fiduciary relatioriship but also whether there 


exists a "similar relationship of trust and - 


confidence.” As the term “similar” implies, a 


“relationship of trust and confidence” must — 


share the essential characteristics of a 
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fiduciary association. Absent reference to the 
adjective “similar,” interpretation of a 
"relationship of trust and confidence" becomes 
an exercise in question begging. Consider: 


when one entrusts a secret (read confidence ) - 


to another, there then exists a relationship of 
trust and confidence. Walton, however; 
instructs that entrusting confidential 


information to another does not, without _ 


more, create the necessary relationship and its 


correlative duty to maintain the'confidence. A 7 


"similar relationship of trust and confidence,” 
therefore, must be the functional equivalent of 
a fiduciary relationship: © To determine 
whether such a relationship ‘exists, we must 


ascertain the characteristics of a. ‘fiduciary 


relationship. 


“[Alt the heart of the fiduciary relatioriship" ; 
lies “reliance, and de ‘facto control: and 
dominance.” United States v. Margiotta, 688 . 
F.2d 108, 125 (2d Cir.1982) (citations omitted): oe 
(nonpublic office holder found’to owe a — 
fiduciary duty ‘to general citizenry, breach of i 
which created predicate for violation of mail” ~ 
. fraud statute) (construing New York law), cert. | 
denied, -461 “U.S. “913;°'103 °S:Ct. “1891,°77 
L.Ed.2d 282 (1983). The relation “exists when ~~ 
confidence is reposed ori one side and there'is _ 
resulting superiority and’ ‘influence’ ‘én the- 


other.” “Mobil. Oil Corp.” v. ‘Rubenfeld, 72 


Mise.2d 392, 400, 389 N:Y.S:2d 623, 632° 


(Civ.Ct,1972) (discussing fiduciary duty. in the 
franchisee context), ‘aff'd, 77 Misc.2d 962; ‘357 


N.¥.S:2d ‘589 ‘(Sup.Ct.App.1974), rev'd on - 
--other grounds,’ 48 A:D.2d 428,-370 N.Y.S.2d’ 


943 (2d Dep’t 1975), aff'd, 40 N.Y.2a 936, 390 


N.Y.S.2d 57, 358 N.E-2d 882 (1976). One acts — 


in.a."fiduciary capacity” when 
the business which he transacts, ‘or the money 
or property which he handles, is not his own 


or for his own benefit, but for the benefit of: 
another person, as to whom he stands ina _ - 


relation implying -*569 and” necessitating’ 


great confidence and trust on the one part - 
and a high degree of good faith | on the other an 


part. 


Black’s Law Dictionary 564 th ed. 1979): 
See also 29 U.S.C. § 1002(21XA) (defining a 
fiduciary for purposes of ERISA as one “who. 
exercises any discretionary authority or 


discretionary control”). 
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{13][14) A fiduciary relationship involves 
discretionary authority and dependency: One 


person depends on another-- the fiduciary--to . 


serve his interests. In relying on a fiduciary 
to act for his benefit, the. beneficiary of. the 
relation may entrust the fiduciary with 


custody over property of one sort or. another. ; 


Because the fiduciary obtains. access to. this 


property to serve the ends. of the fiduciary 
relationship, he becomes duty-bound. not to. 


appropriate the property for his own use. 
What has been said of an agent’s duty of 
confidentiality applies with equal force to 
other fiduciary relations: "an agent is subject 
to a duty to the principal not to use or to 
communicate information confidentially given 


him by. the principal. or acquired by him . 
during | the course of or on account of his. 
agency." Restatement (Second): of ‘Agency 3. 


395 (1958). These characteristics represent 
the measure of the paradigmatic fiduciary. 
relationship. A, similar relationship of trust 
and confidence consequently must share these 


qualities. 


In Reed, 601 F.Supp. 685, the. district court 


- confronted. the _ question, _ whether these 
principal characteristics of a fiduciary . 
relationship.-dependentcy . and. influence--were 


necessary factual prerequisites. to a similar 


relationship of trust and confidence. There a. 
member of the. board. of directors. of Amax,. ... 
Gordon. Reed, disclosed to his.son. on, several 
occasions ‘confidential information. concerning: 


a proposed. tender offer for Amax.'. _ Allegedly 


relying. on this information, the son purchased _ 
Amax stock call options. The son was... 


subsequently indicted for: violating, . among 


other things, Rule 10b-5 based on breach of a __ 
fiduciary duty. arising between the. father and 


son. The son then moved - to dismiss the 
indictment, contending that he did not breach- 


a fidiciary duty to his father. The district 


court sustained the indictment. 


[15] Both the government: amd Chestman iy 
on Reed. The government draws on Reed’s 
application of the misappropriation. theory in. 
the family context” and its expansive 


construction of relationships - of trust and 


confidence. Chestmin, without challenging 


the holding in Reed, argues that Reed cannot 
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sustain his Rule 10b-5 convictions because, 
unlike Reed senior and junior, Keith: and 
Susan .Loeb did not customarily repose 


confidential business information in one -- - 
another. Neither party challenges the holding -. 


of Reed. And we decline to do so sua sponte. 


To remain. consistent with our interpretation . 
‘of a "similar relationship of trust and.. 


confidence,” however, we limit Reed to its 
essential holding: the repeated disclosure of 
business secrets between family. members may. 
substitute for a factual finding of dependence 
and influence and thereby sustain a finding of. 
the functional . equivalent. of a fiduciary 
relationship. . We note, in this regard,. that 


' Reéd repeatedly emphasized that the father - 


and son "frequently discussed business 
affairs." Id. at 690; see also id. at-705, 709, 
717-18. 


We recognize, as Reed did, that equity. has 


occasionally established a less- rigorous 
threshold. for a fiduciary-like relationship in 
order to. right civil wrongs arising from non- 


compliance. with the statute of frauds, statute . 


of wills and parol evidence rule. See Bogert,. 
supra.§ 482, at 286 (explaining that equity’s 


flexible treatment of confidential relationships” 


has been. particularly . useful. in evading the. 


harsh. consequences of ‘the statute of frauds): .__ 
Commenting ‘on the boundless nature .of . 
relations of. trust. and confidence, one oe 


observed: . 


Equity has never, boat itself by: any hard a} 
and fast definition of the phrase "confidential 
relation” and has not listed all the necessary - 
elements of such.a relation, but has reserved . 


discretion. to apply the. doctrine whenever it 
believes that a suitable occasion has arisen. __ 
Reed; 601 -F. Supp. at 712 n. 38 (quoting G. G. 


Bogert, The Law of Trusts: and Trustees § 482, ja 
at 284-86 (Rev. 2d ed. 1978). *570 Useful as . 
such an elastic and expedient definition. of | 
confidential relations, ie., relations of trust =e 
and confidence, may be in ‘the civil context, it: 


has no place i in the criminal law. A "suitable 


occasion” test for determining. the presence of 
criminal fraud would offend not only the rale. 
of lenity ‘bat, due process as well.. See. ms 
Chiarella, 445, US. at 235 n. 20, 100 S. Ct. at 


1118 n. 20.("a judicial holding ‘that certain 
undefined activities "generally are prohibited’ 
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by § 10(b) would raise questions whether 
either criminal or civil defendants would be 
given fair notice that they have engaged in 


illegal activity").. See also Dirks, 463 U.S. at. - 


658 n. 17, 103 S.Ct. at 3263 n. 17 Un rejecting 
an SEC variation on the parity of information 
theory, the. Court wrote: "[TJhis rule is 
inherently imprecise, and imprecision 
prevents parties from ordering their actions in 
accord with legal requirements.”). More than 
a perfunctory nod at the rule of lenity, then:-is 
required. We -will not apply outer 
permutations of chancery relief in addressing 
what is frequently the core inquiry in a Rule 
10b-5 criminal conviction--whether a fiduciary 
duty has been breached. 


4, Application of the Law of Fiduciary Duties | 


[16] The alleged misappropriator in this case 
was Keith Loeb. According to the 
government’s theory of ‘prosecution, Loeb 
breached a fiduciary duty to his wife Susan 


and the Waldbaum family when:he disclosed’ - 


to Robert Chestman information concerning a 


fs pending tender offer -for Waldbaum. stotk. .- 


‘Chestman was convicted as an aider and 
abettor ‘of the misappropriation and- as a 


tippee of. the misappropriated: information. | 


Convictions - under both theories, the 
government  concédes,’ 
government to establish two critical elements-- 


Loeb breached a fiduciary duty to Susan Loeb 
or to the Waldbaum: family” and ears 


-knew that: Loeb had done 50. er 


Chestman challenges the’ sufficiency of the 


- -eviderice to establish each of these elementsof 
. the convictions. - Although’ sich’a ‘challenge ve 


carries a “heavy burden,” United States v. 


Chang An-Lo; 851 F.2d'547; 553 (2d Cir.), cert. 


denied, 488 U.S. 966, 109 S.Ct. 493, 102 
L.Ed:2d 530°(1988), that burden was carried 
here. 


We hae little trouble finding the evidence 


insufficient ~ to. establish a fiduciary 
relationship. or its functional equivalent 
between Keith Loeb and the Waldbaum 
family. The government presented only two 
pieces of evidence on this point. The first was 


that Keith was an extended memiber’of the 
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Waldbaum family, specifically the family 
patriarch’s (Ira Waldbaum’s) "“nephew-in-law.” 
The second piece of evidence concerned Ira’s 
discussions of the business with family 
members. . "My children,”: Ira Waldbaum 
testified, "have always been involved with me 
and my family and they know we never speak 
about business outside of the family." His 


earlier testimony indicates that the "family": 
to which he referred were his "three children 


who were involved in the business.” 


Lending this’ evidence’ the reasonable 


inferences to which it is entitled, United 


States v. Zabare, 871 F.2d 282, 286 (2d Cir.), 


cert. denied, 493 U.S. 856, 110 S.Ct. 161, 107 © 
L.Ed.2d 119 (1989), it falls short of. 
establishing the relationship necessary for 
fiduciary obligations. Kinship alone does. not — 


create the necessary relationship. The 
government proffered nothing more to 


establish a‘fiduciary-like association. It did 
not show that Keith Loeb had been brought ~ 
into the family’s inner circle, whose members, 
it appears, discussed confidential business . 
information either’ because they © were kin or” | 
because they worked together’ with. Tra : 
Waldbaum. Keith was not an ‘employee: of 
Waldbaum and ‘there’ was no: ‘showing that he ~~ 
participated in confidential communications _ 
The critical © 
information was gratuitously ‘communicated to’ © 
him. The disclosiire did not serve the interests © 
of , Ira: Waldbaum, » ‘his. children or the’ he 
‘Nor: was there: any a 
evidence that the alleged relationship’ was 

_ characterized by influence. or reliance, of any ~ 
sort. Measured against the principles, of 
" fiduciary ‘relations,“‘the “evidence does not ——-- 
support a ‘finding that’ Keith Loeb arid’ the 

*571 Waldbaum family shared either a — 
fiduciary relation or its functional equivalent. ; 


regarding the business. 


{17] The government’s ‘theory that Keith 


breached a fiduciary duty of confidentiality to. 


Susan suffers from similar defects. ‘The 
evidence showéd: Keith and Susan were 


married; Susan admonished Keith not to_ 
disclose that Waldbaum was the target of a 
tender offer; and the two had shared and _ 


maintained confidences i in the past. 
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Keith’s status as Susan’s husband could not 
itself establish fiduciary status. Nor, absent a 
pre-existing fiduciary relation or an express 
agreement of confidentiality, could the coda~ 
"Don’t tell." That leaves the unremarkable 
testimony that Keith and Susan had shared 


and maintained generic confidences before. . 


The jury was not told the nature of these past 
disclosures and therefore ‘it could not 
reasonably find a relationship that inspired 
fiduciary, rather than normal marital, 
obligations. 


[18]'In the absence of evidence of an explicit 


acceptance by Keith of a duty. of 


confidentiality, the context of the disclosure 
takes on special import. While acceptance may 
be implied, it must be implied from a pre- 


existing fiduciary-like relationship . between. 


the parties. Here the government presented 
the jury with insufficient evidence from which 
to draw a rational inference of implied 
acceptance. Susan’s disclosure of the 
information to Keith served no purpose, 
business or otherwise. The disclosure also was 
unprompted.. Keith did not induce her to 


_ convey - the ~ information —_ through 


misrepresentation or subterfuge. * Superiority 


and~ reliance, moreover, did not mark this © 


relationship either — before or after the 
disclosure of the confidential ‘information. 
Nor did Susan’s dependence on Keith to act in 
her ‘interests for some purpose inspire the 
disclosure. The government failed” even ‘to 
establish a pattern of sharing business, 
confidences between the couple. . The 


government, - therefore, failed to“ offer. 
‘sufficient evidence to establish the functional | 


Set ofa fiduciary relation. 


In sum, because. Keith owed. neither en 
nor the Waldbaum family a fiduciary duty or 
its functional equivalent, he did not defraud 
them by disclosing news of the pending tender 
offer to Chestman. Absent a predicate act of 


fraud” by” Keith Loeb, the alleged _ 


misappropriator, Chestman® could not be 
derivatively liable as Loeb’s tippeé or’ as an 


aider and abettor. Therefore, Chestman’s 


Rule’ ‘10b-5 convictions must be reversed. 
C. Mail Fraud f 
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(19120) The fortunes of Chestman’s mail. 
fraud convictions are tied closely to his 
securities fraud convictions. ”Chestman’s 
mail fraud convictions,” the government 
concedes, "were based on the same theory as 


his Rule 10b-5 convictions." The same. 
fraudulent scheme that underlay the Rule. 
10b-5 convictions also was the basis for the . 


mail fraud convictions. A scheme to 
misappropriate material nonpublic 
information in breach of a fiduciary duty of 


confidentiality may indeed constitute. a... 
fraudulent scheme sufficient to sustain a mail. 


fraud conviction. See Carpenter, ‘484 US. at 


27-28, 108 S.Ct. at 321-22; _ Newman, 664 F. 2d... 
at 19. However, whatever | ethical obligation . 
Loeb may have owed the Waldbaum family or. . 
Susan Loeb, it was too ethereal to be protected: — 


by either. the securities or mail fraud statutes: 


CONCLUSION 


Accordingly, we affirm the Rule 14e-3(a) = 
convictions: and reverse. the Rule 10b-5 and... - 


mail fraud. convictions. The reversal.of these 


convictions does. not warrant. reconsideration . 


of the sentence since the sentences on the Rule 


10b-5 ‘and ‘mail fraud. convictions | are © pia 
concurrent with the sentences in. the. Rule’ 2 
14(e)-3(a) counts. The panel’s reversal of the: .. . 


perjury conviction remains intact. 


WINTER, Circuit Judge (joined by. OAKES, 


Chief ‘Judge, — NEWMAN, KEARSE, _ and. 
McLAUGHLIN, ‘Circuit Judges), concurring in: 


part and dissenting 1 in part: 


I concur in the decision to affirm Chestman’s 8 : 
convictions under Section 14) of the *572, 


Securities Exchange Act of 1934 ("34 Act"), 
and under Rule 14e-3. I respectfully dissent, 


however, from the reversals of his convictions . 
under Section 10(b) and under the mail fraud. 


statute, 18 U.S.C. § 1341 (1988). 
1) INSIDER TRADING 


The difficulty this court finds i in ‘resolving the . 
issues raised by this appeal stenis largely from. a4, 
the history of the development ‘of the law: . 
concerning insider trading. For that: reason, I . 
begin. by tracing that history in somewhat — 
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tiresome fashion. 
a) Statutory Law and Caselaw 


The legal rules governing insider trading 
under Section 10(b) are based solely on 
administrative and judicial caselaw. — This 
caselaw establishes that some trading on 
material nonpublic information is illegal and 
some is not. The line between the two is less 
than clear. Although Congress has enhanced 
the penalties for illegal insider trading, see 
Insider Trading Sanctions Act of 1984, Pub-L. 


No. 98-376, 98 Stat. 1264, [FN1] it has not 


defined the criteria by which legal insider 
trading: is separated from illegal trading. 
And, although the Securities and Exchange 
Commission ("SEC") seems to take a 
somewhat more expansive view of what is 
iNegal than the courts, see Complaint in SEC 
v. Phillip J. Stevens, No. 91 Civ. 1869 
(S.D.N.Y. filed Mar. 19, 1991) Gnsider’ trading 
suit where sole allegation of benefit to insider 
was - that ‘selective leaking would” enhance 
insider’s' reputation);’ see ‘also’ ‘Coffee, The 
SEC and the Securities Analyst, N-Y.L.J. May 
80, 1991,-at 5, col. .1, thé: SEC has, apart from 
Rule 14e3, forgone the opportunity to use its 
rulemaking power to define what insider 
trading is. 


FNI. Although the public appears to have a strongly 
negative view of insider trading, theré aré academics 
who believe it to’ be beneficial,” see H Manne, 


Insider Trading and the Stock. Market (1966),. ‘and 


-considerable diversity as“to why insider trading 


should be regulated exists among its _ academic | 


Opponeits, seé, €.£., . Kaplan,” Wolf v. "Weinstein: 
Another ‘Chapter’ on Insider. Trading, 1963. 
: Sup:Ct.Rev: 273; ‘Brudtey, Insiders, Ovisiders; and 
Informational “Advantages Under the Federal 
Securities Laws, 93 Harv.L. Rev... 322 (1979); 
Easterbrook, Insider Trading, ‘Secret Agents, 
Evidentiary Privileges, and the Production of 
Information, 1981 Sup.Ct.Rev. 309. 


Federal regulation of insider trading began 
with the:passage of Section 16h) of the ’34 
Act. 15 U.S.C. § 78p (1988). That provision 
regulates short-swing trading’ by ‘insiders and 


requires that they disgorge any profits from 
such trading to the corporation: Until 1961, it 
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constituted the sole federal regulation . of 
insider trading. Section 16(b) regulates 
trading over a statutorily-defined six-month 
period without regard to the purpose of the 
trading or its basis in nonpublic information, 
id. § 78p(b) ( "irrespective of any intention”), _ 
defines insider precisely as a holder of 10 . 
percent of the corporation’s shares ("directly or 
indirectly the beneficial’ owner of more. than 
10 per centum"), or as a director or an officer, 
id. § 78p(a), and provides a mechanical method. 
of determining "profits". under which 
disgorgement is required even when the: 
trades ‘as a whole have resulted in losses, id. § 
78p(b) ("any sale and purchase. Sage within any . 
period of less than six months" "); see Gratz v.. ty 
Claughton, 187 F.2d 46, 50-52 (2d Cir.), cert. 
denied, 341 U.S. 920, 71 S.Ct. 741, -95 L.Ed. 
1353 (1951). As a result, Section (16(b)’s - 
enforcement by courts has led.to no more, and . 
perhaps fewer, problems of statutory 
interpretation than have resulted from any — 
other provision of federal securities law. 


The existence of Section 16(b), “which | 
indicates that Congress expressly addressed. _ 


the issue, might well have. led. the. SEC. and: ~ *s 
the courts to conclude.that Congress’ intended ee 
that Section. 16(b) be the . sole ‘provision .. 


governing insider trading. No other provision .. 
explicitly addresses the problem, and Section 


16(b) eliminates what is perhaps the. most. _ 


obvious danger inherent in insider trading, 


namely ‘the creation of an incentive for. : 
directors. or ‘officers to make share. price .. 


volatile in order to. “profit from short-swing _ 
trading. [FN2] Moreover, one might *573.. 
have inferred from Section 16(b)’s mechanical. 
approach, ignoring purpose and actual profit, 


' that regulation of insider trading . without 


legislative _ or ‘regulatory guidelines would 
involve .a mare’s nest of sabre and 
definitional Poh : 


FN2. Some commentators have suggested that - 
Section’ 16(b) is designed,, or. at least operates, to... 
‘increase management's autonomy from shareholder 


control because it limits the freedom of owners of = - 


large blocs of stock. to trade and thus deters 
institutional investors from acquiring such blocs. 
Roe, A Political Theory of American Corpoiate - 
Finance, 91 Colum.L.Rev. 10, 27 (1991). 
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Nevertheless, in 1961 the SEC held that 
insider trading might also violate Section 
10(b) of the ’34 Act. See Cady, Roberts & Co., 


40 SEC 907 (1961). Although Section 1b) is ~ 


familiar to any federal judge with a month of 
service, it is worth quoting its pertinent 
language: 


It shall. be unlawful for any Person, directly 


or indirectly | 


* ke OK ee ke 


(b). To use. or employ, in connection with the: | 


purchase ‘or sale of any security . any 
manipulative or «deceptive -- 


prescribe... 


15 ‘US.E. 8 18} (i988). The’ regulation 


promulgated. by the. SEC’ pertinent to the 


instant case is Rule 10b-5. That rule reads * 


It shall-be unlawful for any: Persn, directly 


or indirectly ... 


(a) To employ: ay doviee, edhemé, or artifice 


to defraud; 


(b) To. mike any: ee -GitemiGnt of ‘a ee 
material: fact or to omit-to state a material: — 
fact mecessary.-in- order to make the - 


statements made, inthe light of . the 


_ circumstances. under which: they ¥ were made, 


‘not ‘misleading; or 


(c) To engage in any act, prattiee| or course of” 
business.which operates or would operate as a’ 


fraud or deceit upon any person; 


in connection with ie Savon or sale of any * 


‘security. - 
17 CFR. §. 240, 10b5 (1990), 


Even the. er fervent Govone ats of insider 


trading must concede that the Janguage of - 


Section 10(b) and Rule 10b-5 is at best. a 


general. authorization to the SEC and to the °° 
courts to fashion rules. founded largely on 

those tribunals’ judgments as ‘to why insider -: : 
trading is or isnot. fraudulent, deceptive:or 


manipulative: . That much was. evident ‘in 


Cady, Roberts & Co. itself, which was decided — 
almost a generation: after Section 10(b)-had- 
been passed and yet. was~ without direct: 
precedent. - The «grounds for ‘the: decision are... 


also worth quoting in detail: : 


We have already: noted: that. the: antiffand re 


provisions are. phrased in- terms of ’any 


device or: 
contrivance in’ contravention of such rules. 
and. AeeienoEs as the Commission ay : 
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person’ and that a special obligation has been 
traditionally required of corporate insiders, 
e.g., officers, directors and __ controlling 
stockholders. These three groups, however, do 
not exhaust the classes of persons upon whom 
there is such an obligation. Analytically, the 
obligation rests on two principal elements; : 
first, the existence of a relationship giving 
access, directly or indirectly, to information 
intended to be available only for a corporate — 
purpose and not for the personal benefit of 
anyone, and ‘second, the inherent unfairness 
involved where a party takes advantage of 
such information knowing ‘itis unavailable to 
those with whom he is dealing..... "Thus our 
task here is to identify those persons who are 
ina special relationship with a comparniy and 
privy to its internal affairs, and thereby 
suffer correlative duties in trading in its 
securities. Intimacy demands restraint lest 
the uninformed be exploited. 


# ORD ¥e oe na “ok 


that an insider’s responsibility is limited. to 


existing stockholders and’ that he has’ no | 


special duties when sales of securities ‘are. 


made to non-stockholders. he pl approach is me : 


too narrow. It ignores ‘the 
buying public-wholly ° te 
misuse of special‘information, ~~ a. 
.. Whatever distinttions may have existed: at 
common law based’ ‘on i the + view that a an officer 


from. whorti he purchases but: not’ to members - 
of the: public to whom he sells; it is‘clearly — 
not appropriate to introduce these into the 


broader anti-fraud. Soncepts embodied i in: ‘the - 


securities acts. 

Respondents further assert that they made no. 
express representations and did not in any 
way manipulate the market, and urge that in| 
a transaction on an: exchange there is no 


further duty such as may be required in'a” - 


*face-to-face’ transaction. We reject this 
suggestion. It would be anomalous indeed if - 
the protection . afforded: by ‘the: antifraud 
provisions were ‘withdrawn: ‘from transactions. 
effected on exchanges, ‘primary. ‘markets for 
securities:transactions. If purchasers on an 


exchange had available miaterial information Be 
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known by a selling insider, we may assume 
that their investment judgment would be 


affected and their decision whether to buy... 


might accordingly be modified. Consequently, 
any sales by the insider must await 
disclosure of the information. : 

(footnotes omitted). Cady, Roberts & Co. thus 
adopted a rule against insider trading with 
two elements: (i) a trader’s relationship 
giving special access to corporate. information 
not intended for private use and (ii) the 


unfairness resulting from trading with those. 
advantage... 
afforded by that ‘special access. Under the . 
theory of Cady, Roberts & Co., the second. 


who lack. the , informational 


element furnishes the fraud-or deception that 


links ‘the’ prohibition on insider trading to 


Section 10(b), . 


In SEC v. Texas Gulf Sulphur Co., 401 F.2d 
833 (2d Cir.1968), cert. denied, 394 US. 976, 
89 S.Ct. 1454, 22 L.Ed.2d 756 (1969) ("TGS "), 


we adopted. the dual element rule of Cady, 
We. also noted, however, that. . 


Roberts. & Co. 
“Cady, Roberts, & Co.~which involved a tippee 


who was a partner in a. brokerage firm. that... 


employed _ a director, the. tipper, of . the 
corporation in. .qugstion-had stated . that 
Section 10(b)’s ban, 1 insider trading applied 
to more than traditional in ders such as 
officers, directors. and contro stockholders. 


401 F.2d. at 848. We thus stated:that “anyone. 


‘in possession of. material inside. information 
must either. disclose. it-to the. inv 


risks.” Id. at 852. Section .10(b)’s. ban on 
insider trading was.thys designed to eliminate 


"inequities . based. upon a access to... | 


knowledge.” Id. 


TGS thus. see es 


Cady, Roberts & Co., the perceived unfairness 


' to those who trade with the insider. Although . 


each trader in -TGS probably had a 


relationship to the corporation. with regard to- 


the information in question sufficient to 
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or, if he i is. disab d-from disclosing iti inorder. -.... - 
to protect a corporate. confidence, or he chooses: 

not to do S50, must: abstain from trading in or ...- 
recommending the securities. concerned. while. ids 
- -such inside information remains-undisclosed”. 

Id. We stressed that- Congress: wanted....... 

investors to "be subject. to identical market 
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satisfy the first element of Cady, Roberts & 
Co., TGS suggested that possession of 


material,. nonpublic information, however 


acquired, was sufficient by itself to trigger an. 
obligation to disclose or, abstain from trading. 


In a subsequent.decision, United States v. _ 


Chiarella, 588 F.2d 1358 (2d Cir. 1978), rev'd, 
445 U.S. 222, 100 S.Ct. 1108, 63 L.Ed.2d 348 
(1980), we affirmed the conviction of an 


employee of a printer. who determined from. 
coded takeover documents the identity of . 


target corporations and thereafter. purchased 
stock in those corporations, . The basis for our 
decision tracked TGS, namely, the perceived 


unfairness of trading on information that is 
not generally available.. We thus stated, "[a 
insider or -not--. who- 
nonpublic: |: 
information may not use that information-to © 
trade in securities without incurring. an 
affirmative duty to disclose.. And.if- he cannot -. 
disclose, he must abstain’ from buying ‘or : 


Jnyone -corporate. 


regularly receives. material. - 


selling." 588 F.2d ‘at -1865. (emphasis: in 
original, footnote omitted).- In a footnote to 


-- . the -quoted.:passage, .we -noted: that:.Chiarella . - 
was legally disabled from disclosing because. 
he owed a duty to..his‘employer not to reveal | 
confidential information “belonging: ::to: the - 
employer’s clients.. Id. at 1365 n. 9: Chiarella =: 
thus extended the ban on insider trading to. 


“anyone,” limited only -by .the phrase 


“regularly receives,” and relegated the: role of - 
Cady, Roberts & Co.’s first element-a *575. 
relationship -to the -firm~ giving. -access “to ¢ 


confidential corporate _- information--to 
eliminating the option of ieclosine: aie ieee 


: trading) by. Foiders. 


Our. tationele maid sahenad: to. many, o : 
including. the Solicitor General, whose task it: - 


was to defend the judgment: we had affirmed. 


The brief filed in the Supreme Court on behalf 
of the government thus downplayed: the fact -- 
that. Chiarella had: traded on information... 
unavailable:to others and instead relied upon :: 


the first reason given.in. Cady, Roberts & Co., 


namely, that Chiarella’s trading. was based on -- 
information that belonged to his employer's: 

clients. .See Brief for Government: at 70-71 n. -. 
48, Chiarella v. United States, 445 U.S. 222; 


100 S.Ct. 1108, 63 L.Ed.2d 348 (1980); 
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Easterbrook, supra, at 314-15. 


‘The Supreme Court reversed Chiarella. 
However, rather than making an ab initio 
determination of whether Section 10(b) 
prohibited insider trading, the Court described 
the state of the caselaw in the SEC and lower 


federal courts, including Cady, Roberts & Co. 


and TGS, and impliedly adopted that caselaw. 


445° U.S. at 225-30, 100 S.Ct. at. 1113-16. 
Notwithstanding its seeming adoption of that _ 


caselaw, the Court’s opinion rejected the view 


that any trading on material nonpublic” 


information triggered a duty to disclose. Id. 
at 231-35, 100 S. Ct. at 1116-18. It reasoned 
that fraud must be shown under Section 10(b) 


and that silerice cannot constitute a fraud 
absent a duty to speak owed to those who are 


injured, Id. at 232-33, 100 S.Ct. at 1116- 17. 


Because Chiarella had no prior dealings with 


those from whom he bought the stock, was not 


their’ agent, fiduciary or somneone in whom | 


they placed trust--as is true of all buyers and 


sellers trading on impersonal exchanges-- 


Chiarella owed those frorn whom he purchased 
stock no duty to disclose before trading. Id. 


The ‘Court declined ‘to decide whether his - - 


‘ conviction’ might be affirmed on the theory 
advanced by the Solicitor General that he had 


breached‘ a’ duty “to his employer’s clients, the _ 
because’ the ® 
instructions to the jury did not include that 


acquiring © - corporations, 


ee. Id. = ciate 100° 8. Ct. at 1118-19. 


Although’ ‘Chiarella’s ‘description ‘of prior. 
caselaw appeared to adopt * Cady, Roberts & 
Co. and TGS, it cannot be reconciled ‘with | 
_ those decisions. By- explicitly holding that 


Chiarella’s access to’ “material nionpublic 
information did not -create a duty on 
Chiarella’s part to those from whom he 
purchased stock of the target corporations, 


Chiarella is incorisistent with Cady, Roberts & ~~ 
Co., which’ explicitly” found a duty to those. 


with: whom the trader dealt even when ‘the 
" trade- was ‘made on an impersonal exchange. 


40 S.E.C. at 912-13: Moreover, Chiarella ~ 


stated that even if the informational : edge 


insiders have over those with whom they trade — 


. is unfair, that advantage was not fraud under 
Section: 106). “445 US. ‘at 232, 100 S. Ct. at 
1116- 17. - 


rayge sv 


The Chiarella opinion is thus an enigma. It 


appears to state that Section 10(b) bars some ‘ 


kinds of insider trading. However, it rejects 
the element of Cady, Roberts & Co. that 
provided the fraud or deception linking the 
conduct to the provisions of Section 10(b). 


Matters were clarified a tad in Dirks vy. SEC, 
463 U.S. 646, 103 S.Ct, 3255, 77 L.Ed.2d 911 


(1983). Dirks had learned from employees of - 


Equity Funding that the corporation had 


systematically and fraudulently overstated its 


assets. Id. at 649, 103 S.Ct. at 3258-59. Dirks . _ 


informed his clients and the Wall Street, . 


Journal as well. His clients, who could sell 


their Equity Funding shares without risking ae 
libel action, acted on Dirks’ information while. - 


the Journal did not. Id. at 649-50, 103:S. Ct. at: 
3258-59. The SEC commenced a proceeding 


against Dirks’ on’ the ground that he had . 


illegally aided and abetted insider trading by 
informing his clients of the material nonpublic. 


information that Equity Funding was a fraud. | 


The Supreme Court disagreed. 


In the Court’s view, a tippee such as Dirks | / 
may be liable under, Section 10(b) if the tipper. ‘ 


breaches.. a fiduciary , ‘obligation 
transmitting the _ material. . nonpu 
information to the tippee. Id. at 661-64, 103 


S.Ct. at 3265.66. Whether the tip breaches. 
such a fiduciary obligation depends upon | *576 he 


whether the tipper "receivés a direct or 
indirect personal benefit from the disclosure, 


such as a pecuniary gain or a reputational — ... 
benefit ‘that will. translate into future 
earnings.” Id. at 663, 103 S.Ct. at 3266. "The ‘, 


elements of fiduciary duty and exploitation of othe 


nonpublic information ‘also. “exist when ‘an. 


insider makes “a “gift of ‘confidential © _ 
information’ to a ‘trading. relative or friend. : 
The tip and trade resemble trading by the on 

insider himself followed by a gift of profits to. 


the recipient." ‘Id. at 664, 103 Ss. Ct. at 3266. 


Howéver, the Court’ concluded that Dirks © - 
owed no duty to Equity Funding, its 
shareholders, or, under Chiarella, to those 


who purchased stock from his clients. Id. at 


665, 108 S.Ct. at 3267. Moreover, it also held __ 
that the employees of Equity Funding who ae 
had provided information to Dirks breached no 
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duty to Equity Funding or its shareholders. 


Id. at 666, 103 S.Ct. at 3267. The Court noted . 


that the employees neither had received a 
benefit from their disclosure to Dirks nor had 


intended to make‘a gift of such information to © 


Dirks. Id. at 667, 103 S.Ct. at 3268. Instead, 
they were motivated soley by a desire to 
expose fraud. Id. It also noted that their 


action prevented the fraud from continuing 


and injuring yet new victims. Id. at 666, n. 
27, 103 S.Ct. at 3267, n. 27, 


Apart from the 4-4 vote in Carpenter v. 
United States, 484 U.S. 19, 108 S.Ct. 316, 98 
L.Ed.2d 275 (1987), regarding the so-called 
misappropriation theory, Supreme Court 


caselaw regarding insider. trading under © | 


Section 10(b) stops with Dirks. Omitted from 


the Court’s opinions is a statement of the 
reasons why Section 10(b) prohibits the kind of 


trading the Court has declaréd to. be illegal. 
Having rejected ‘the- Cady, Roberts & Co. 
theory of fraud or deception in the’ superiority 


of information available to the inside trader 


and a resultant duty in the trader to the 
persons with whom trading occurs, the. Court’s 


~ ... decisions : have severed the link” to: Section 


100d) perceived i in prior caselaw. While Dirks 


has established a rule concerning the insider’s _ | 
breach of an obligation to. the. corporation 


whose’ shares are traded, ‘the Court’s rationale 
is obscure, and, as a ‘result, so is the scope of 
‘the rule. _ 


Notwithst: mndin 


rules outside the area of tender. offers, but its 


decisions have continued to march, in the eyes a 
of one commentator, to the ‘beat of its own 


drummer, See Coffee, supra, at 5., col. 1 ("in 


Stevens ... the SEC has announced a eer, ‘ | 


_ that trivializes Dirks *); 


It is hardly surprising that disagreement 
exists within an in banc court of appeals as to 
. the import of present caselaw. -Nor.is it 
surprising that the lower courts have ‘added to 
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the Dirks breach of duty doctrine a 
misappropriation of information doctrine, 
which prohibits trading in securities based on 
material, nonpublic information acquired in 
violation of a. duty to any owner of such 


information, whether or not the owner is the — 


corporation whose shares are traded. See SEC 


v. Materia, 745 F.2d 197, 203 (2d Cir.1984) ( ‘ 
[material] 
nonpublic information in breach of a fiduciary. _ 
duty and trades on that. information" violates 


"one who  misappropriates 


Section 10(b) and Rule 10b-5);_ cert. denied, 


471 U.S. 1053, 105 S.Ct. 2112, 85 L,Ed.2d 477 . 


(1985); accord SEC v. Cherif, 933 F.2d 403; 
408-10 (7th Cir.1991); SEC v. Clark, 915 F. 2a 
439, 443-49 (9th Cir.1990); Rothberg v. 
Rosenbloom, 771 F.2d 818, 822 (3d Cir.1985).. 


b) Property Rights in Inside Information 


One commneriaton has attemptéd to explain - 


the Supreme Court decisions. in terms of the 
business-property rationale for. banning 


insider trading mentioned i in Cady, Roberts &. «, 
Co. See Easterbrook, s supra, at 809-39. That... . 
rationale _may be. summarized: as follows. Lie 
Information is perhaps. the | most. precious ; 

commodity in. commercial markets. It is. 
" expensive to produce, and, because it involves. . 


facts and ideas that can be easily. photocopied 


or carried i in one’s, head, there is a ubiquitous . 
risk that ‘those. *577 who pay to produce... 


information will see others reap the profit 


from it. Where the profit from an activity is 
likély to be.-diverted, .investment. in. that. 
activity will decline. If the law fails to protect . 
property. rights in. commercial information, . 
therefore, less will be invested in generating a? 
such information, . Id.at 3138... » Bes 


For example, “mining | companies | whose - 


investments -in geological surveys have 
revealed. valuable deposits do not want word of 


the strike to get out until they have secured... . 
rights to the land. [FN3] If word does:get out, .. 
the price of the land not only will go up, but. 
other mining companies may also. secure the. 
rights, In either case, the mining company |. 


that invested in geological surveys (including 
the inevitably sizeable number of unsuccessful 


drillings) will see profits from that investment. : 


enjoyed by others. If mining companies are 
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unable to keep the results: of such surveys 
confidential, less will be invested in them. 


FN3. Although TGS stressed the unfaimess of 
insider trading to those who deal with the trader, the 
reason for the nondisclosure that allowed insider 
trading in TGS. stock was the company’s insider 
trading in real estate. 


Similarly, firms that invest money in 
generating information about other companies 
with a view to some form of combination will 


maintain secrecy about their efforts, and if. . 


Becrecy cannot be maintained, less. will. be 
invested in acquiring such information. 


Hostile acquirers will want to keep such. 
information. secret lest the target mount 


defensive actions or speculators purchase the 
target’s stock. Even when friendly 
negotiations with the other. company are 
undertaken, the acquirer will often require 
the target corporation to maintain. secrecy 


about negotiations, lest the very fact of . 
negotiation tip off others on the important fact _ 
that the two firms think a combination might 
_ be valuable. See,.e. .g., Staffin v. Greenberg, . 


, 672 F.2d 1196, 1207 n. 12 (3d Cir. 1982) ("If, as 
is often the case, a merger will benefit both 
the acquired company and its shareholders, an 


insider may be obliged to maintain strict - 
confidentiality to avoid ruining. the. corporate 


opportunity through premature disclosure. 
Indeed, the record is clear in this case that 
[the buyer] very nearly withdrew from merger 
discussions upon hearing of [the seller’s] . 

press release. "; Flamm y. Eberstadt, 814 
F.2d: ‘1169, ‘1174-79 (7th Cir.). ("[Plotential 
acquirers ... _™may fear that premature 


disclosure may spark compétition that will. 


deprive them of part of the value of their 


effort, so that bids in a world of early . 


disclosure ‘will be lower than bids i in a world. of 
deferred disclosure. "), cert. denied, 484 U.S. 
853,:108 S. Ct. 157, 98 L. Ed.2d 112 (1987). In 


the instant matter, A & P made secrecy a 


condition: of its acquisition of Waldbaum’ 5. 


Insider trading may: “reduce the return on . 


information in two ways. First, it creates 
incentives for insiders to generate or disclose 
information. ‘that may: disregard the welfare of 
the corporation. Easterbrook, pre, at 332- 
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33. That risk is not implicated by the facts in 
the present case, and no further cierussnoa is 
presently required. a oh 


Second, insider trading creates a risk that 
information will be prematurely disclosed by 
such trading, and the corporation will lose - 
part or all of its property in that information. 
Id. at 331.. Although trades by an insider may.. 
rarely affect-market price, others who know of 
the insider’s trading may notice that a trader 


is unusually successful, or simply. perceive’.*-’ 


unusual. activity in a stock and guess ‘the 
information and/or make piggyback trades.: 
[FN4] Id. at. 336. -A broker who executes a 


trade for a geologist or for a financial printer’ _ 
may well draw-relevant conclusions. Or, as in 


the instant matter, the trader, Loeb, may tell: 
his or her broker about the inside information,. 
who may then trade on his or her account, on 
clients’ accounts, or may tell *578 friends ‘and . 
relatives... One inside trader has publicly. . 


attributed his exposure in part,to the: fact that: .... . 


the bank through .which he. made trades: -. 
piggybacked on the trades, as did the broker’ 


who made the trades for the bank. See ~ - 
Levine, The Inside Story of An Inside Trader,. 
Fortune, May 21, 1990, at.80. Once activity'in  *- 
a stock reaches, ‘an. unusual. Stage, others may ~~ 
_ guess the reason for the trading-the. corporate 
secret. Insider trading thus increases the risk... 


that confidential information acquired at a 
cost may be disclosed. If so, the owner of the 
information may lose its investment. 
FN4. ‘Section 16(a) ot the "34 Act euaies ooten: : 
to report trades in.a corporation’s stock (i). at the:. 
time of a new issue, .(ii)..when they become an, 
insider, and. (ii).each month thereafter in which - 
trades occur. Where insiders are able to avoid 
“profits” as. defined in Section. 16(b) and trade 
heavily—-e.g., a series of purchases that..cannot:be - 
matched with sales. during the. six months at either 
end of the. activity—other, traders may well draw: . 
accurate inferences. In that respect, federal. Jaw - 
causes. the information on which insiders are trading . 
to become known. 8 


This analysis provides a policy rationale for. 
prohibiting insider. trading when the property 
rights of a corporation in information are... 
violated by traders. However, the rationale 
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stops well short of prohibiting all. trading on 


material nonpublic information. Efficient — 


capital markets depend on the protection of 
property rights in information. However, they 
also. require that persons who acquire and act 
on information about companies be able to 
profit from the information they generate so 
long as the method. by which the information 
is acquired does not amount to a form of theft. 
A rule commanding equal access would result 
in a securities market governed by relative 
degrees of ignorance because the profit motive 
for independently generating information 
about companies would be substantially 
diminished. Easterbrook, supra, at 313-14. 

Under such. circumstances, the pricing of 


securities would be less accurate than in - 


circumstances in which the production of 
information is encouraged by legal PECEECUOD: 


One .-may epeeaite that it was for these 
reasons that the Supreme Court declined in 
Chiarella to: adopt a broad ban on trading on 
material” nonpublic information [FN5] and 
. then-imposed. in- Dirks a: breach of: fiduciary 
duty requirement--not running to those with 


whom the -trader- buys~or ‘sells... Under the’ 


Dirks. rule, insider trading is illegal only 
where the trader has received the information 
as a result of.the trader’s or tipper’s breach of 
‘a r duty to keep‘information: conbcenital, . 


FN5. Comprehensive protection of those who trade 
with insiders is -unattainable’ because the most 
- common form of insider trading by far is failing to 


trade: « An insider possessing nonpublic information’ 
may: purchase ‘or sell other securities’ or borrow 


. instead ‘of trading in tie corporation’s stock. Such 
trading ‘seems virtually - undiscoverable and 
unregulable, however, ‘although it is is functionally 


indistinguishable from insider trading so far as those 


who deal with the trader are concemed. 

Under the: business property rationale, not-trading 
because of inside information is not the functional 
equivalent ‘of trading because not-trading creatés at 
most a negligible: ‘risk of disclosure’ of corporate 
secrets. Unlike trading, not-trading does not involve 
persons other than the trader, such as brokers, and 
does not create an unusual volume. But see 
Easterbrook, supra, at 336-37 .(discussing signals 
Sent to such parties by not trading). 
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The misappropriation theory adopted by 
several circuits fits within this rationale. 
Misappropriation also involves the misuse of 
confidential information in a way that risks 
making information public in a fashion 
similar to trading by ‘corporate insiders. In 
US. v. Carpenter, 791 F.2d 1024 (2d 
Cir.1986), aff'd, 484 U.S. 19; 108 S.Ct. 316, 98 
L.Ed.2d 275 (1987), for example, where the 
information belonged to the Wall Street 


Journal rather than to the corporations whose ~ 
shares were traded, the misuse of information | 
created an incentive on the part of the traders _ 
to create false information that might afféct 
the efficiency of the market’s pricing of the | 
corporations’ stock. Moreover, the potential for — 


piggybacking would add to that inefficiency. 


It must be noted, on that, although the = 


rationale set out above provides a policy for 
prohibiting a specific kind of insider trading, 
any obvious relationship to Section 10) is 
presently missing because theft rather than 


fraud or deceit, seems the. gravamen of the’ 


prohibition. ‘Indeed, Carpenter analogized the 


conduct there to embezzlement. . 191 F.2d at... 
' 1033 n. 11. Nevertheless, ° the law is far — 


enough down this road--indeed,’ the Insider’ 


Trading Sanctions Act seems premised on. - 
Section 10(b)’s applicability—-that. a court of © 
appeals has no option but to continue the : 


route. 


*579 c) The Instant Case 


When. this analysis is applied to. a family. . ee 
controlled corporation such. as that involved in’. | 


the instant case, I believe that family 
members who. have. benefitted. ‘from the 
family’s control of the corporation are under a 
duty not to disclose confidential corporate. 


‘information that comes to them in the. . 
ordinary course of family affairs. In the case 

of family-controlled corporations, family and 
business: affairs‘ are. necessarily intertwined, 


and it is inevitable that from time to time 


normal familial interactions will lead to the 
revelation of confidential corporate matters to... 


various family members. Indeed, the very 


nature of familial relationships may cause the .__ 
disclosure of. corporate matters to avoid — 


misunderstandings: among family members or 
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suggestions that a family member is unworthy 
of trast. 


Keith Loeb learned of the pending acquisition 
of Waldbaum’s by A &-P through precisely 
such interactions. His wife Susan was asked 


one. day by her sister to take carpool” 


responsibilities for their. ‘children. When 
Susan inquired as to why this was necessary, 
the sister was-vague and said that she had to 
take their. mother somewhere.. After further 
inquiry, the sister flatly declined to tell Susan 


what was going on. Susan.did not say, "Gee, 


confidential corporate information must be 


involved, and: I have no right to such: 


information.” Instead, -concerned about her 


mother’s ongoing health problems, Susan: — 
made: ‘direct - inquiry of her mother, who ~ 


revealed that. Susan’s sister took her to get 
stock certificates to give to Ira Waldbaum. for 


the initial phase of the A & P acquisition. 
The :mother. swore Susan to secrecy, telling 
Susan. that the acquisition would be. ‘very - 
profitable..to the family. and: premature - 
disclosure... -could:.ruin: the’ deal. Susan. then — 


asked- whether she--could tell: “her husband 
, Keith. Instead.of saying, "No, Keith may be. 


‘ your husband but you are-to button ‘your lips: 
in his.-presence,” her..mother assented but: 


warned against, ‘disclosure to. anyone else.:: 


Susan and Keith Loeb jointly. ovined: a large’ os 
number of ‘Waldbaum: shares at that time,:all ' 


of which had been a gift from her'mother. The 
Loebs’ children also owned shares received as. 


a gift from their grandmother... Susan told- 
Keith ‘about the A &--P: acquisition in ‘the’: 
course-of discussing the financial benefits they’. - 
and their children would receive.as a result of ©: 
that’ transaction. She stressed the need for : 


absolute secrecy. Susan testified that she-and 


her husband had shared confidences in: the | 
past and that on each such occasion they had - 
indicated to. each other. that the confidences: 
would be respected. Thereafter, Keith Loeb - 


informed Chestman about :the. A & P 
acquisition i in the hope of making a profit. . 


I have little difficulty in concluding that 


Chestman’s convictions can be affirmed on 


either the Dirks rule or on a misappropriation _ . 
aes The. _ disclosure of information 
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concerning the A & P acquisition among Ira 


Waldbaum’s extended family was the result of 
ordinary familial interactions that can~ be. 
expected in the case of family-controlled 
corporations. Members of a family who 
receive such information are placéd in a 
position in which their trading on the 
information risks financial injury to the 
corporation, its public shareholders and other 
family members. When members of a family 
have benefitted from’ the: family’ Ss control ofa 
corporation and are in a position to’ acquire 
such information in the ordinary course of 
family interactions, that position carries with 
it a duty riot to disclose. The family 
relationship’ gives such members ‘aécess to’ 


confidential information, not so that they can 
‘trade ‘on it ‘but so that informal family 


relationships can be maintained. The purpose - 
of allowing this access can hardly be fulfilled 
if there is no accompanying duty not to trade. 
Such a duty is of course based on mutual 
understandings among family members-quite 
explicit in this case-and:owed to the family. _ 
However, the duty originates in the - 


_ corporation and is ultimately intended: to” 


protect the corporation and its public 


shareholders. The duty is thus also’ owed to. . 
the corporation, to a dégree sufficient i in‘my ~) 


view to trigger the Dirks rule. Because 
trading on ‘inside information so acquired by 
family members amounts to theft, the’ 


fs misappropriation Hneory eee: applies. i 


*580. Under? “my célléngues’ theory, the nee 
disclosure of family Corporate information can is an 
be avoided only by family members’ ‘extracting a: 
formal; express promises of confidentiality or | ~ 
by elderly mothers: in-poor health refusing to 


tell their daughters about mysterious travels. ; 
If disclosure is made, daughters " ‘may ‘not 
disclose ‘their. mother’s: doings or potential - 
financial benefits to the daughters’ husbands ; 
without a. formal; express promise of © 
confidentiality. If, for example, Susan had. 


' earlier shared. with Keith her concerns about _ 


her mother’s. mysterious travels before 
learning of their ‘purpose, she would not have 
‘been able to tell him what she later learned 
about those travels no matter how persistently | 
he asked: . For my colleagues in the majority, 
the critical gap in the government's case ‘was 
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that Susan did not testify either that on this 
occasion Keith agreed not to disclose the 

. pending acquisition by A & P or that prior 
confidential communications between her and 
her husband had involved the Waldbaum’s 
corporation. 


I have no lack of sympathy with my. 


colleagues’ concern about the difficulty of 


drawing lines in. this area. Nevertheless, the 
line they draw seems very unrealistic in that. 


it expects family members to behave. like 


strangers toward each other. It also leads te 


the perverse and circular . result that where 
family business interests are concerned, 
family members must act as if there are. no 
mutual obligations of trust and. confidence 
because the law does not recognize such 
obligations.. Under such a regime, parents and 
children must conceal. their comings and 
goings, family members must cease to. speak 
when a son-in-law. enters a room, and offended 


members of the family must understand that. 


such conduct is. always aelated only. to 
business. . 


‘The law: may. have been reluctant to recognize - 


obligations based solely on —. family 
relationships. _ However, the failure to 
recognize these. . commonly. . .. observed 


obligations.as legal obligations is in tare part | | 
derived from a concern that intra-family 


litigation would exacerbate _ strained 


' relationships. 


underlying. family - relationships. . See, ..e.g.,. 


Kilgrow v.: Kilgrow, 268. Ala. 475, 107. So.2d 


885 (1958). Gudicial intervention in. family’ 


affairs. more. -likely -to..serve. as. “spark to.a- 


smoldering fire” than to prevent disruption); 


McGuire v. McGuire, 157 Neb. 226, 59-N.W.2d. 


336 (1953) (mo action for Maintenance and 
_ Support where married couple living together). 


This concern,. however, is of no weight. where 
insider trading is concerned.. In such cases, 
the litigation is almost universally brought by 
the government or third party. Moreover, 
where.the family connection to the corporation 
has benefitted the trader, the. relationship is 
commercial as well as familial, and disclosure 
is potentially injurious to the corporation and 


and...weaken rather .than. - 
strengthen..the sense-.of mutual- obligation:. ~ 
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public shareholders as well as other members 


of the family. 


- | thus believe that a family member Gi) who 
- through. 


has received or expects (e.g., 
inheritance) benefits from family control of a 


“corporation, here gifts of stock, (ii) who ié in a 


position to learn. confidential corporate 
information through ordinary 


not to use information so obtained for personal 


profit where the. use risks disclosure. The - 
receipt or. expectation of benefits increases the: 
interest of such family members in: corporate’: . 
affairs and thus increases the chance that they ~~ 


will learn confidential information. 
Disclosure. in the present case occurred in the 
course of a discussion that included, inter alia, 


an examination of the benefits of the A & P: 
acquisition to Susan, Keith and their children. .~ 
Susan’s: warning to Keith about secrecy was" : 
clearly: intended to. protect the corporation’ as. 
well as the: family and clearly had originated” 
with Ira: Waldbaum.. In.such circumstances; °°": ~ 


Susan’s saying "Don’t tell” is enough for:me- 
Not to have such a nile means that a family-: 
controlled __ corporation -with 
shareholders is subject to greater risk of 


_ disclosure of confidential information than is:a ° 


corporation mass is ener panlicly Owned: 


I see--no-.room: for: argument: over. whether Ss 
there was-sufficient evidence for the *581 jury ee 
to find that Chestman knew Keith Loeb was. 
violating an..obligation:. The::record fairly. - 
brims:. with: Chestman’s ‘consciousness that ~~ 
Keith Loeb was behaving improperly:” Loeb’s: 


initial message asked for a return call "asap." 


When they spoke, Loeb told Chestman ‘that © - 


he, Loeb, had some. “definite, some accurate 


information” that Waldbaum’s. was about to- 


be sold. at a price substantially greater than 


that at which it was trading. Chestman had — 
been a broker for fourteen years, and:the jury» 


would have little trouble finding that he new 


that, if word of the A & P acquisition had not: i« 
already gotten out, profiting from purchases of Lae 
Waldbaum’s stock was as close to a sure thing 
as there. can be in the’ securities market. - 


Instead of telling Loeb to buy, however, 
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interactions, and (iii) who knows that under - 
the circumstances both the corporation and” - 
the family desire confidentiality, has a duty’ 


public’ 
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Chestman said that he could not tell him what 
to do "in a situation like this” and told Loeb to 
make up his own mind. Clearly, Chestman’s 
and Loeb’s concerns: were not about the 
commercial ‘wisdom, but rather about the 
propriety, of Loeb’s trading on the "definite" 


and "accurate" information. Indeed, Loeb did’ 


not. give Chestman an order to buy 


Waldbaum’s shares, and their conversation 


ended onan inconclusive note. 


The a explanation for Chestman’s and 
Loeb’s failing to agree upon the entirely 
obvious course of buying Waldbauin’s ‘stock 
was ‘their consciousness that Loeb’s trading - 


would: bé improper. This conclusion ‘is © 


strengthened by. ~ ‘Chestinan’s —_ conduct 
theréafter. Having failed to advise Loeb to 
buy, Chestman sought information as’ ‘to 
whether. there’ was. unusual activity in 
Waldbaum’s stock, and, learning there was 
not, bought Waldbaum’ ’s stock for his and his 
clients’ =. accounts, including Loeb’s. 
Chestman’ s-attémpt at concealment when: he 
recorded:the purchases for all of his clients but 
Loeb further showed Chestman’s knowledge 
_ that Loeb was acting improperly. The 
evidence: was. thus: more’ than’ ‘sufficient to 
show ‘Chestman’s knowledge ‘that ‘Loeb was 
beeeshing. an n obligation of hor-disclosure: 


2) RULE l4e-3 


I hi: little difficulty in: concurring in fies 


affirmance: ‘of. ‘Chestman’s — conviction for — 


violating” Section -14(e) and Rule’ 14e-3.: 
Although the rule lacks a‘specific reference to 
a «duty -not to disclose,- the sources --of. 
information specified in- that rule-"(1) The © 
offering person, (2) The issuer ..: or (3) Awe 
officer, director, partner or employee or any 
other person acting on behalf of the offering . 
person or such issuer"--all have such a duty 
under state law not to. disclose nonpublic 
information concerning tender. . ~ offers. 


Information relating to tender offers is always - 
either notoriously” public: or a carefully — 


guarded ‘secret... The sources: of information. 
designated by. the rule.are necessarily under 
an obligation by reason of their very position . 
not’ to:-disclose.. such nonpublic information. . 
One. who receives. peach information knowing 
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the source can be held to know of a breach of 
duty. The rule is thus in the nature of a 
traditional prophylactic rule. Although the 


use of the word "indirectly" may lend itself to. 


some extension down the line of tippees and 


tippers, it is ‘sufficiently cabined to : 
circumstances in which the defendant knows’ 
of the source. _Chestman easily fits that. 


definition. © ? 
3) MAIL FRAUD’ 
With regard: to appellants convictions’ for 


mail fraud, my view that they should be 
affirmed follows from my discussion of’ the 


conviction for violations of Sections 10(b) and 


Rule 10b-5. 


I would add a brief observation, however. I 


am unclear’ as to whether the ‘breach of duty 
and the tippee’s: knowledge of that breach as— 


required by “Dirks is coextensive with the 
similar requirements in Carpenter. ‘The Dirks 


rule is derived from: securities law, and - its : . 
limitation. to information obtained through a - 


breath of a fiduciary duty is; as noted, 
influenced by the need to allow persons to 


profit from generating information about: 
firms 50 that the: _Dricing of securities is i 


derived from thé Taw of theft: or dinbézzlement, a 
and a tippee’s Hability’ tiay be: governed by 
rules - concerning the’ possession ‘of stolen” 
property.” Logic is therefore certainly: not a’ 
barrier to thé growth of disparate rules: 


concerning a tippee’s liability depending on 


whether *582 Section -10(b) or mail fraud is 
the ‘sourcé of law: “However, becdtise: ‘under © = 


any such disparity -in rules’ the Section 10b) 
charge’ would-be hardexto prove than‘a. mail 


fraud charge, I acai not explore the issue. 


further. 


MINER, Circuit Judge, concurring: 


I concur “in. “the - ‘ebkiptehensive opinion | of 

Judge Meskill; which I take to be wholly in. 
accordance with: the views I-expressed-in the: ~: 
original panel opinion as to~all the issués 


before us: ‘See-United States v. Chestman, 903 


F.24:75 (28 Cir:1990):: I write only to comment 


upon the “familial relationship” ue of insider 
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trading proposed by Judge Winter in his 


partially dissenting opinion. 


The rule urged upon us would i impose a duty _ 
of nondisclosure upon "a family member (i)... 


who has received: or expects (e. g., through 
inheritance) benefits from family control of a 
corporation, here gifts of stock, (ii) who is ina 
position to learn confidential corporate 
information through ordinary family 
interactions, and (iii) who knows that under 


the circumstances both the corporation and 
the family desire. confidentiality.” At 50... 
The duty is said to consist of an obligation 


"not to use. information so obtained for 
personal profit where the use risks disclosure.” 
Id. 


The rationale for the proposed rule 


apparently is rooted in the notion that. family . 


members would be encouraged. to. speak freely 
on all. matters pertaining . to the family, 


knowing that the lips ‘of those who. receive 
confidential corporate . information. . in | the. 
course. of ongoing family interchanges would . 
be sealed. Thus, in.this case, so the. argument : 


“goes, Ira Waldbaum could reveal the pending 
‘stock sale. to. his sister, Shirley Witkin, who 


could reyeal it to her. daughter, Susan Loeb, 


who. could reveal it to, her husband, Keith 
Loeb, all with. the understanding that a duty 
imposed by law on. each family member would 
protect, . against use of. the confidential 


information for. profit. Without the: rule, itis _. 
maintained, family “members in .this..case . 
would Jhave been inhibited. from discussing : 
such _inatters as _the--reason -for.-Shirley 
‘Witkin’s unusual. absence ‘from. her. home, _ 
é because such. a: discussion. inevitably. -would. . 


lead to disclosure. of the confidential 
information regarding the sale of Waldbaum 
stock to A & P. 


It seems to me, however, that family 


discourse would be inhibited, rather than 


promoted, by a rule that would. automatically. — 


assure confidentiality on the part of a family 


-member receiving. non-public corporate .. 


information. What speaker, secure in, the 
knowledge that a relative could: ‘beprosecuted 
for insider trading, would .reyeal. to that 
relative anything remotely. ppunccted with 
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corporate dealings? Given the uncertainties 
surrounding the definition of insider trading, 
a term as yet unclarified by. Congress, what 
family members. would want to receive any 
information whatsoever that might bear on 


the family business? How could family news 


be disseminated freely in an atmosphere 

where the members must be ultra-sensitive to. 

whether "both the corporation and the family” 

are seeking some measure of Soncenaaly: 
“ander the.circumstances." , 


The difficulty of identifying those who would 
be covered by the proposed familial rule adds 
an additional element of uncertainty to what. 
already. are uncertain crimes. It is not:clear 
just who would be subject to the duty: of 
confidentiality: family members “who halve] 
received or expect[] ... benefits from family. 
control of a corporation” belong. to. a very 
broad category. indeed. Here, those who have 
received gifts of stock are included. But does . 
the category include those who have. received 
only small. amounts: of stock? Does it-matter- 
what proportion the stock bears to the. total 


issued and. outstanding: shares? Does: the _- { 
category include one who. expects. to receive Cece 


stock ‘through. inheritance. but never recéives. 

any? Does..it include grandchildren. who-.° 
expect ultimately to inherit assets purchased 
with the proceeds of the sale of the family- 
controlled corporation? The net would be 
spread wider than appropriate.in a criminal : 
context. Cf. Cantwell v. Connecticut, 310-U.S.. 


296,. 308, 60--S.Ct...900, 905, -84-L.Ed.-.1213. 


(1940) ("Here we have-a,situation analogous to. 
a.conviction under a statute sweeping in’a 
great variety: *583 of conduct under a. general 


- and.indefinite characterization, and leaving to. 


the executive and judicial branches too wide ¢ a> 
discretion in its application”). . pris 


In the. same vein, it is anuceivehle that 2 minor 


children could:find themselves "in a position . - 


to learn. confidential . corporate . information | 
through ordinary family interactions.”. If they 
came into the possession of such information 
and somehow acquired the. knowledge “that 
under the circumstances both the corporation 
and the family .desire[d] . confidentiality,” . 
would they become tippers who would expose’ 
other family members to criminal liability as 
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tippees when they passed the information 
along? 


It is important to note that in the case at bar 
we deal with an attenuated trail of family 
confidences in which information was received 
without any assurance of confidentiality by 


the receiver and without any prior sharing of : 
business information... within the family. 


Neither Shirley Witkin nor her daughter nor 
her son-in-law were involved in any way -in 


the operation of the Waldbaum business or’ 


privy to any: of its past secrets. Family 
relationships being what they: are, it makes 
little: sense under the circumstances to imply 


assurances that confidentiality’ would be: 


maintained. Of course, a different situation 


obtains: where ‘the giver of business 


confidences, in addition to having a family 


relationship with the receiver, also has a 


history of reposing. such confidences in the 
receiver. See. United States v. Reed, 601 


F.Supp. 685, 712, 717 (S.D.N.Y), rev’d-on | 


other grounds, 773.F.2d 477 (2d Cir.1985) (son 

of corporate director as receiver of non-public 

corporate information). Under those 

_ circumstances, the duty of confidentiality is 

’ implied-from the business *iehoreiip coupled 
with-the family one. 


Finally, - to farther extend the concept of 
confidential duty would be to take the courts 


into .an area of securitiés regulation not yet © 


entered. by Congress. It would: give ‘the wrong. 
signal .to . prosecutors in ‘their ‘continuing 
efforts to. push against existing boundaries. in 
the . prosecution. of . securities fraud. cases. 


"{Plrosecutors. can often: claim that some 
confidential relationship was abused--whether: : 
between - lovers, family members, longtime .. 
friends,..or simply that well-known ~ 


confidential relationship between bartender 
and drunk. _ Such a test inherently creates 
legal. uncertainty and . invites — selective 


_ prosecutions." Coffee, Outsider Trading, ‘That 


New Crime, Wall St. J.; Noy. 14, 1990, ‘at 16,. 


col. 4. I would await further instructions from 
Congress before. sailing ‘into. this unchartered — 


area. 


MAHONEY, Circuit: Judge, soncturine in 


part and. ne in part: . 
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I concur in Judge Meskill’s opinion for the 
majority except as to its ruling that the SEC 
did not exceed its rulemaking authority when 
it promulgated rule 146¢-3(a), from which I 
respectfully dissent. Accordingly, I am also in 


disagreement with the brief discussion of this 


issue in Judge Winter’s separate opinion; 
which concurs in Judge Meskill’s resolution of 
the question. 


The majority concludes that: "based on the. 
plain language of section 14(e), and 
congressional activity both before section 14(e) 
was enacted and after Rule 14-3(a) .was 
promulgated, we hold that the SEC did not 


exceed its statutory authority in drafting Rule ‘ 


14e-8(a)," adding that. neither Chiarella v. 
United States, 445 U.S. 222, 100 S.Ct. 1108, | 
63 L.Ed.2d'° 348 (1980), nor Schreiber v. 


Burlington Northern, Inc., 472 US. 1,105... 


S.Ct. 2458, 86 L.Ed:2d 1 (1985), poses. any 

barrier to this ruling. I will therefore address: _ 
(1) the pertinent language of. section 14(e), (2) 
its pre- and post-enactment legislative history, 
and (3) the impact of Chiarella and ‘Schreiber % 
upon this issue. 


As the majority notes, rule 14e-3° "creates ae 


duty in those traders who fall. within its ambit 
to abstain or disclose, without regard to 
whether the trader owes a preexisting i 


fiduciary duty to respect the confidentiality of ‘ - 


the information.” ‘The question presented is — 
whether, in doing’ so, rule 14e-3(a) properly: 
derives from the second sentence of section 
14(e), which states "The Commission shall, 
for the purposes of this subsection, by rules. a 
and regulations define, and prescribe means 

reasonably désigned 2584 to prevent, such acts 


and practices as are fraudulent, deceptive, | or ao 


manipalenye. 


The majority opinion swiftly collapses this 
language into an authorization for the SEC to 
"define fraud.” If this is a legitimate afl 
construction of the” statutory language, ‘of 
course, the issue is decided and does: not © 

warrant extended discussion. It''is élear, 
however, that the statute says Someutineg : 
emnesny. different. 


The second Sedtents of section 10) 
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authorizes the SEC to define, and prescribe 
preventive measures for, "such acts and 
practices as are fraudulent, deceptive, or 
manipulative.” This statutory mandate 
became law in 1970, two years after the 
Williams Act was originally enacted and in 
the early years of the ‘tender offer 
phenomenon and its attendant regulation. 


Especially in view of this context, the plain 
meaning of the dispositive language is that 
the SEC is empowered to identify and 
regulate, in this (then) novel context, the "acts 


and practices” that fit within the existing . 


legal categories of the "fraudulent, deceptive, 
or manipulative," but not to redefine the 
categories themselves. Furthermore, these 
venerable terms are used-in section 14(e) in 
their normal, accepted legal definitions. -The 
Supreme Court has made. clear that in adding 


the 1970 amendment, Congress did not . 


“suggest! ] any change in the. meaning of the 
term ’manipulative’ itself.”. Schreiber, 472 


U.S. at, 11_n. 11, ‘105, S.Ct. at. 2464 n. 11. . 


There is no reason to reach a different 
- - conclusion as to the term “fraudulent.” 

- Finally, the focus upon novel and emerging 
“acts and practices" rebuts the majority’s view 
that unless the 1970 amendment is deemed to 
authorize the SEC to engage in creative 
redefinitions of the terms "fraudulent, 
deceptive or manipulative,” - the amendment 
will become a meaningless repetition of the 


preexisting self- cperalive provisions of pection 


Me)... 


In the najority’s view, moreover, even. the . 


meaning of the term “fraudulent” as: used in 


. the. second sentence |. of . section. 14(e). is... 


’ irrelevant. Because the statute empowers the 
SEC to “prescribe means reasonably designed 
to prevent ... such acts and practices as are 


fraudulent,” the majority concludes that. the - 


statutory authorization _ “necessarily 


“encompasses the power to proscribe conduct. 


outside the purview of Pile be it common 
law or ‘SEC-defined fraud.” . 


This is a truly breathtaking construction of. a. 
delegation to the SEC, we must bear in mind, 
of the authority to prescribe a federal felony. 
See 15 U.S.C. § 78fffa) (1988) (defining any 
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willful violation of the Securities Exchange 
Act of 1934, "or any rule or regulation 
thereunder,” as a felony subject to ten years 
imprisonment and a $1,000,000 fine);. Touby 
v. United States, 500 U.S. 160, 111 S.Ct. 1752, 
1756, 114 L.Ed.2d 219 (1991) (reserving for 


future consideration question whether. 

enhanced guidance must be provided "when. 

Congress authorizes another Branch to: 
promulgate regulations that contemplate : - 
criminal sanctions"). In any event, the - 
majority’s gloss on the statutory language is 
transparently implausible. While the SEC. . 
was authorized to utilize flexible regulatory . 


means in this emerging area, those means had. 
to be directed at. “such acts and practices as 


are fraudulent" within the meaning of ‘the: 


statute. It is thus clearly unacceptable to 


conclude that Chestman. can be validly 
convicted of a felony violation of section 14(e): 


and rule 14e- 3(a) for, in the words of. the 


majority, "conduct outside the purview of. 
fraud,. be it common law or ShC defined: 


fraud.” 


The: legislative. history of - the -1970 se 
amendment similarly. lends little support to: 
the majority’s position. Aside from: some 


amiable generalities by Senator Williams, the 
majority points only to a memorandum by the: 


SEC Division of Corporation Finance that, :in:. - 
response to an inquiry -by Senator Williams, — 
listed. the following as one of the seven - 
"problem areas which may.be dealt with by. - 
[the] .rule-making authority". provided by-the — 
1970 amendment to section 14(e): "5. The: 


person who has become. aware that ‘a tender 
bid is-to: be made, or has reason to believe that 


. such. bid.-will be -made, -may:-fail-to- disclose - 
material facts with respect thereto to persons’ 
who sell to him securities for which the ‘tender 


bid is to: be made." Additional. Consumer 


Protection *585 in Corporate Takeovers and... 
Increasing the. Securities Act Exemptions. for 
Small Businessmen, Hearings on S, 336:and 8. . 
3431 before the Subcomm. on Securities of the ~~ 
Senate Comm. on Banking and Currency, 91st | - 


Cong., 2d Sess. 12 (1970). 


It is plainly inappropriate to suggest that this 


rough outline of a regulatory. "problem’ area” - 


should be read to provide a precise delineation 
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of the scope and purpose of the 1970 
amendment. I note, for example, that this 
scenario does not suggest the source of the 
hypothetical buyer’s knowledge, or "reason to 
believe,” that a tender offer is imminent. Are 


we therefore to conclude that the derivation of — 


the information is irrelevant? For example, 


would the’ buyer be guilty of a federal felony if 
his information as to the likelihood of a tender. 


offer was derived from his observation of 
heavy trading in the target company’s stock, 
without any direct or indirect input from the 
target company or the offeror? I am not aware 
of any responsible authority ‘that reads the 
1970 amendment oof section I14(e) as 


authorizing so sweeping a revision of federal. 


securities law, and the SEC made no such 
assertion in promulgating. rule 14e-3{a), but 
such a purchaser would clearly fall within ‘the 
"problem area" outlined in the SEC 
memorandum. - 


whether the 1970 amendment empowered the 
SEC to disregard existing legal. concepts of 
fraud ‘in devising regulations addressed to the 
definition and prevention of "such acts and 
practices as are e fraudulent. i 


The post dikaclintsit history is even less 
supportive of the’ majority’ s position. The 


’ majority points “to ‘legislative “reports 
accompanying Congress’ enactment of the 
Act of 1984 and the ; 


Insider Trading Sanet 


Enforcement “Att -of 1988° as ‘somehow 


indicating Congressional ‘support of the ‘SEC’s 


1980 depatture from’ prior “law “in © 
promulgating rule 14é-3(a). As I'stated in my ' 


concwring opinion . during the panel 


consideration of this appeal, in addressing the’ 


identical legislative history: 


[TJhe very casual references to rule 14e-3 it 
H.R.Rep. No. 910, 100th Cong., 2d Séss. ‘440 
(1988), reprinted in 1988 U.S.Code Cong: '& __ 
Admin.News 6043, 6051; and: H:R-Rep. No. — 
355,. 98th Cong., ist Sess. 13 n. 20 (1988), ” 
reprinted: in. 1984 U.S.Code Cong. & © 


Admin:News 2286 n. 20, provide no basis for 


conchiding that later statutory enactments _ 


have recognized not only the promulgation 
and existence of mule le3, but alee the 


Similarly, I suggest, this 
thumbnail sketch ofa "problem area” should 
not’ be accorded Significance’ in determining” 
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Commission’s claim that rule 14e-3 effects an 
implied repeal of any fiduciary duty 
requirement in the area of tender offer fraud. 
In particular, H.R-Rep. No. 98-355. explicitly 
states that the legislation on which. it reports; 
the Insider Trading Sanctions Act. of 1984, 
"does not change the underlying substantive . 
case law of insider trading as reflected in 
judicial and administrative holdings." Id. at::- 
18. Similarly, H.R. No. 100-910 makes. cleat. 
that the Insider Trading and Securities Fraud 


Enforcement. Act of 1988 does. not address the ... 


substantive law of insider trading. Id,.at 7.:, 
United States v.. Chestman, 903 F.2d. 75, 86. 


(2a Cir. 1990) (MAHONEY, J., concurring: in - 


part and dissenting i in part). 


The cases cited by the majority on this issue . 


are easily distinguished. In United. States v. 
Rutherford, 442. U.S. 544, 99 S.Ct. 2470, 61 


L.Ed.2d 68 (1979), the. committee reports. 


accompanying . amendatory legislation , 


subsequent to. the agency. roling at...issue. 
explicitly approved - the challenged agency. 
position. See id. at_553, 99 S.Ct. at 2475-76. j 
In Red Lion Broadcasting . Co. y. FCC,. 395:... 
US. 367, 89 S.Ct. 1794, 23 L.Ed.2d 371 (1969), . 


380, 89 S.Ct. at 1801... Zemel. Y. “Rusk; 381 » be 


U.S. 1, 85 S.Ct. 1271, 14 L.Ed.2d. 179 (1965). 
noted” that "tulnder_ some. cireumstances, 


acquie: ion, 
"[iln this case . .. the, inference i is supported. 


more than mere ‘congressional i inaction.” . Id 


at 11, 85 s. Ct. ‘at 1278 (emphasis ; ad ded)... 


*586 As indicated above, the circumstances . 
9 support for. a. 
finding ‘of Congressional - acquiescence in. the. - 


presented _ here provide : 


novel legal theory embodied in rule 14e-3(a). 
Congyess’ _ subsequent consideration. of. 
enhanced ‘penaltiés © for insider .. trading. - 
violations,, explicitly eschewing. any intention. . 


- to address the pertinent issues of substantive. 


law, ‘does nothing. to validate rule 14e-3.. 
Furthermore, the majority . 


“Cope. © West 1998 No Claim to Orig. US. Govt. Works 


343 


opinion , 
surprisingly disregards ° the most germane _ 
SUprenie Court authority on. this issue. . In. a 
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Aaron v. SEC, 446 U.S. 680, 100 S.Ct. 1945, 
64 L.Ed.2d 611 (1980), the Court rejected a 
similar argument for Congressional 
ratification of an SEC position, stating: 

The Commission finds further support for its 
interpretation of § 10(b) as not requiring 
proof of scienter in injunctive proceedings in 
the fact that Congress was expressly 
informed of the Commission’s interpretation 
on two’ occasions when significant 
amendments to the securities laws were 
enacted--The Securities Act Amendments of 


1975, Pub.L. 94-29, 89 Stat. 97, and the. 


Foreign Corrupt Practices Act of 197 7, Pub.L. 
‘95-213, 91 Stat. 1494--and on each occasion 
Congress left ‘the administrative 
interpretation undisturbed. See S.Rep. No. 
94-75, p. 76 (1975), US.Code Cong. & 
Admin:News 1975, p. 179: H.R.Rep. No. 95- 
640, p. 10 (1977). But, since the legislative 
consideration of those statutes was addressed 
Principally to matters other than that at 
issue ‘here, it is our view that the failure of 
Congress ‘to* overturn the Commission’s 
interpretation falls far. short ‘of ‘providing a 
basis to- support a. construction of 8 1Q(b) so 
. Clearly at odds: with its plain meaning and 
legislative: ‘history. ‘See SEC v. Sloan, 436 


U.S.103, 119-121,'98 S.Ct. 1702, 1712-1713, 


56 L.Ed 9d 148 (1978). 
d.'at 694°n. 11, 100 S.Ct ‘at 1954. n. 11 


(emphasis added). | In Sloan, the Court — 
rejected'the SEC’s interpretation of a statute. 


despite | subsequent reena 


statute coupled “with *: ‘an. endorsement of ‘the — 


SEC's view | in a suse 


A ‘fortiori, no 


. IS & 
ratification has’ occurred | as 0. rule 14e-3(a), 


Rule 14e-3{a) was chacted i in the immediate 


section 1006) of tte! Sccmities xchange ‘A ‘Act of 


1934; 15 U.S. Cc. 78} (1988), and rule 10b-5 
proniulgated, thereunder, 17 CF.R. $ 240. 10b-. 
5 (1991), the ‘Court ruled. in ‘Chiarella that 
"[wJhen an allegation of fraud. is based upon 
nondisclosure, there can be.no fraud absent a 
‘duty to speak." 445 US. at 235, 100 S.Ct. at. 
1118. If that rule applies in the area of tender 
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offers and section 14(e), of course, rule 14e-3(a) 
is clearly illegal. See American Bar 
Association Committee on Federal Regulation 
of Securities, Report of the Task Force on 
Regulation of Insider Trading, 41 Bus. Law. 


223, 252 (1985) ("Rule 14e-3 squarely raises. 
the issue whether the [SEC] has the authority, 


to impose a limited equal-access rule in the 


aftermath of Chiarella, Dirks fv. SEC, 463. 
US. 646, 103 S.Ct. 3255, 77 L.Ed.2d 911. 
(1983) }, and Schreiber."); id. at 251 & n. 109. 


(collecting commentaries expressing doubt as 
to validity of rule). 


The majority would - confine Chiarella’s i 


authority to ‘section 10(b) * and rule 10b-5, 
deeming it entirely without precedential value 


as to section 14(e) and rule 14e-3(a). Chiarella 


drew heavily, however, upon common law 


concepts of fraud. Its ‘key ruling is that "the © 
duty to disclose arises when one party. has. 
information ’that: the other [party] is entitled 


to know because ofa fiduciary or other similar 


relation of trust. and confidence ‘between _ 
them.’ " 445 US. at 228, 100. S.Ct. at 1114. 


The > ‘internal . quotation... is. : from. .the 
Restatement (Second) ° of “Torts ‘§. 551(2Xa) 


. (1976), with an added notation that the 


American Law Institute regards the rule as 
applicable to "securities transactions.” See. id. 


at 228 n. 9, 100 S.Ct. at 1114 n.-9.. No reason. .... 
appears why this generally. applicable rule of : 
law, not derived in any way. from the: language. 

or history of section 10(b) and‘ rule .10b-5;.. 
should have | definitive. force _in. “the: 


construction and interpretation . of those 


provisions, *587 but none where section Me) . 


and rule 14e-3(a). are concerned. . 
Furthermore, ‘both. ‘the ‘Supreme ‘Court and 


this court have explicitly . recognized that - 


section 14(e) is modeled upon the. -antifraud 


provisions of § 10(b) and. Rule 10b-5. See. 
Schreiber, 472 US. at 10-& n. 10, 105 S.Ct. at . 
2463 & n..10;. Connecticut Nat'l Bank v:. 
Fluor Corp., 808 F.2d 957, 961 (2d Cir.1987) - 


(citing Chris-Craft Indus. vy. Piper Aircraft 


Corp., 480 F.2d. 341, 362 (2d Cir.), cert. denied, . 


414 US. 910, 94 S.Ct. 231, 232, 38 L.Ed.2d 
148 (1973)). 


Against. this hack grote. the ‘majority’ s 


Copr. © West 1998 No Claim to Orig. U.S. Govt. Works 


344 


Uti ££ .OU VIL 


(Cite as: 947 F.2d 551, *587) 


efforts to distinguish Chiarella are less than 
convincing. It is true that section 14(e), unlike 
section 10(b), directly proscribes "fraudulent” 
acts and practices, but this is a barely 
discernible departure from section 10(b)’s 
prohibition of "deceptive devicels] or 
contrivance[s]," see Restatement (Second) of 
Torts at 55 (1977) (equating "fraudulent 
representation” and "deceit"), and both 
sections envision implementation by SEC 
regulations. In any event, this proscription 
hardly heralds an intention to change the 
meaning of the term "fraud" as previously 
understood in both the general law and 
securities law. Nor does the slight difference 
in language between the two provisions’ 
delegation of rulemaking authority to the SEC 
plausibly signify that Congress vested the 
SEC with the power to make such a change. 
-Further, while the language of rule 14e-3(a) 
concededly "reveals express SEC intent to 
proscribe conduct not covered by common law 
fraud," as the majority states, that revelation 
poses, rather than decides, the question that 
we must resolve. 


The majority opinion notes a passage in 
Chiarella that alludes to (then) proposed rule 
i4e-3 as a bar to warehousing of target stock 
in a tender offer "on a ’somewhat different 
theory’ than that previously used to regulate 
insider trading as fraudulent activity." 
Chiarella, 445 U.S. at 234, 100 S.Ct. at 1118 
(quoting 1 SEC Institutional Investor Study 
Report, H.R.Doc. No. 64, 92nd Cong., Ist 
Sess., pt. 1 (the "Report"), at x0di (1971). 
The majority then identifies the "theory" as 
"one that does not embrace ’any fiduciary duty 
to the [target] company or its shareholders,’ ” 
quoting the Report at. xxxii. In fact, the 
Report only states that people who plan 
takeovers do not “usually have any fiduciary 
duty to [the target] company or its 
shareholders.” Further, the majority vests 
significance in the fact that "the Chiarella 
Court did not disapprove of this exercise of the 
. SEC’s rulemaking power under section 14(e).” 
Such a disapproval would have been wholly 
gratuitous in the circumstances. In sum, this 
- passage cannot fairly be read as obviating the 
fact that Chiarella establishes a general rule 
linking securities fraud to a breach ‘of 


PUR BUUVCATIVUNAL USE ONLY 


Page 37 


fiduciary duty, and that rule 14e-3(a) 
represents an obvious effort by the SEC to 


circumvent that rule by exercising an. 
authority that has not been entrusted to that _ 


body. 


Schreiber, as I have noted,. establishes that 


section 14(e) was modeled upon section 10(b) 
and rule 10b-5, sée 472 U.S. at 10 n.-10, 105 


S.Ct: at 2463 n. 10, thus reinforcing the . 
precedential value of Chiarella for the present 


case; and discountenances any notion that the 
1970 amendment to section 14(e) intended any 


change in the meaning of the fundamental. 


term "manipulative," see 472 U.S: at 12 n. 11, 


105 S.Ct. at 2464 n. 11, undercutting the 


notion that the term “fraudulent” was 


invested by ‘the same amendment with the. 


novel content for which the SEC contends. 
Dirks v. SEC, 463 U.S. 646, 653,. 103 S.Ct. 
8255, 3260-61, 
explicitly rejected, in the section 10(byrule 
10b-5 context, the SEC’s view "that anyone 
who knowingly ‘receives nonpublic material 
information from ‘an insider has a fiduciary 


duty to disclose before trading.” Ruile 14e-3(a) | 
purports to avoid the impact of ‘Dirks by _ 


simply discarding the concept of fiduciary duty 
in he tender offer context. , 


I am aware, of course; “fiat we ordinarily, 
defer to the interpretation ™ ‘of a statiite =: 


provided by an agency charged with ‘its 
enforcement. 


77 LEd2d 911 (1983), _ 


See Chevron, U.S.A., Inc. v.. “ 


Natural Resources Defense Council, Tac., ‘467. of 3 


U.S. 837, 842-45, 104 S.Ct. 2778, 2781-83, 81 


L.Bd.2a 694 (1984); IBT v. Daniel, 439 US. "*. 


551, 566 n. 20, 99 S.Ct: 790, 800"n. “#588 20, 


58 L.Bd.24°808 (1979). As the Court made, . 


¢ 


clear in Daniel, however: 


(TIhis deference is constrained by our . 
obligation to honor the clear meaning of a 
statute, as revealed by its language, purpose, 

and history.. On a: number of ‘occasions in. 
recent years this Court has found it necessary | ne 
to rejéct the SEC’s: interpretation of various 
provisions of the Securities Acts. See SEC v. -° 


Sloan, 436 U.S. 103,°117-119, 98'‘S.Ct. 1702, 
1711-1712, 56 L.Ed.2d 148 (1978); Piper v. 
Chris-Craft Industries, Inc., 430 U.S. 1, 41 n. 
27, 97 S.Ct. 926, 949 [n. 27), §1 L.Ed.2d 124 
(1977); Ernst & Ernst v. Hochfelder, 425 U.S. 
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185, 212-214, 96 S.Ct. 1375, 1390-1391, 47 
L.Ed.2d 668 (1976); [United Hous. Found., 
Inc. v.] Forman, 421 U.S. [837, 858 n. 25, 95 
S.Ct. 2051, 2063 n. 25, 44 L.Ed.2d 621 (1975) 

J; Blue Chip Stamps v. Manor Drug Stores, 
421 U.S. 723, 759 n. 4, 95 S.Ct. 1917, 1936 In. 
4), 44 LEd.2d 539 (1975) (POWELL, J., 
concurring); Reliance Electric Co. v. 
Emerson Electric Co., 404 U.S. 418, 425-427, 
92 S.Ct. 596, 600-602, 30 L.Ed.2d.575 (1972). 
439 U.S. at 566 n. 20, 99 S.Ct. at 800 n. 20; | 
see also Aaron, 446 U.S. at 694 n. 11, 100. 
S.Ct: at 1954 n. 11 (rejecting SEC view that. 
scienter not required in § 1((b) injunctive _ 
proceedings), Business Roundtable v. SEC, yt 
905 F.2d 406, 407 (D.C.Cir.1990) (holding that. 
SEC exceeded its statutory authority in 
promulgating ‘rule 19¢c-4 to bar national _ 
securities exchanges and associations from. . 
listing stocks violative of one share/one vote 
principle). 


In promulgating rule 14e-3{a), the SEC has 
once again, in my view, acted in excess of its. 
statutory authority. ‘This is especially so. 
because its action implicates serious criminal. 
-penalties. See. Touby, 111 S:Ct.. at 1756. 
Thus, to ‘the extent that. there is any 
ambiguity as to the authority vested in the 
SEC by the 1970 amendment of section 14(e),. 
it should be resolved in. Chestman’ Sfavor.,As_ . 
the Supreme Court said i in Crandon v. United. : 
States, 494 U.S, 152, 110 S.Ct. 997, 1001, 108.-.:.... 
L.Ed.2d 132 (1990), "because: the governing. - sete, Sie 
standard. is. set forth in a criminal. statute _ ee ee coe, 
there, 15° US. . §.78ff{a) in tandem with rule a a ee 
14e-3}; it. is. appropriate to. apply the rule of .. 
lenity in: resolving any iments in the: ambit - 
of the statute’s coverage." i 


Accordingly, _I wale. reverse. all of: 
Chestman’s convictions, in accordance with | 
the panel disposition. See Chestman, 903 F.2d 
at 84. I therefore dissent. from the majority’s 

_ affirmance of Chestman’s convictions under -. 
section 14(e) and rule 14e-3, while joining in 
the balance of the majority opinion. 


END OF DOCUMENT 
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